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Rule la. Books and other legal material may be borrowed from
the San Francisco Law Library for use within the City and County
of San Francisco, for the periods of time and on the conditions here-

inafter provided, by the judges of all courts situated within the City
and County, by Municipal, State and Federal officers, and any
member of the State Bar in good standing and practicing law in the

City and County of San Francisco. Each book or other item so

borrowed shall be returned within five days or such shorter period as

the Librarian shall require for books of special character, including
books constantly in use, or of unusual value. The Librarian may, in

his discretion, grant such renewals and extensions of time for the

return of books as he may deem proper under the particular circum-
stances and to the best interests of the Library and its patrons. Books
shall not be borrowed or withdrawn from the Library by the general
public or by law students except in unusual cases of extenuating
circumstances and within the discretion of the Librarian.

Rule 2a. No book or other item shall be removed or withdrawn
from the Library by anyone for any purpose without first giving
written receipt in such form as shall be prescribed and furnished for
the purpose, failure of which shall be ground for suspension or denial
of the privilege of the Library.

Rule 5a. No book or other material in the Librai-y shall have the
leaves folded down, or be marked, dog-eared, or otherwise soiled,
defaced or injured, and any person violating this provision shall be
liable for a sum not exceeding treble the cost of replacement of the
book or other material so treated and may be denied the further
privilege of the Library.
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United States District Court for the Eastern

District of Washington, Southern Division

No. 541

UNITED STATES OF AMERICA,
Petitioner,

vs.

ELLA H. WOOD, a Widow, et al..

Defendants.

MOTION TO CORRECT AND AMEND
JUDGMENT AS TO TRACT Q-1115

Comes now the petitioner, the United States of

America, and respectfully moves the court to correct

and amend nunc pro tunc the Judgment as to

Lessee's Interest in Tract Q-1115 signed, filed and

entered herein March 13, 1952, by adding thereto at

line 22 of page 2 the following

:

"This is intended as a final judgment with

respect to the foregoing matters. It is expressly

determined that there is no just reason for

delay and the entry of final judgment is ex-

pressly directed."

This motion is made upon the ground and for the

reason that it was the intent of the parties and of

the court that said judgment should be final and

appealable, and the omission of the foregoing ex-

press determination and direction was an oversight.
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/s/ WILLIAM B. BANTZ,
United States Attorney

;

/s/ HART SNYDER,
Special Attorney,

Department of Justice.

[Endorsed] : Filed March 25, 1954.

[Title of District Court and Cause.]

ORDER VACATING JUDGMENT AND MAK-
ING DETERMINATION FOR ENTRY OF
FINAL AMENDED JUDGMENT

Petitioner United States and defendants Falk

have separately moved that the Court correct and

amend its judgment on the separate claim and in-

terest of defendants Burkhart and O'Brien, as

lessees in Tract Q-1115, dated March 13, 1952. It

appears that it was the intent of the parties and of

the Court that said judgment be final and appeal-

able, but the express determination that there was

no just reason for delay and the express direction

for the entry of final judgment, under Rule 54 (b) of

the Rules of Civil Procedure, were omitted by over-

sight, and.

It Is Now, Therefore, Ordered that said judgment

of March 13, 1952, is hereby cancelled and vacated.

It Is Further Ordered, and it is hereby expressly

found and determined that there is no just reason

for delay; and the Court expressly directs that an
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amended judgment be entered as a final judgment on

the separate claim and interest of said defendants

Burkhart and O'Brien.

Done by the Court this 20th day of April, 1954.

/s/ SAM M. DRIVER,
United States District Judge.

[Endorsed] : Filed April 21, 1954.

United States District Court for the Eastern

District of Washington, Southern Division

No. 541

UNITED STATES OF AMERICA,

Petitioner,

vs.

ELLA H. WOOD, a Widow; MARY EMMA
WOOD, a Single Woman; IRWIN A. FALK
and VUELTA C. FALK, His Wife; AN-
DREW J. BURKHART and JANE DOE
BURKHART, His Wife; JOHN H. O'BRIEN
and JANE DOE O'BRIEN, His Wife; AN-
DREW J. BURKHART and JOHN H.

O'BRIEN, a Co-partnership Doing Business as
'

' Petroleum Products, '

'

Defendants.

AMENDED JUDGMENT

This cause came on for trial before the Court

at Walla Walla, Washington, February 12, 1952, on
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the Court's own motion to adjudicate the separate

claim and interest of defendants Burkhart and

O'Brien in Tract Q-1115. The petitioner United

States appeared by Hart Snyder, one of its At-

torneys of record. Defendants Falk appeared in

person and by their Attorney, Charles L. Powell.

Defendants Burkhart and O 'Brien appeared in per-

son and by their Attorney T. C. Boyle. After trial

had been had, the Court made and entered its find-

ings of fact and conclusions of law and a judgment,

dated March 13, 1952.

The Court, by an order heretofore entered on the

date hereof, has vacated and cancelled said judg-

ment of March 13, 1952; has expressly determined

that there is no just reason for delay; and has ex-

pressly directed that an amended judgment be en-

tered as a final judgment adjudicating the separate

claim and interest of defendants Burkhart and

O'Brien. Now, therefore, based upon the foregoing

and upon the findings of fact and conclusions of

law, heretofore entered in the above-entitled cause.

It Is Hereby Ordered, Adjudged, and Decreed

that the defendants Irwin and Vuelta C. Falk, his

wife, are entitled to receive the full compensation

payable for the taking of Tract Q-1115; that the

service station equipment and improvements placed

upon said Tract Q-1115 by the defendants Burkhart

and O'Brien remain personal property; that there

has been no taking of said personal property; and

that the defendants Burkhart and O'Brien are en-

titled to no part of the just compensation payable

in the above-entitled proceedings with respect to
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Tract Q-1115. The said Tract Q-1115 is described as

follows, to wit

:

The fee simple title in and to the following de-

scribed lands, situate in the County of Benton, State

of Washington, subject, however, to existing ease-

ments for public roads and highways, for public

utilities, for railroads, and for pipe lines, to wit

:

Tract Q-1115

A tract of land being that portion of Government

Lot One (1) and the Southeast Quarter of the

Northeast Quarter of Section Thirty-four (34),

Township Nine (9) North, Range Twenty-nine (29)

East, of the A¥illamette Meridian, Benton County,

Washington, lying north of the northerly line of the

right of way of the main canal of the Columbia Irri-

gation District.

There is excepted the West Ten (10) acres thereof

and that portion which lies south of the northerly

line of the right of way of the Oregon Washington

Railroad and Navigation Company (U.P.R.R. Co.).

There is also excepted any portion thereof lying

within the right of w^ay of State Highway No. 3

(U. S. No. 410).

It Is Further Ordered, Adjudged, and Decreed

that this Court has heretofore, by separate order

signed on the date hereof, expressly found and de-

termined and does hereby expressly find and deter-

mine that there is no just reason for delay ; and this

Court has, by separate order, expressly directed and

does hereby expressly direct that this amended

judgment be entered as a final judgment on the
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separate claim and interest of said defendants Burk-

hart and O'Brien; and said defendants Burkhart

and O'Brien are hereby dismissed from this action.

Done by the Court this 20th day of April, 1954.

/s/ SAM M. DRIVER,
United States District Judge.

[Endorsed] : Filed April 21, 1954.

[Title of District Court and Cause.]

NOTICE OF APPEAL AS TO
TRACT Q-1115

Notice is hereby given that Andrew J. Burkhart

and Lillie Burkhart, his wife, and John H. O'Brien

and Agnes O'Brien, his wife, and Andrew J. Burk-

hart and John H. O'Brien, a co-partnership doing

business as "Petroleum Products," the defendants

above named, hereby appeal to the United States

Court of Appeals for the Ninth Circuit from the

Amended Judgment, entered in this action on Aj)ril

20, 1954.

/s/ T. C. BOYLE,

Attorney for Appellants Andrew J. Burkhart and

Lillie Burkhart, His Wife; John II. O'Brien

and Agnes O 'Brien, His Wife ; Andrew J. Burk-

hart and John H. O'Brien, a Co-partnership

Doing Business as "Petroleum Products," De-

fendants.

Affidavit of mailing attached.

[Endorsed] : Filed April 26, 1954.
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[Title of District Court and Cause.]

NOTICE OF APPEAL AS TO
TRACT Q-1115

Notice Is Hereby Given that Irwin A. Falk and

Vuelta C. Falk, his wife, the defendants above

named, appeal to the United States Court of Ap-

peals for the Ninth Circuit, from that portion of

the Amended Judgment entered in this action on

April 20, 1954, which portion is as follows

:

"That the service station equipment and im-

provements placed upon said Tract Q-1115 b}'

the defendants Burkhart and O'Brien remain

personal property; that there has been no tak

ing of said personal property ; '

'

MOULTON, POWELL, GESS &
LONEY,

Attorneys for Appellants Irwin A. Falk and Vuelta

C. Falk, His Wife.

Affidavit of mailing attached.

[Endorsed] : Filed May 12, 1954.

[Title of District Court and Cause.]

STATEMENT OF POINTS ON APPEAL
The appellants, Irwin A. Falk and Vuelta C.

Falk, his wife, submit the following statement of the

points upon which they intend to rely on appeal

:

1. That the Court erred in ruling that the service

station equipment and improvements placed on



vs. United States of America, etc. 165

Tract Q-1115 remained personal property and that

there was no taking of the personal property in

this action.

MOULTON, POWELL, GESS &
LONEY,

Attorneys for Appellants Irwin A. Falk and Vuelta

C. Falk, His Wife.

[Endorsed] : Filed May 12, 1954.

[Title of District Court and Cause.]

BOND ON APPEAL OF IRWIN A. FALK AND
VUELTA C. FALK, HIS WIFE, AS TO
TRACT Q-1115

Know All Men by These Presents that we, Irwin

A. Falk and Vuelta C. Falk, defendants in the above-

entitled action, are held and firmly bound unto the

United States of America, Petitioner; Ella H.

Wood, a widow, and all of the defendants, John H.

O'Brien, Agnes O'Brien, his wife; Andrew J. Burk-

hart and John H. O'Brien, a co-partnership doing

business as Petroleum Products, and the unknown

heirs of any and all of the above-named persons, if

deceased, and also all of the persons, parties, firms,

or corporations, unknown, having or claiming any

right, title, estate, lien or interest in and to the lands

described in the petition herein, or any portion

thereof in the sum of $250.00 which sum in cash has

this day been deposited with the Clerk of the L^nited
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States District Court for the Eastern District of

Washington, Southern Division.

The condition of this obligation is to secure the

payment of costs, if this appeal is dismissed or the

judgment affirmed or of such cost as the United

States Court of Appeals for the Ninth Circuit ma}^

award, if the judgment appealed from is modified.

IRWIN A FALK, and

VUELTA C. FALK,
His Wife,

By /s/ CHARLES L. POWELL,
Their Attorney.

[Endorsed] : Filed May 12, 1954.

[Title of District Court and Cause.]

CERTIFICATE OF THE CLERK

United States of America

Eastern District of Washington—ss.

J, Stanley D. Taylor, Clerk of the United States

District Court for the Eastern District of Washing-

ton, do hereby certify that the documents annexed

hereto are the originals filed in the above cause,

called for in Appellant's Supplemental Designation

of Record, filed April 30, 1954.

Motion of USA to Correct and Amend Judgment

—Filed March 25, 1954.
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Order Vacating Judgment and Making Determi-

nation for Entry of Final Amended Judgment

—

Filed April 21, 1954.

Amended Judgment—Filed April 21, 1954.

Notice of Appeal—Filed April 26, 1954.

Supplemental Designation of Record—Filed

April 30, 1954.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said District Court at Yakima

in said District this 6th day of May, 1954.

[Seal] STANLEY D. TAYLOR,
Clerk of Said Court.

By /s/ THOMAS GRANGER,
Deputy.

[Title of District Court and Cause.]

CERTIFICATE OF THE CLERK

United States of America,

Eastern District of Washington—ss.

I, Stanley D. Taylor, Clerk of the United States

District Court for the Eastern District of Washing-

ton, do hereby certify that the documents aimexed

hereto are the originals filed in the above cause, as

called for in, Appellants' Falk Designation of Rec-

ord on Appeal filed May 12, 1954, to-wit

:

Notice of Appeal—Filed May 12, 1954.
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Statement of Points on Appeal—Filed May 12,

1954.

Bond on Appeal—Filed May 12, 1954.

Falks' Designation of Record—Filed May 12,

1954.

I further certify that the following documents

(Items Nos. 1, 2 and 3 requested in Falks' designa-

tion of record) were mailed to the U. S. Court of

Appeals as a part of the Supplemental Record on

Appeal on May 6, 1954, to-wit

:

1. All that certain transcript of record now on

file with the Clerk of the United States Court of

Appeals for the Ninth Circuit in Cause No. 13425

therein.

2. Order vacating judgment and making deter-

mination for entry of final amended judgment.

3. Amended Judgment of April 20, 1954.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said District Court at Yakima

in said district this 12th day of May, 1954.

[Seal] STANLEY D. TAYLOR,
Clerk of Said Court.

By /s/ THOMAS GRANGER,
Deputy.
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[Endorsed] : No. 13425. United States Court of

Appeals for the Ninth Circuit. Andrew J. Burkhart,

and Lillie Burkhart, His Wife ; John H. O 'Brien and

Agnes O'Brien, His Wife, and Andrew J. Burkhart

and John H. O'Brien, a Co-partnership, Doing

Business as ''Petroleum Products," Appellants, vs.

United States of America, Irwin A. Falk and Vuelta

C. Falk, His Wife, Appellees. Irwin A. Falk and

Vuelta C. Falk, His Wife, Appellants, vs. United

States of America, Ella H. Wood, Andrew J. Burk-

hart and Lillie Burkhart, His Wife ; John H. 'Brien

and Agnes O 'Brien, His Wife, and Andrew J. Burk-

hart and John H. O'Brien, a Co-partnership, Doing

Business as ''Petroleum Products," Appellees. Sup-

plemental Transcript of Record. Appeals from the

United States District Court for the Eastern District

of Washington, Southern Division.

Filed May 10, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Conrt of Appeals

for the Ninth Circuit

No. 13425

UNITED STATES OF AMERICA,
Appellee,

vs.

ELLA H. WOOD, a Widow; MARY EMMA
WOOD, a Single Woman; IRWIN A. FALK
and VUELTA C. FALK, His Wife; AN-
DREW J. BURKHART and JANE DOE
BURKHART, His Wife; JOHN H. O'BRIEN
and JANE DOE O'BRIEN, His Wife; AN-
DREW J. BURKHART and JOHN H.

O'BRIEN, a Co-partnership Doing Business

as "Petroleum Products,"

Appellents.

APPELLANTS' STATEMENT OF
POINTS ON APPEAL

Appellants Andrew J. Burkhart and Lillie Burk-

hart, his wife, and John H. O'Brien and Agnes

O'Brien, his wife, and Andrew J. Burkhart and

John H. O'Brien, a co-partnership doing business

as "Petroleum Products," submit the following

statement of points upon which they intend to rely

upon appeal:

L That the Court erred in permitting the Peti-

tioner, United States of America, to participate in
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the trial at Walla Walla, Washington, on February

12, 1952.

2. That the Court erred in construing the lease

and option dated November 10, 1948, between Irwin

A. Falk and Vuelta C. Falk, husband and wife,

lessor, and Andrew J. Burkhart and John H.

O'Brien, lessee, and in ruling that appellants have

no interest in Tract Q-1115 and may not participate

in the trial to be held to determine the amount of

compensation to be paid by the Petitioner, United

States of America, as to Tract Q-1115.

3. That the Court erred in ruling that appellants

may not recover compensation in this action for

their leasehold improvements; that as to the Peti-

tioner, United States of America, the service sta-

tion, equipment and improvements placed on Tract

Q-1115 by appellants remain personal property and

that there has been no taking of said personal prop-

erty, and that appellants are entitled to no part of

the just compensation payable in this action with

respect to Tract Q-1115.

/s/ T. C. BOYLE,

Attorney for Appellants Andrew J. Burkhart and

Lillie Burkhart, His Wife; John H. O'Brien

and Agnes O'Brien, His Wife; Andrew J.

Burkhart and John H. O'Brien, a Co-partner-

ship Doing Business as "Petroleum Products,"

Defendants.

[Endorsed] : Filed May 20, 1954.
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Andrew J. Burkhart and Lillie Burkhart, His

Wife, John H. O'Brien and Agnes O'Brien, His

Wife, and Andrew J. Burkhart and John H.

O'Brien, a Co-partnership, Doing Business as

''Petroleum Products'', appellants

V.

United States of America, Irwin A. Falk and

Vuelta C. Falk, His Wife, appellees

and

Irwin A. Falk and Vuelta C. Falk, His Wife, appel-

lants

V.

United States of America, Ella H. Wood, Andrew J.

Burkhart and Lillie Burkhart, His Wife, John
H. O'Brien and Agnes O'Brien, His Wife, and

Andrew J. Burkhart and John H. O'Brien, a

Co-partnership, Doing Business as "Petroleum
Products", appellees

UPON APPEALS FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON, SOUTH-
ERN DIVISION

SUPPLEMENTAL BRIEF FOR THE UNITED STATES

STATEMENT

This Court has previously held that a judgment
entered in this case was not final and appealable under

(1)



Eule 54(b), F.R.C.P., and 28 U.S.C., sec. 1291, because

there had been no determination that there was no just

reason for delay and no direction for the entry of a

final judgment. Burkhart v. United States, 210 F. 2d

602 (C.A. 9, 1954). An amended judgment, containing

such determination and direction, has now been entered

(R. 159-163), and appellants Burkhart, et al., lessees,

have again appealed (R. 163). Irwin A. Falk and

Vuelta C. Falk, lessors, who filed no notice of appeal

from the first judgment, have also appealed (R. 164).

The district court proceedings since remand have been

included in a supplemental record as suggested in this

Court's prior opinion (210 F. 2d at p. 607).

The material facts are set out in the Government's

original brief at pages 3-7. Appellant lessees (Burk-

hart, et al.) have adopted their previously filed brief as

their brief on this appeal. Appellant lessors (the Falks)

have similarly adopted their original brief which they

filed as appellees in the prior appeal by the lessees. This

brief is filed by the Government to supplement and

bring up to date its original brief and to answer argu-

ments made by appellant Falks in their brief, which had

been filed subsequent to the filing of the Government's

original brief. The argument herein will be presented

under the same headings as in the Government's origi-

nal brief, with an additional point as to whether the

amended judgment is appealable by appellant Falks,

lessors.

ARGUMENT

The Separate Trial on the Issue of Appellant Lessees' Interest

in the Property Taken Was Not an Abuse of Discretion

In its prior opinion (210 F. 2d at p. 605) this Court

stated: "It was entirely proper for the court to order



a separate trial of the appellants' claim." Thus, it is

now the law of the case that the court below did not

abuse its discretion in ordering the separate trial. And
in any event, since appellant lessees (Burkhart, et al.)

have not included this point in their latest statement of

points on appeal (R. 170-171; cf. R. 52-53), the point

must be considered to have been abandoned and is no

longer before this Court.

Appellant lessors (the Falks) have likewise not in-

cluded this question in their statement of points on

aioj^eal (R. 164-165). In this connection, in their origi-

nal brief the Falks contended, as we understand it, that

their claim to compensation because of the alleged tak-

ing of these improvements could not be separated from

their claim to compensation for the land condemned

(Br. 5-7). We state in point VI hereof {infra, pp. 8-9)

the reasons why we believe that the question of the

Falks' right to compensation for the improvements was

properly the subject of a separate judgment, with the

result, of course, if we are correct, that such claim was

the proper subject of a separate trial.

II

The District Court Did Not Err in Permitting the United States

to Participate in the Separate Trial As to the Interest of Ap-

pellant Lessees

The Government will rest on the discussion in its

original brief (pp. 10-11) on this point.

HI
Under the Lease the Lessors Were to Receive the Entire Com-

pensation for the Real Property Taken, and Appellant

Lessees Had No Interest Therein

In our original brief (pp. 13-14) we made the point

that it w^as the provision in the lease for the payment of



all of the just compensation for the taking to the lessors

that was of paramount importance in the determination

of the lessees' interests in the matter. The recent case

of United States v. Advertising Checking Bureau, 204

F. 2d 770, 772-773 (C.A. 7, 1953), affords another ex-

ample of the importance of such a provision in deter-

mining the rights of a lessee when property is con-

demned. As this Court said in United States v.

Honolulu Plantation Co., 182 F. 2d 172, 177 (C.A. 9,

1950), certiorari denied, 340 U. S. 820, "The meaning

of the contracting parties was made clear by emphatic

words reserving all compensation in condemnation to

the fee owner."

IV

Inasmuch As the Improvements Were Personal Property and

Had Not Been Taken, Appellants (Lessors and Lessees)

Could Not Be Compensated Therefor in the Condemnation
Proceeding

If, as the court below held (R. 45-46), the service

station improvements remained personal property upon

condemnation, neither the lessors nor the lessees are

entitled to be compensated for such improvements in

this proceeding. This must be so since the Govern-

ment 's petition in condemnation encompassed only real

estate (R. 5-6). See Potomac Electric Power Co. v.

United States, 85 F. 2d 243, 247-248 (C.A. D.C., 1936),

certiorari denied, 299 U. S. 565. Points II and III of

the Falks' brief attempt to demonstrate error in this

holding. However, it is submitted that the court below

was correct.

In the lease the lessors agreed (paragraph 5; R. 79)

that at the expiration of the term the lessees should have

the right to remove from the premises the service sta-



tion structure and any other structure placed thereon

for the operation of their business, and the lessees

undertook (R. 83) to remove "the service station struc-

ture and all personal property owned by them." That

the term "personal property" includes trade fixtures

(such as pumps and tanks), as well as tools and ma-

chinery not affixed to the real estate (cf. Falks' Brief,

pp. 8-10, where a contrary contention is made), is well

illustrated by the paragraph of the lease immediately

preceding", providing that in event of breach of cove-

nants the lessors could take complete possession of the

premises including the service station structure "but

not including fixtures, equipment, merchandise and

other personal property of lessees." ^ The agreement

between the parties contemplated that, in the event of

termination by cancellation for breach, the lessors

would retain the service station structure and the lessees

w^ould have the right to remove all their trade fixtures

and other personal property, but that upon termination

by expiration the lessees would have the right and the

duty to remove all their property including the service

station structure and trade fixtures. Clearly, as between

lessors and lessees all the service station improvements

were to be considered as personal property of the lessees,

except that in the event of cancellation of the lease for

^ There is nothing to the contrary in the earlier paragraph of the

lease, upon which appellant lessors rely (Falks' Brief, pp. 8-9) , also

dealing with forfeiture for breach of covenants and the status of the

service station structure as part of the realty, and providing (R. 80)

:

"In this connection [i.e., for the purpose of enforcing the forfeiture!

,

it is agreed that said structure shall at all times be a part of the

realty subject to lessees' right to remove it from premises upon the

expiration of the term." Obviously, this provision concerned only

the disposition to be made of the building upon forfeiture and had
no effect upon the definition of "property" or "personal property".
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breach of covenant the service station structure alone

was to be considered as part of the realty.

It is true, as pointed out by appellants (Burkharts'

Brief, pp. 32-35; Falks' Brief, pp. 11-12), that ordi-

narily a condemnor can not take advantage of an agree-

ment between lessor and lessee that property affixed to

the real estate should be considered as personal prop-

erty and removable by the tenant at the end of his term.

United States v. Seagren, 50 F. 2d 333 (C.A. B.C.,

1931) ; SeaMle, ete. By. Co. v. Scheike, 3 Wash. 625, 29

Pac. 217 (1892). But this general rule is not applicable

here for two reasons.

In the first place, the lessees here have not only the

right but also the obligation to remove all the service

station improvements at the termination of their lease

(R. 83), and are consequently in no better position than

a mere licensee. Cf. SoutJiern California Fisherman's

Ass'n. V. United States, 174 F. 2d 739 (C.A. 9, 1949)

;

Messer v. United States, 157 F. 2d 793 (C.A. 5, 1946).'

But of even greater importance in determining the

rights of the parties to the lease against the condemnor

is their own condemnation clause. It is well settled that

the parties to a lease may contract as to their respective

rights upon condemnation and that the condemnor may
benefit from any contractual waiver of rights. United

States V. Petty Motor Co., 327 U. S. 372, 376 (1946)

;

United States v. 8286 Sq. Ft. of Space, etc., 61 F. Supp.

737, 742 (D. Md. 1945) ; State Highway Commission v.

Safeway Stores, 170 Kan. 413, 418, 226 P. 2d 850, 854

(1951), judgment vacated on other grounds 170 Kan.

545, 228 P. 2d 208 (1951). Thus, in the instant case the

^ Of course, there was no taking of the improvements here (R.

45-46) as there had been in the cited cases.



parties contracted that in the event of condemnation the

entire amount paid as compensation should go to the

lessors and that the lessees would "then be entitled to

remove all their property, including the service station

structure from the premises" (R. 81). Consequently,

neither the lessors nor the lessees are entitled to pay-

ment for the improvements. The basis for compensa-

tion in condemnation is not what the taker has gained

but rather that which the owner has lost. Olson v.

United States, 292 U. S. 246, 255 (1934) ; Southern Cali-

fornia Fisherman's Ass'n. v. United States, 174 F. 2d

739, 740 (C.A. 9, 1949). But here with respect to the

improvements neither the lessors nor the lessees have

lost anything to which they were entitled under their

contract. The lessees still have the right to remove their

improvements and the Government has in no way inter-

fered with such right (R. 45, 121-122, 134-135).' As for

the lessors, they contracted to receive all the compensa-

tion for the taking, but also agreed that the lessees

should have the right to remove all the improvements.

Surely, they can not expect to receive from the United

States payment for interests which were not taken and

which under their contract belonged to a third party.

Payment for the land without enhancement due to the

improvements is the complete satisfaction for which

they bargained. Neither party having suffered any loss,

the United States is not obligated to make compensation

for the improvements. For "the Constitution does not

require a disregard of the mode of ownership" and the

^ Of course, if tlie Government had interfered with the right of

removal, it would have been liable to the lessees for such interfer-

ence. Southern Colijornia Fisherman^s Ass'n. v. United States, 174

F. 2d 739 (C.A. 9, 1949) ; Messer v. United States, 157 F. 2d 793

(C.A. 5, 1946).
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Government can not be ''made to pay for a loss of theo-

retical creation, suffered by no one in fact." Boston

Chamber of Commerce v. Boston, 217 U. S. 189, 194, 195

(1910) ; Southern California Fisherman's Ass'n. v.

United States, 174 F. 2d 739, 740 (C.A. 9, 1949) ; cf.

United States v. Knickerbocker Printing Corp., 212

F. 2d 894 (C.A. 2, 1954).

V
The Court's Findings Are Supported by the Evidence

The Government will rest on the discussion in its

original brief (pp. 18-21) on this point.

VI

If the Judgment Is Final As to Appellant Lessees, It Is Also

Final As to Appellant Lessors

In its prior opinion in this case this Court stated

(Burkhart v. United States, 210 F. 2d 602, 605, foot-

note 4) :

* * * It is apparent that if this case is remanded,

and the court enters a similar judgment, after mak-

ing the determination and direction hereafter re-

ferred to, whether Falk can then appeal will pre-

sent a different question. Should that question

arise, it would be necessary to consider whether,

since only a portion of Falk's claim was disposed

of, the order as to him could possibly be made
appealable.

We are of the view that the judgment is appealable as

to the lessors, if it is appealable as to the lessees, as this

Court has already indicated it is.

The amended judgment (R. 160-163), as did the origi-

nal judgment (R. 47-49), provides that the lessors



(Falks) are entitled to receive the full corapensation

payable for the taking ; that the service station improve-

ments remained personal property ; that there has been

no taking of said personal property ; and that the lessees

(Burkhart, et al.) are entitled to no part of the just

compensation payable for the taking. Thus, the judg-

ment purports to settle between the lessors and the

lessees their respective claims to the ownership of the

improvements and their consequent right to payment of

just compensation. It is adverse to the lessors to the

extent that they have been found to be without any

interest in the improvements. Consequently, the fact

that the lessors have a claim in the proceedings to other

property should not destroy the finality of the judgment

as to the improvements. So viewed the case would seem

to be no different than would be the situation if appel-

lant Falks had owned two entirely separate tracts of

land. Such a conclusion would not do violence to any of

the interpretations of Rule 54(b) referred to by this

Court in its prior opinion. Cf . Town of Clarhsville, Va.

V. United States, 198 F. 2d 238, 240-241 (C.A. 4, 1952),

certiorari denied, 344 U. S. 927 ; United States v. 9 Acres

of Land, More or Less, in St. Mary Parish, 100 F. Supp.

378 (E.D. La. 1951), affirmed sub nom. Oyster Shell

Products Corp. v. United States, 197 F. 2d 1022 (C.A. 5,

1952), certiorari denied, 344 U. S. 885.
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CONCLUSION

For the reasons stated herein and in the Govern-

ment's original brief, it is submitted that the judgment

appealed from should be affirmed.

Respectfully submitted,

Perry W. Morton,

Assistant Attorney General.

Roger P. Marquis,

John C. Harrington,

Attorneys, Department of Justice,

Washington, D. C.

August, 1954.

•i: u. S. GOVERNMENT PRINTING OFFICE; 1954
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STATEMENT OF THE CASE.

Caryl Chessman, petitioner herein appearing in

propria persona,* applied to the District Court for

a writ of prohibition attacking judgment of convic-

tion of 17 felonies, rendered pursuant to jury ver-

dicts. For convenience of discussion the crimes are

listed in chronological order and numbered. Each

*Throughout the entire proceedings in the State Courts Chess-

man has consistently refused the aid of counsel. He defended
himself, in propria persona, in the Superior Court, prosecuted his

appeals to the Supreme Court of California, applied for certiorari

to the United States Supreme Court and has also prosecuted

several collateral matters. The risk involved was a calculated one

and deliberately taken by petitioner.



paragraph indicates a separate general criminal en-

terprise, in each of which one or more offenses were

committed.

January 3, 1948: (1) First degree robbery of one

McCullough.

January 13, 1948: (2) Grand theft of an automo-

bile, which was used in perpetrating subsequent

crimes and in which defendant was fleeing when he

was apprehended.

January 18, 1948: (3) First degree robbery of one

Bartle.

January 18, 1948: (4) First degree robbery of one

Ballew.

January 19, 1948: (5) First degree robbery of one

Lea. (6) First degree robbery of one Regina.

(7) Kidnaping Regina for the purpose of robbery,

with infliction of bodily harm; punishment fixed at

death. (8) Violation of section 288a of the Penal

Code, committed against Regina.

January 20, 1948: (9) First degree robbery of one

Stone.

January 22, 1948: (10) Attempted robbery of one

Hurlburt. (11) Kidnaping one Mary for the purpose

of robbery, with infliction of bodily harm; punish-

ment fixed at death. (12) Attempted rape of Mary.

(13) Violation of section 288a of the Penal Code com-

mitted against Mary.

January 23, 1948: (14) First degree robbery of one

Waisler. (15) First degree robbery of one Lesher.



(16) Kidnaping Waisler for the purpose of robbery,

with infliction of bodily harm; punishment fixed at

life imprisonment without possibility of parole.

(17) Kidnaping Lesher for the purpose of robbery.

The jury further found that petitioner was armed

at the time of the commission of each of the crimes

except that of grand theft, numbered (2) above; that

he was armed at the time of his arrest; and that he

had suffered two previous convictions of robbery and

one of assault with a deadly weapon. Petitioner was

acquitted of one count of burglary. {People v. Chess-

man, 38 Cal. 2d 166, 171, 238 Pac. 2d 1001.)

The judgments referred to were affirmed by the Cali-

fornia Supreme Court in People v. Chessman, supra,

and the Supreme Court of the United States denied

certiorari. {Chessman v. California, 343 U.S. 915, 96

L.Ed.Adv.Op. 553, 674.)

Alleging exhaustion of State remedies petitioner

instituted this proceeding, basing his attack on alleged

deprivation of due process of law and denial of the

equal protection of the law. (U.S. Const. XIV Amend-

ment.) The petition was denied without a hearing.

(T. p. 137.)

JURISDICTION.

The jurisdiction of the District Court to entertain

the petition is based upon the allegations of depriva-

tion of constitutional rights by the Courts of the

State of California (U.S.C. Tit. 28, Sees. 2241, 2242,



2243) and the exhaustion of petitioner's remedies be-

fore the State Courts, inchiding an application for

and denial of certiorari without opinion by the Su-

preme Court of the United States. (U.S.C. Title 28,

sec. 2254.)

A notice of appeal was filed in the District Court

and a certificate of probable cause granted (T. pp.

147, 148) thus conferring jurisdiction on this Court to

review the order and judgment of the District Court.

(U.S.C. Tit. 28, sec. 2253.)

OPINIONS OF OTHER COURTS.

Two opinions of the California Supreme Court are

of interest to this Court on this appeal:

People V. Chessman, 35 Cal. 2d 455, 218 Pac.

2d 769, 19 A.L.R. 2d 1084, certiorari denied,

340 U.S. 840.

This case, hereafter referred to as the first Chess-

man case was concerned with the proceedings taken to

perfect the record on appeal to the State Supreme

Court from judgment now under attack.

People V. Chessman, 38 Cal. 2d 166, 238 Pac.

2d 1001, 343 U.S. 1915.

This later case, hereafter referred to as the second

Chessman case was the appeal from the judgment of

conviction which is here under attack in this habeas

corpus proceeding.

The opinion of the California Supreme Court in the

companion case of



People V. Knotvles, 35 Cal. 2d 175 [217 Pac.

2d 1]

also stated issues raised by Chessman in this case.

In re Chessman {Chessman v. California) on

Habeas Corpus, U.S.D.C.-N.D. of Cal. Civil

No. 31600. (T. p. 137.)

This is the opinion and order of Judge Goodman
denying Chessman's petition and which order is now
under review herein.

PETITIONER'S CONTENTIONS.

In his brief in support of his appeal petitioner

assumes (1) that the facts stated in his petition must

be taken at face value without reference to aids avail-

able to a Court and (2) that these facts warrant the

relief prayed for.

Of necessity we must, therefore, go back to the peti-

tion for petitioner's contentions.

Briefly, petitioner's contentions are:

I.

That he was forced to trial unprepared, denied rep-

resentation by counsel, deprived of the right to sub-

poena witness and by reason thereof denied an ade-

quate and fair opportunity to defend himself.

II.

A. That false or involuntary oral confessions and

incriminating statements were used in evidence

against him.



B. That erroneous instructions by the Court as

to the use of such confessions and statements empha-

sized the error made in admitting the statements and

confessions into evidence.

III.

The misconduct of the district attorney in effect

deprived petitioner of a fair trial.

IV.

The restrictions placed upon the courtroom tactics

of petitioner by the Court and the refusal of the

Court to provide petitioner with a daily transcript

of the proceedings of the trial deprived him of a fair

trial.

V.

The method used in preparing the record used on

petitioner's appeal in the State Court resulted in the

appeal being determined on an incomplete and inac-

curate record.

VI.

That sec. 209 of the California Penal Code as ap-

plied and construed by other California Courts vio-

lates the due process and equal protection clause of

the Fourteenth Amendment to the United States Con-

stitution.

VII.

That petitioner has suffered double punishment.



SUMMARY OF APPELLEES' ARGUMENT.

I.

The State Court attempted in every way to pro-

vide counsel for petitioner and to protect his interests.

If he was inadequately represented it was as a result

of petitioner's ego which led him to insist on repre-

senting himself.

II.

The evidence before the State Court concerning the

obtaining of the alleged coerced confessions was con-

flicting. The State Court and the jury resolved the

conflict against the petitioner after a full and fair

hearing and therefore he was not denied due process.

III.

The alleged misconduct of the district attorney was

not prejudicial to petitioner.

IV.

The restriction placed upon the courtroom tactics

of petitioner were proper.

V.

The record used on the appeal in the State Court

was prepared in accordance with the laws of the State

of California, was complete and accurate and its

preparation does not present a federal question.
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VI.

The application and construction of sec. 209 of the

California Penal Code did not deprive petitioner of

due process of law or the equal protection of the law.

YII.

There is no question of double punishment in this

case.

YIII.

The petitioner herein having failed to disclose a

case where the circumstances surrounding the trial

were such as to shock the conscience of the Court and

make the proceedings a farce and a mockery of jus-

tice, the District Court was justified in denying the

same without a hearing.

IX.

The matters urged in petitioner's petition having

been considered by the Supreme Court of the United

States and no exceptional circumstance having been

shown, the action of the District Court in denying the

Petition will not be disturbed.



ARGUMENT.

I.

THE COURT ATTEMPTED IN EVERY WAY TO PROVIDE COUN-
SEL FOR PETITIONER AND TO PROTECT HIS INTERESTS.
IF HE WAS INADEQUATELY REPRESENTED, IT WAS AS A
RESULT OF PETITIONER'S EGO WHICH LED HIM TO IN-

SIST ON REPRESENTING HIMSELF.

The complaint of petitioner is that he was forced

to trial unprepared and denied representation by

counsel of his choice. That because of his incarcera-

tion he was unable to interview and subpoena wit-

nesses and was therefore denied an adequate and fair

opportunity to defend himself.

It is evident that from the very beginning of this

case this was to be petitioner's defense. He planned

it that way.

We are not dealing with an illiterate defendant un-

acquainted with the ways of the law. Here we have

a man, cool, cunning and calculating, who plans to

defend himself in the hope that somewhere someone

will sympathize with him and give him a break. He
had no other defense and his planned defense is still

working.

All of the matters urged here were before the State

Courts and the factual situation was set out at length

in the opinion in the second Chessman case and we

here quote it:

^* Defendant complains that he was forced to

go to trial unprepared. The situation on which

this claim is based resulted from the fact that

he insisted upon representing himself. The in-



10

formations against defendant (numbered 117963

and 117964) were filed on February 18, 1948. On
February 20, 1948, defendant, represented by

private counsel Morris Lavine, was arraigned and

the causes were continued to February 27. On
February 27 amended informations were filed and
the causes continued to March 5. On March 5,

defendant, represented by private counsel V. L.

Ferguson, appeared and was arraigned on

amended informations; time to plead was con-

tinued to March 9. On March 9 defendant and
Mr. Ferguson appeared and Mr. Ferguson was
relieved as counsel. Defendant now asserts: 'one

of those counsel wanted more money than appel-

lant believed his services were worth and ap-

pellant and his father could not agree with the

other counsel as to the conduct of the defense,

so both were relieved and appellant determined

to represent himself.'

"On March 12. 1948, defendant appeared with-

out counsel. The public defender was present and
announced, 'We have been relieved, your Honor,'

defendant stated that he wished to represent him-

self. After a colloquy with the court during which
defendant repeated his insistence on representing

himself, the court said, 'What will probably hap-

pen, if we set this case down for trial, you will

want a lawyer and then ask for a continuance.

If you want to try your own case, there is no way
we can tell you not to. You will have to try it

or have somebody hired to represent you in plenty

of time to try the case at the time it is set. The
Defendant Chessman. I understand that. The
Court. Because many times men with past ex-

periences such as you have had—^you know the
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tricks of the trade, and they get a lawyer at the

very last minute. You really want to try your

own case? The Defendant Chessman. That is

correct.' Defendant pleaded not guilty; the court

set April 26 and 29 as the dates for trial on the

respective informations and again explained to

defendant that no continuance based on his deci-

sion to represent himself would be granted. ' Some
time during the middle of March' Mr. Al Mat-
tJieivs, deputy public defender, called on defend-

ant at the county jail and offered his services;

defendant refused them. On April 26 all charges

against defendant were continued to April 29 for

trial. On April 29 defendant appeared without

counsel, moved for another continuance, and com-

plained that because of his confinement in the

county jail he had been unable to obtain lawbooks

and interview witnesses. The trial court ex-

plained to him that his decision to represent him-

self did not entitle him to greater privileges than

other prisoners; defendant again repeatedly re-

fused the offer of counsel; and a continuance was

denied.

'' Defendant summarizes the trial court's posi-

tion as follows: 'That the calendar judge in

assigning the case for trial had warned the de-

fendant that he must be ready and that he would

be allowed no continuance. That the trial court

offered to appoint counsel who could have pre-

pared a defense for the defendant. That because

the defendant refused the appointment of counsel

it was the defendant's own fault that he was not

prepared, that he could not consequently complain

of his lack of preparation, that the sheriff's regu-

lations [of the privileges accorded prisoners in
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the county jail] could not be interfered with by

the court, and that, therefore, the defendant must

go to trial, prepared or not.' This is a fair sum-

mary of the court's position; that position ap-

pears correct; and defendant cites no authority

to the contrary.

''Defendant argues that the denial of a con-

tinuance deprived him of the right to select coun-

sel of his choice and deprived such counsel of the

opportunity to prepare. The answer to this con-

tention is factual and appears from the above

summarized history of the proceedings prior to

trial. Defendant was entitled to waive assistance

of counsel, and it is clear that he did so of his

own volition and with full knowledge of what he

was doing (Adams v. United States ex rel. Mc-
Cann (1942), 317 U.S. 269, 279 [63 S.Ct. 236, 87

L.Ed 268, 143 A.L.R. 435] ; cf. People v. Chesser

(1947) 29 Cal. 2d 815, 822 [178 P. 2d 761]).

''Furthermore, defendant did not go to trial

without the services of an attorney at law. Im-

mediately before the jury were impaneled, de-

fendant announced to the court that he intended

to accept the services of Mr. Matthews as legal

adviser (not counsel) and throughout the trial

Mr. Matthews was present and his legal ability

and experience were available to defendant. These

circumstances will be material to our disposition

of certain contentions of defendant hereinafter

discussed, and it will be necessary for us to refer

again to the following proposition : A defendant

who intelligently refuses counsel and insists upon
personally conducting and controlling his defense

does not lose the status of prisoner and become
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entitled to extraordinary privileges not accorded

defendants who are represented by counsel, nor

does he become entitled to proceed in a manner
different from that permitted to attorneys/' (Em-
phasis ours.)

People V. Chessman, 38 Cal. 2d 166, 172, 238

Pac. 2d 1001.

Appellant does not show why Mr. Matthews was not

able to interview and subpoena witnesses on his be-

half. As a matter of fact Mr. Matthews interviewed

34 witnesses on behalf of appellant and subpoenaed

some of them. {Peo. v. Chessman, 35 Cal. 2d 455, 466,

218 Pac. 2d 769.) The appellant does not give the

names of any of the witnesses he wished to interview

and subpoena, nor does he state what their testimony

would have been. His strategy was to back himself

into a corner and then complain that he could not

then adequately defend himself.

Appellant must rely upon the due process clause of

the federal Constitution which guarantees him a fair

trial. To justify habeas corpus on that ground an

extreme case must be disclosed. It must be shown

that the proceedings were a farce and a mockery of

justice. We do not have such a case here. An exami-

nation of the opinions of the Supreme Court of Cali-

fornia in the two Chessman cases discloses a meticu-

lous endeavor on the part of the State Courts, trial

and appellate, to give this appellant a fair and ade-

quate trial. If anything, the Courts leaned over back-

wards to protect Chessman even against himself.
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This case is governed by the rule laid down in Biggs

V, Welch (U.S.C.A.D.C.), 148 Fed. 2d 667 and the

cases therein collected and cited.

II.

THE EVIDENCE BEFORE THE STATE COURT CONCERNING
THE OBTAINING OF THE ALLEGED COERCED CONFESSIONS
WAS CONFLICTING. THE STATE COURT RESOLVED THE
CONFLICT AGAINST PETITIONER AFTER A FULL AND FAIR
HEARING AND THEREFORE HE WAS NOT DENIED DUE
PROCESS.

Appellant's petition (T. 17-39) contains 21 pages

devoted to the use of confessions alleged to have been

secured from him by force. All of these matters were

before the state trial and appellate courts. The appel-

lant admits that the testimony on the fact of coercion

was conflicting. In disposing of this question the

State Supreme Court said

:

'^Defendant urges that the admission in evi-

dence of assertedly coerced confessions was not

merely error but deprived him of due process.

The evidence as to the circumstances under which

the confessions were obtained was in conflict as

to whether defendant was beaten by the police

but, defendant urges, there is sufficient uncontra-

dicted evidence to overcome, as a matter of law,

the People's prima facie showing that the con-

fessions were voluntary. The evidence in this

respect is as follows:

^'On Friday evening, January 23, 1948, police

officers in a patrol car observed an automobile

which corresponded to the description of the one
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which had been used in certain of the crimes here

charged. When the officers turned on their red

spotlight the car, which was driven by defendant,

fled. There was a lengthy chase, first in the

automobiles, then on foot. Defendant was cap-

tured and handcuffed after a struggle. He was
taken to the Hollywood police station and held

there until Monday evening, January 26, 1948,

when he was taken to the Los Angeles county

jail.

''On the night of January 23 defendant was
questioned by police officers from about 8:30 to

10:30. On the morning of January 24 Officer

Forbes commenced to question defendant at about

8 o'clock. Defendant first denied participation

in any of the crimes here concerned. Forbes told

defendant, 'you can't beat us on this particular

job' (the crimes committed with Knowles), and
pointed out that defendant had been driving a

stolen car which contained loot from those crimes

;

defendant then confessed those crimes. Forbes

and other officers continued the interrogation,

particularly concerning the sex crimes. The of-

ficers testified that they made no promise of re-

ward or inducement. Defendant asserts that he

confessed to the sex crimes only after the officers

said they would charge him solely with robbery.

"On January 24 defendant was taken to the

home of a victim of some of the crimes. She
identified him. Defendant testified that during

this trip the officers' conduct made it clear to him
that they hoped he would attempt to escape. That

this conduct was for the purpose of putting de-

fendant in fear, he argues, is shown by the testi-
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mony of one of the officers who accompanied de-

fendant that he had another officer Hail us in case

anything happened in our car.'

"The asserted confessions of the sex crimes

were made on the afternoon of January 24, after

defendant had talked to a police psychiatrist with

whom he refused to discuss such crimes. De-

fendant argues that it is inherently improbable

that he would refuse to discuss the matter with

the psychiatrist and would shortly thereafter vol-

untarily confess the crimes to the police.

'^ Officer Forbes, one of the officers who ques-

tioned defendant, testified that a bulletin to the

effect that defendant had confessed to the sex

crimes was sent on the police teletype at 9 :15 a.m.

on January 24, although defendant did not con-

fess until after 3 o'clock of that afternoon. This

premature release of the bulletin (assuming Of-

ficer Forbes' statement of the time of release to

be correct), says defendant, shows that the officer

anticipated that, although a voluntary confession

was not forthcoming, a confession would in some
manner be obtained.

'

' Officer Forbes testified that it was usual police

practice to have a defendant who admitted his

guilt sign a written confession but that he did not

request defendant to do so because 'I thought it

would be useless' and that he made no written

notes while talking with defendant because 'Some
suspects will relate it and let you write it down
as you take it; other suspects wouldn't tell you
anything if they know you are taking notes.' Yet
another police officer who, with Forbes, questioned

defendant testified that he made a list of crimes
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(not the crimes charged here) to which defendant

confessed and that he wrote the list in defend-

ant's and Forbes' presence after defendant said,

^Get your pencil and paper.' This contrasting

testimony, says defendant, shows that his confes-

sions to the crimes charged were not free.

''Further showing that his mentality was not

free when he confessed, says defendant, is Forbes'

testimony that '[W]hen we were thumbing

through the crime sheets, anything that we
thought might fit the description of Chessman, he

would say,
^

'
* * * If you want to clear your books

just mark them off. I'll take credit for them." '

''The above recited arguments of defendant as

to the asserted involuntariness of his confessions

relate to conflicting inferences of fact which

could be drawn from the testimony. Those infer-

ences were tentatively drawn against defendant

by the trial judge when he admitted the confes-

sions in evidence and, presumptively, were finally

drawn against defendant by the jury in the light

of alT the evidence. This is not a case where the

confessions are shown, on the face of the record,

to have been given in circumstances inherently

coercive."

People V. Chessman, 38 Cal. 2d 166, 178, 238

Pac. 2d 1001.

We are not here concerned with a case where ad-

mittedly coerced confessions were admitted in evi-

dence. Here the evidence was conflicting. The Court

heard the testimony and tentatively ruled that it was

admissible and left to the jury the ultimate determi-

nation of the fact of coercion. Both the judge and the
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jury ultimately resolved the conflict against the peti-

tioner. The Appellate Court found no error and the

United States Supreme Court did not think it neces-

sary to intervene.

On certiorari this case would fall under the rule

stated in Lisenha v. California, 314 U.S. 219, 238, 86

L.Ed. 166, 181:

''There are cases, such as this one, where the

evidence as to the methods employed to obtain

a confession is conflicting, and in which, although

denial of due process was not an issue in the trial,

an issue has been resolved by the court and jury

which involves an answer to the due process ques-

tion. In such a case we accept the determina-

tion of the triers of fact, unless it is so lacking

in support in the evidence that to give it effect

would work that fundamental unfairness which

is at war with due process.'*

This case, however, is not on certiorari but rather

habeas corpus.

Petitioner's contention here is not that an admit-

tedly coerced confession was admitted in evidence

against him but rather that the State trial Court

erred in admitting evidence of a confession.

The writ of habeas corpus cannot be used to review

alleged error in admitting evidence of a confession,

for habeas corpus cannot be used as a writ of error.

The time to inquire into the circumstances of the

confession was during the progress of the trial, and

error committed, if any, was subject to correction on
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appeal and thereafter on certiorari. (Smith v. TJ. S.

[U.S.C.A., D.C. 1950] 187 Fed. 2d 192; Young v. San-

ford, 147 Fed. 2d 1007; Cash v. Holt, 142 Fed. 2d 60;

Miller v. Hiatt, 141 Fed. 2d 690; Burall v. Johnson

[CCA. 9th] 134 Fed. 2d 614, cert, denied 319 U.S.

768; Schramm v. Brady, 129 Fed. 2d 108.)

The admission of the alleged confessions based as

it was on conflicting testimony as to coercion cannot

be used as the basis for habeas corpus.

III.

THE ALLEGED MISCONDUCT OF THE DISTRICT ATTORNEY
WAS NOT PREJUDICIAL TO PETITIONER.

In his petition (R 39-48), petitioner devotes nine

pages to alleged misconduct on the part of the district

attorney. He constantly quotes from and refers to the

record of the trial filed in the California Supreme

Court, which record is now lodged with this Court.

Despite these many references and quotations in the

petition the petitioner does not point in a single in-

stance to the page and line of the record of the trial

in the State Court.

All of these matters were or should have been called

to the attention of the California Courts. If they were

not called to the attention of the State Court the

alleged errors are deemed to be waived.

The matters now objected to were not objected to

on the trial in the State Court. Indeed, as the Cali-
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fornia Court pointed out, the petitioner practically

invited the errors complained of as will be seen from

the following quotation from the Court's opinion in

the second Chessman case:

^'Regrettably, the prosecuting attorney pre-

sented his case in an overzealous manner, both in

addressing the jury and in improperly bringing

in evidence of misconduct of defendant for which

he was not on trial. But the improprieties of the

prosecuting attorney could have been corrected

had there been objection thereto in the trial court.

Defendant now complains that the trial court of

its own motion should have interposed objec-

tions, and, in effect, undertaken defendant's rep-

resentation. But defendant deliberately (and not

naively) determined to represent himself; part

of the technique of his representation appears

to have been the studied omission to interpose

objections, the frank admission that he was a

criminal, and the argument that the crimes

charged were committed by a blundering person

rather than a clever professional such as the evi-

dence indicates he was; he followed this tech-

nique while requiring a skilled defense attorney

to sit silently at his side. We are not disposed

to permit a defendant who thus develops a record

to claim prejudice from it, although the cumu-
lative instances of misconduct might in other cir-

cumstances constitute ground for reversal. It is

because of defendant's purposeful and informed

failure to have this case tried in a different

fashion that such cases as People v. Orcalles

(1948) 32 Cal. 2d 562, 572 [197 P. 2d 26] ; People

V. Hardy (1948), 33 Cal. 2d 52, 62 [198 P. 2d
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865]; and People v. Lynch (1943), 60 Cal. App.

2d 133, 143 [140 P. 2d 418], are not controlling

here.
'

'

People V. Chessman, 38 Cal. 2d 166, 177, 238

Pac. 2d 1001.

Petitioner here relies upon the due process clause

of the federal Constitution which guarantees him a

fair trial. But to justify habeas corpus on that ground

an extreme case must be disclosed. It must be shown

that the proceedings were a farce and a mockery of

justice. {Biggs v. Welch, 148 Fed. 2d 667, 669.) After

an examination of the entire record made in the trial

Court containing over 2000 pages. Judge Goodman

felt constrained to say:

''We are of the opinion that the state court

adequately considered and disposed of the conten-

tions made. In our opinion, measured by the

standards fixed by the United States Supreme
Court, and in the light of the whole record in this

case, the contentions made do not have the federal

stature or gravity warranting the issuance of the

writ." (R 138.)

We will not repeat here what we have already said

concerning the rule that the writ of habeas corpus

cannot be used as a writ of error. That rule applies

here as it does to other objections made by petitioner.
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TV.

THE RESTRICTION PLACED UPON THE COURTROOM TACTICS
OF PETITIONER WERE PROPER.

The complaint of petitioner that he was denied a

verbatim transcription of the daily proceeding of the

trial is a novel one. Such a transcript is one of the

more modern refinements of a criminal trial. Formerly

there was no such thing. Rarely, if ever, is such a

transcript furnished in a federal Court. If either of

the litigants wants such a copy, the party desiring the

copy makes his arrangements with the Court reporter

and pays for it.

The California Court disposed of this contention of

petitioner in the following language

:

"Although the trial judge knew that the trial

would be long, the factual issues numerous, and
the death penalty would be sought, he denied de-

fendant's motion for a daily transcript. The
prosecuting attorney did not request or receive a

daily transcript but he did obtain, apparently

without court order, transcription of certain por-

tions of the trial which he used in his argument

to the jury. The reason for this seeming dis-

crimination does not appear. But neither does

it appear that defendant was prejudicially handi-

capped by want of a daily transcript. He pre-

sented his case and delivered his argument with-

out any indication of confusion or uncertainty;

accordingly, no miscarriage of justice on this

account is established. (Cal. Const., art. VI,

§41/2.)"

People V. Chessman, 38 Cal. 2d 166, 176, 177,

238 Pac. 2d 1001.
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We believe that this quotation adequately meets

petitioner's contention.

V.

THE RECORD USED ON THE APPEAL IN THE STATE COURT
WAS PREPARED IN ACCORDANCE WITH THE LAWS OF
THE STATE OF CALIFORNIA, WAS COMPLETE AND ACCU-
RATE AND ITS PREPARATION DOES NOT PRESENT A FED-
ERAL QUESTION.

The petitioner attacks the verbatim record of the

proceeding of his trial which formed part of the

record on the appeal to the State Courts.

After the trial the Court reporter died. He had

not transcribed his shorthand notes taken at the trial.

This presented an unusual situation and one not

contemplated by the statute. The California Courts,

however, saw to it that the petitioner was provided

with a proper record on appeal. {People v. Chessman,

35 Cal. 2d 455 [218 Pac. 2d 769] ; 19 A.L.R. 2d 1084.)

Petitioner was given every opportunity to propose

amendments to the record on appeal. His proposed

amendments were duly considered. Some were adopted

and others rejected. He carried the matter of the

preparation of the record to the California Su-

preme Court and that Court granted his motion to

augment the record in part.

The procedure followed by the State Courts in

authenticating the record was fair. The petitioner

was permitted full opportunity to object before the

trial and Appellate Courts.
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The correctness of the record on appeal cannot be

attacked in this habeas corpus proceeding. TJ. 'S. ex

rel. V. Stimson, 52 F. Supp. 425.) In order to success-

fully sustain a complaint of lack of due process there

must be a failure to observe that fundamental fair-

ness essential to the very concept of justice. {U. S.

V. Hiatt, 141 Fed. 2d 664.) There is no such show-

ing here.

VI.

THE APPLICATION AND CONSTRUCTION OF SECTION 209 OF
THE CALIFORNIA PENAL CODE DID NOT DEPRIVE PETI-

TIONER OF DUE PROCESS OF LAW OR THE EQUAL PRO-
TECTION OF THE LAW.

Under this heading (R. 64-72) petitioner contends

that sec. 209 of the California Penal Code as con-

strued by the California Courts (People v. Knowles,

35 Cal. 2d 175 [217 Pac. 2d 11] and People v. Chess-

man, 38 Cal. 2d 166 [238 Pac. 2d 1001]) deprives him

of due process of law.

His first complaint is that because of a 1951 amend-

ment to said sec. 209 (Cal. Stats. 1951, ch. 1749) he is

now ''in the unique position of being twice sentenced

to death for crimes no longer punishable under the

statute", (p. 69.) The California Courts answered

the contention as follows:

"Because the conduct which resulted in the

two death sentences is conduct which remains

punishable by death, at the discretion of the jury,

since the 1951 amendment of sec. 209, there is no
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occasion for reversal or modification of those

sentences because of that amendment."

People V. Chessman, 38 Cal. 2d 166, 193 [238

Pac. 2d 1001].

This is a matter solely of statutory construction and

we can discover no constitutional issue.

Petitioner next contends that the statute is uncer-

tain, ambiguous and not sufficiently explicit and in

support of this contention calls attention to the fact

that the California Supreme Court divided 4-3 in its

decision in the Knowles case, supra. (R. 70.)

Petitioner's contention if adopted by this Court

could have the effect of giving greater importance to a

dissenting opinion than to the majority opinion, i.e.,

if a litigant lost his case but succeeded in securing a

dissenting opinion he would in effect win his case

under the reasoning advanced by petitioner in this

case. Petitioner cites no authority in support of his

position.

His third argument is that if all violators of the

section were prosecuted the judicial system would

break down and the jails would be taxed beyond their

capacity. Therefore he concludes that the prose-

cuting officers must arbitrarily choose which offender

to prosecute and which to overlook.

From time immemorial prosecutors and Courts have

been showing leniency to some while prosecuting oth-

ers, but our attention has never been directed to an

authority that has even hinted that an element of
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^'due process" is involved in such a procedure. Peti-

tioner has not called our attention to any such au-

thority.

YII.

THERE IS NO QUESTION OF DOUBLE PUNISHMENT OR
DOUBLE JEOPARDY IN THIS CASE.

Petitioner's contentions under this heading (R. 72)

were amply considered and disposed of by the Cali-

fornia Courts in the second Chessman case and we

rely on the portion of the opinion in that case deal-

ing with this matter

:

''Defendant has not been put twice in jeopardy

for any offense. The doctrine of double jeopardy

has no application to a defendant who is tried

but once on several counts. (People v. Amick
(1942), 20 Cal. 2d 247, 251 [125 P. 2d 25].) De-

fendant is correct in his contention that punish-

ing him separately for the violations of section

209 of the Penal Code (kidnaping) and for the

robberies and sex crimes which, under the cir-

cumstances here, are essential parts of those

violations, would amount to double punishment,

which is forbidden by section 654 of the Penal

Code. (People v. Knowles (1950), supra, 35 Cal.

2d 175, 189; In re Shull (1944), 23 Cal. 2d 745,

750 [146 P. 2d 417].) However, since defend-

ant is subject to two validly imposed death sen-

tences, no purpose would be served by reversal

of other judgments of conviction. (People v.

Smith (1950), 36 Cal. 2d 444, 448 [224 P. 2d

719].)"

People V. Chessman, 38 Cal. 2d 166, 192.
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VIII.

THE PETITION HEREIN HAVING FAILED TO DISCLOSE A CASE
WHERE THE CIRCUMSTANCES SURROUNDING THE TRIAL
WERE SUCH AS TO SHOCK THE CONSCIENCE OF THE
COURT AND MAKE THE PROCEEDINGS "A FARCE AND A
MOCKERY OF JUSTICE," THE DISTRICT COURT WAS JUSTI-
FIED IN DENYING THE SAME WITHOUT A HEARING.

A. Considered on the petition plus the material matter appear-

ing in the opinion of the Knowles and Chessman cases.

Petitioner has approached his appeal as if this

Court was bound to accept at face value every alle-

gation and legal conclusion set out in his petition.

Of course, this Court is not bound by either allega-

tions or conclusions which run counter to the facts

either admitted in or found by the State Court. The

petitioner, however, is bound by the undisputed fact

appearing in the opinion of the State Court as well

as by the facts found by the State Court after resolv-

ing conflicting testimony.

Under headings I, II, III, IV and V of this brief

we have accepted as true the statement of fact ap-

pearing in the opinions of the State Court in the

two Chessman cases. We have done this without ref-

erence to the transcript used on the appeal in the

State Court in the second Chessman case which was

lodged in the District Court at the request of the dis-

trict judge prior to his decision.

The District Court and this Court are both required

to take judicial notice of the decisions of the Ap-

pellate Courts of the several states.
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B. Considered on the petition, plus the material matter appear-

ing in the opinions in the Knowles and Chessman cases, plus

the record used in the State Court on the appeal in the

second Chessman case.

The district judge in denying the relief petitioner

sought relied in part on the record used on the appeal

in the State Court and after examining that record

stated and found as a fact:

a* * * -^g have examined the petition and ex-

hibits together with the record of the State Court

proceedings, which is in excess of 2000 pages in

length. We are of the opinion that the State

Court adequately considered and disposed of the

contentions made. In our opinion, measured by
the standards fixed by the United States Supreme
Court, and in the light of the whole record in the

case, the contentions made do not have the fed-

eral stature or gravity warranting the issuance

of the writ. Consequently we conclude that there

is not a sufficient basis for the intervention of

a Federal District Court." (R. 137.)

It was the Court's right and duty to examine the

record. {Dorsey v. Gill, 148 F. 2d 857, 869 and cases

there cited.)

The petitioner here does not in a single instance

refer to a page or line of the record of this trial to

sustain any contention raised by him. He has not

assumed the duty of showing by the record wherein

he was denied "due process".

This Court is not bound to take over this burden

which should have been borne by the petitioner. It

can rely on the finding of the district judge based

on the record of the trial.
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Matters appearing in the trial record cannot be

attached in a habeas corpus proceeding. (Williams v.

Huff [C.C.A., D.C. 1945], 146 Fed. 2d 867, 868.)

C. The rule governing this case.

The rule governing attacks by habeas corpus on

judgments of conviction in trial Courts after affirm-

ance on appeal is set out in the case of Biggs v. Welch

(CCA. D.C), 148 jFed. 2d 667, at page 669 (cert,

denied, June 18, 1945) where the Court said:

"The petitioners here must, therefore, rely

upon the due process clause of the Federal Con-

stitution which guarantees him a fair trial. But
to justify habeas corpus on that ground an ex-

treme case must be disclosed. It must be shown
that the proceedings were a farce and a mockery
of justice."

No such showing has been made here.

IX.

THE 3VIATTERS URGED IN PETITIONER'S PETITION HAVING
BEEN CONSIDERED BY THE SUPREME COURT OF THE
UNITED STATES AND NO EXCEPTIONAL CIRCUMSTANCE
HAVING BEEN SHOWN, THE ACTION OF THE DISTRICT

COURT IN DENYING THE PETITION WILL NOT BE DIS-

TURBED.

The matters urged by petitioner in this proceed-

ing have been exhaustively considered by the Supreme

Court of California and certiorari has been denied

by the Supreme Court of the United States. We,

therefore, contend that the action of the District
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Court in denying the petition was correct and within

the rule announced in Ex parte Hawk, 321 U.S.

114, 64 S.Ct. 448, 88 L.Ed. 572:

'' 'Where the state courts have considered and
adjudicated the merits of his contentions, and
this court has either reviewed or declined to re-

view the state court's decision, a federal court

will not ordinarily re-examine upon writ of

habeas corpus the questions thus adjudicated.'
"

In Darr v. Biirford, 339 U.S. 200, 215, 94 L.Ed.

767, 773, the Supreme Court pointed out the discre-

tionary power of the District Court to deny a peti-

tion for habeas corpus because the matter had already

been decided by the State Court and certiorari de-

nied. We quote:

"Even after this Court has declined to review

a state judgment denying relief, other federal

courts have power to act on a new application

by the prisoner. On that application, the court

may require a showing of the record and action

on prior applications, and may decline to ex-

amine further into the merits because they have

already been decided against the petitioner. Thus
there is avoided abuse of the writ by repeated

attempts to secure a hearing on frivolous grounds,

and repeated adjudications of the same issues by
courts of coordinate powers."

This rule followed with approval in the cases of

House V. Mayo, 324 U.S. 42, 48, 65 S.Ct. 517, 87 L.Ed.

739, 743; White v. Ragen, 324 U.S. 760, 764-765, 89

L.Ed. 1348, 1352, 65 S.Ct. 978, with but one indicated

limitation, i.e., where the State Court lacks juris-
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diction to review the decision. Since Mooney v. Holo-

han, 294 U.S. 103, 55 S.Ct. 340, 69 L.Ed. 1036, no

one has doubted the power of the California Courts to

act effectively in situations such as attempted to be

presented here.

This circuit has long followed the rule announced

in Ex parte Hawk, supra. In the case of Bird v.

Smith (9th Cir.), 175 Fed. (2d) 260, Chief Judge

Denman said

:

''Here are no exceptional circumstances since,

as stated, the federal issue before the state su-

preme court and the United States Supreme
Court was determined on the same evidence of his

claimed coercion as before the district court.

In this situation the district court was not en-

titled to consider such a repeated application for

the writ."

The Ninth Circuit has followed the rule in the

following cases: Ex parte Adamson, 167 Fed. 2d

996; Gordon v. Scudder, 163 Fed. 2d 518, and Tate

V. People, 187 Fed. 2d 98.

It departed from that holding in the case of Ek-

herg v. McGee, 191 Fed. 2d 625 (decision vacated

by U. S. Supreme Court, 96 L.Ed.Adv.Op. 928). In

the Ekherg case. Chief Judge Denman in an opinion

joined in by Judge Orr abandoned the position taken

by Chief Judge Denman in the Bird case (175 Fed.

2d 260). Judge Healy dissented. The Court justifies

its departure from the rule in the Hawk case by rely-

ing on 28 U.S.C. Sec. 2254.
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The Code Revisers when they proposed this new

section made this note

:

''This new section [28 U.S.C. sec. 2254] is de-

claratory of existing law as affirmed by the Su-

preme Court. (See Ex parte Hawk, 1944, 64 S.Ct.

448, 321 U.S. 114, 88 L.Ed. 572.)"

80th Congress House Report No. 308.

Either Judge Parker and his revisers didn't know

what they were doing or this Court failed to realize

the significance of Section 2254 when it rendered its

decision in the Ekherg case (191 F. 2d 625).

We think that we have demonstrated that at the

present moment there is a conflict between the panels

of judges sitting in this circuit and also an unre-

solved conflict between Chief Judge Denman in the

Bird case (175 Fed. 2d 260) and Chief Judge Den-

man in the Ekherg case (191 Fed. 2d 625).

As far as arithmetic is concerned we have two

judges of this Court following the Ekherg case and

five following the Bird case.

The rule here contended for is followed in the Sec-

ond, Fourth, Fifth, Seventh and Eighth Circuits as

will be discovered from an examination of the fol-

lowing authorities:

Second Circuit:

"But even if state remedies have been ex-

hausted, a federal court will not ordinarily, where

a state court has considered and adjudicated the

merits of a petitioner's contentions, re-examine

upon a writ of habeas corpus the questions then
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remedies which give 'due process of law.'
"

(Citing Ex parte Hatvk, House v. Mayo and other

cases.)

U. S. ex rel. Morrison v. Foster, 175 Fed. 495.

See also:

TJ. S. ex rel. Carr v. Martin (2d Cir.), 172 Fed.

2d 519, 521;

Schectman v. Foster (2d Cir.), 172 Fed. 2d

339, 341;

U. S. ex rel. Steel v. Jackson (2d Cir.), 171

Fed. (2d) 432, 433;

U. S. ex rel. Monsky v. Warden, 163 Fed. 2d

978.

Fourth Circuit:

'^In the Brown case the petition for the writ

was denied without hearing, on the basis of its

procedural history. We think that dismissal in

both cases was clearly right. In view of the ac-

tion of the state Supreme Court upon the iden-

tical questions presented to the court below and
the denial of certiorari by the Supreme Court of

the United States, the cases fall squarely within

the rule that 'a federal court will not ordinarily

reexamine upon writ of habeas corpus the ques-

tions thus adjudicated.'
"

Speller v. Allen, 192 Fed. 2d 477, 478.

See also:

Daniels v. Allen, 192 Fed. 2d 763;

Goodwin v. Smyth, 181 Fed. 2d 498

;
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Haughey v. Smyth, 170 Fed. 2d 68;

Bernard v. Brady, 164 Fed. 2d 881

;

Stonehreaker v. Smyth, 163 Fed. 2d 498.

Fifth Circuit:

''Where a state court has considered and ad-

judicated the merits of a petitioner's contentions,

and this court [United States Supreme Court]

has either reviewed or declined to review the

state court's decision, a federal court will not

ordinarily reexamine upon writ of habeas corpus

the questions thus adjudicated." (Citing House
V. Mayo.)

Bailey v. Stoutamire, 155 Fed. 2d 754.

Seventh Circuit:

"Where the state courts have considered and

adjudicated the merits of his contentions, and
[the Supreme Court of the U. S.] has either re-

viewed or declined to review the state court's de-

cision, a federal court will not ordinarily re-

examine upon writ of habeas corpus the ques-

tion thus adjudicated." (Citing the Hawk case.)

TJ. S. ex rel. Weber v. Bagen, 176 Fed. 2d

576.

See also:

U. S. ex rel. Holderfield v. Bagen, 170 Fed. 2d

189.

Eighth Circuit:

"What did the Supreme Court mean by 'not

ordinarily'? We understand the direction of the
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Supreme Court to be that only in extraordinary

cases will a federal court reexamine upon Habeas
Corpus questions fully and fairly adjudicated on

the merits by the State courts and passed upon
hy the Supreme Court. The rule, as stated, does

not of course preclude a reexamination on Habeas
Corpus of an extraordinary case by any federal

court. And it leaves to those courts the exercise

of some discretionary judgment in determining

in each such case the question of whether that

case is one of such a nature that the scrupulous

protection of constitutional rights justifies or re-

quires a further hearing. See Wade v. Mayo, 334

U.S. 672, 68 S.Ct. 1270."

Mart V. Lainson, 169 Fed. 2d 1016, 1019.

So, in the instant case, as in the case of Mart v,

Lainson, just cited, the district judge exercised his

discretion and denied the writ, saying:

''Petitioner has had his allegations considered

in the highest tribunals both federal and state.

Hence, I have no further jurisdiction in this mat-

ter and the application is denied." (R. 16.)

Nothing appears to warrant the conclusion that

the discretion of the District Court was improperly

exercised in this case.
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CONCLUSION.

The District Court should be affirmed.

Dated, San Francisco, California,

November 26, 1952.

Respectfully submitted,

Edmund G. Brown,
Attorney General of the State of California,

Clarence A. Linn,
Assistant Attorney General of the State of California,

Attorneys for Appellees.

I
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In the District Court of the United States, South-

ern District of California, Central Division

No. 10526-M

LOEWS INCORPORATED, a Corporation,

Plaintiff,

vs.

ERICK WOLFF and VICTORIA WOLF,
Defendants.

COMPLAINT
(FOR RESCISSION)

Loew's Incorporated, the above-named plaintiff,

complains of defendants and each of them as fol-

lows :

First Cause of Action

I.

The within cause is wholly between citizens of

different states in which the matter in controversy,

exclusive of interest and costs, exceeds in value the

sum of $3,000.00.

II.

Plaintiff is a corporation duly organized and

acting under and by virtue of the laws of the State

of Delaware, duly qualified to transact and trans-

acting business in the State of California, and had

and has a principal place of business located within

the Southern District of California. [2*]

"^Page numbering appearing at foot of page of original Certified
Transcript of Record.
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III.

Defendants are and each of them is a resident and

citizen of the State of California.

IV.

On or about March 21, 1949, defendants sold and

assigned to plaintiff a story purportedly written

and created by defendants alone and consisting of

a 41-page manuscript entitled "Case History." In

connection with and as part of said sale, defendants

executed and delivered to plaintiff a written agree-

ment dated March 21, 1949, and entitled "Assign-

ment of All Eights." A true copy of said

Assignment of All Rights is attached hereto,

marked Plaintiff's Exhibit A, and by this reference

is incorporated herein.

V.

In consideration for said sale and assignment,

plaintiff on or about said date paid the sum of $15,-

000.00 to defendants.

VI.

Pursuant to the terms and provisions of said As-

signment of All Rights, defendants agreed, among

other things, to assign, transfer and sell to plaintiff

all rights of every kind whatsoever in and to said

story, including but not limited to the complete,

unconditional and unencumbered title thereto. De-

fendants further agreed therein to execute, acknowl-

edge and deliver or to procure the due execution,

acknowledgment and delivery to plaintiff of any

other instruments which plaintiff, in its sole judg-
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ment and discretion, might deem necessary or ex-

pedient to carry out or effectuate the purposes or

intent of said sale and assignment.

VII,

Under paragraph 4 of said Assignment of All

Rights, defendants represented and warranted,

among other things, that they were the sole authors

and owners of said story and of all of the rights

therein; that there had never been any use of said

story or any part thereof made anj^where with their

consent; that defendants had never done [3] any-

thing by which any of the rights sold or assigned

or purported to be sold or assigned had been in

any way impaired; that said story was original

with them in all respects; and that any use by

plaintiff of said story would not infringe upon the

rights of anyone in any respect.

VIII.

Plaintiff is informed and believes and therefore

alleges that defendants have breached the aforesaid

provisions of said Assignment of All Rights in each

and all of the following respects

:

(a) At no time mentioned herein did defendants

own the complete, unconditional or unencumbered

title to said story; defendants were not the sole

authors or owners of said work; they did not have

the sole or exclusive right to dispose of each or all

of the rights granted or purported to be granted

by said assignment; defendants caused the rights

granted to be impaired ; said story was not original
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with defendants in all respects, and said story and

the use thereof by plaintiff does and would infringe

upon the rights of another individual. Plaintiff is

informed and believes and therefore alleges that the

aforesaid violations by defendants of the provisions

of said Assignment of All Eights resulted from

the fact that said story, ''Case History," was based

upon and was copied in substantial part from a

story entitled ''Swear Not by the Moon" created

and written by defendant Erich Wolff and by one

Elsie Foulstone as collaborators and co-authors, and

from the further fact that said Elsie Foulstone

thereby acquired and still retains a partial owner-

ship interest in and to said story "Case History."

At no time until on or about June 30, 1949, had

plaintiff been informed, nor did it have any knowl-

edge, of any interest, claimed to exist or existing,

of said Elsie Foulstone in and to said story "Case

History."

(b) On or about July 30, 1949, defendants were

duly notified in writing that plaintiff deemed it

necessary and expedient in order [4] to carry out

or effectuate the purpose and intent of said Assign-

ment of all Rights that a quit-claim and release be

procured within a reasonable time by defendants

from said Elsie Foulstone. Although a reasonable

time has elapsed, defendants have failed and neg-

lected to secure said quit-claim or release and as

a result, plaintiff has been unable to proceed with

the production of any motion picture based upon

said story "Case History" or to make any use

whatever of said story, and said story has thereby

been rendered valueless to it.
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IX.

Plaintiff has performed everything on its part

to be performed in connection with said sale and

assignment.

X.

Plaintiff served upon defendant Erich Wolff on

or about September 30, 1949, and upon defendant

Victoria Wolf on or about October 1, 1949, a written

notice that it rescinded said agreement of sale and

assignment of March 21, 1949, and plaintiff offered

to restore to defendants everything of value which

it had received from defendants thereunder, on con-

dition that defendants return to plaintiff said sum

of $15,000.00.

XI.

Defendants have refused and still refuse to pay

to plaintiff said $15,000.00 or any part thereof, and

the whole of said sum is now due, owing and impaid

from defendants to plaintiff.

Second Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and incorporates each

and all of the allegations of said paragraphs herein

by this reference.

II.

Pursuant to the aforesaid provisions of said As-

signment of All Rights, defendants agreed to trans-

fer, assign and sell to plaintiff a marketable and

perfect title (title being used herein with [5] refer-

ence to ownership) to said story '^Case History, '^
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but at no time has said title been either marketable

or perfect in that it has never been free from rea-

sonable doubt or objection, both as to matters of

fact and as to matters of law, all as a result of the

aforesaid collaboration of said Elsie Foulstone and

defendant Erich Wolff and the resulting diverse

claims of ownership in and to said story ''Case

History," as hereinabove alleged.

Third Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and to paragraph II of its

second cause of action and incorporates each and

all of the allegations of said paragraphs herein by

this reference.

II.

By virtue of the failure of defendants to perform

their said promises under said assignment and be-

cause of the aforesaid breaches of warranty by

defendants, the consideration for said sale and as-

signment has failed.

Fourth Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and incorporates each

and all of the provisions of said paragraphs herein

by this reference.

II.

Defendants stated and represented to plaintiff in

connection with said sale and assignment that de-
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fendants owned all of the rights in and to said

story ''Case History," that they were the sole own-

ers and authors thereof, that said story was original

with defendants in all respects, and that no other

person, firm or corporation had any interest what-

ever in or to said story. Plaintiff is informed and

believes and therefore alleges that said representa-

tions were false and known to be false to defend-

ants at the time of the making [6] thereof, in that

said Elsie Foulstone then owned, and still owns, an

interest in and to said story as a result of her liter-

ary contributions thereto.

III.

In addition to making the aforesaid false and

fraudulent representations, defendants fails to re-

veal to plaintiff that said Elsie Foulstone had col-

laborated with defendant Erich Wolff on a story

substantially similar to "Case History" and no

mention whatever was made of said Elsie Foulstone

in any manner by defendants to plaintiff.

IV.

Said representations and said concealment were

made in order to induce plaintiff to enter into said

sale and assignment. Plaintiff entered therein in

reliance on the truth of said representations and

without any knowledge of said Elsie Foulstone 's

participation in the creation and writing of said

story "Case History," and except for its reliance

on the truth of said representations and except for

its lack of knowledge of the said participation of
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said Elsie Foulstone, plaintiff would not have en-

tered into said sale or assignment.

V.

On or about June 30, 1949, plaintiff was first in-

formed that said Elsie Foulstone was asserting a

claim to an interest in said story ''Case History,"

and plaintiff then first learned of said Elsie Foul-

stone's contributions to said story. Thereupon, in

order to protect itself from action against it by said

Elsie Foulstone, plaintiff at once terminated any

use by it of said story "Case History" and said

story has been rendered valueless to it, all as the

direct and proximate result of defendants' said

false and fraudulent representations and conceal-

ment. [7]

Fifth Cause of Action

I.

Plaintiff refers to paragraphs I to XI, inclusive,

of its first cause of action and to paragraph II of

its second cause of action and incorporates each

and all of the provisions of said paragraphs herein

by this reference.

II.

Plaintiff entered into said agreement in the rea-

sonable but mistaken belief that defendants were

the sole owners and authors of said story "Case

History," that no other person, firm or corporation

had contributed to the content of said story, that

no one other than defendants had participated in

the creation or writing of said story, that said story
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was original in all respects with defendants alone,

and that the title to said story was free from rea-

sonable or any defects, doubts or objections. Except

for the foregoing mistakes of fact, plaintiff would

not have entered into said agreement.

III.

Plaintiff is informed and believes and therefore

alleges that at all times mentioned herein defend-

ants knew of such belief on the part of plaintiff,

that defendants knew that plaintiff was mistaken

therein, and that defendants knew the nature of the

true facts as hereinafter alleged, but defendants did

nothing to rectify said mistake and defendants per-

mitted plaintiff to enter into said sale and assign-

ment under the aforesaid mistaken belief.

lY.

Plaintiff first learned of its mistake on or about

June 30, 1949. At that time a written notice was

received by it from said Elsie Foulstone wherein

she contended that she had made substantial con-

tributions to said story ^'Case History" and that

she was a co-author thereof. Plaintiff is informed

and believes and therefore alleges that the conten-

tions of said Elsie Foulstone are true and correct.

As a result of its said mistake, plaintiff has been [8]

required to cease all use of said story ''Case His-

tory" and said story has been rendered valueless

to it.
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Sixth Cause of Action

I.

Plaintiff refers to paragraphs I to IX, inclusive,

of its first cause of action and to paragraph II of

its second cause of action and incorporates each

and all of the provisions of said paragraphs herein

by this reference.

II.

Pursuant to the terms of said Assignment of All

Rights defendants guaranteed, warranted and

agreed to indemnify, make good and hold harmless

plaintiff from any and all loss, damage, costs,

charges, legal fees and other expenses incurred by

reason of any breach by defendants of the provi-

sions of said assignment and by reason of anything

which might prejudice plaintiff's receiving the full

benefit of the rights granted and purported to be

granted under said assignment.

III.

Plaintiff has retained the firm of Loeb and Loeb

as its attorneys herein; plaintiff has incurred and

will incur expenses, costs and attorney's fees in

connection with the within litigation. Plaintiff

alleges that it should be indemnified and reimbursed

therefor, including attorney's fees in an amount the

court may deem reasonable as a result of the afore-

said breaches by defendants of the provisions of

said sale and assignment.

lY.

As a further direct and proximate result of said

breaches by defendants, said story ''Case History"
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has been rendered valueless to plaintiff and plaintiff

has thereby been damaged in the amount of $15,-

000.00, no part of which sum has been paid and the

whole whereof is now due and owing. [9]

Seventh Cause of Action

I.

Plaintiff refers to paragraphs I to IX, inclusive,

of its first cause of action, to paragraphs II to V,

inclusive, of its fourth cause of action, and to para-

graphs II to III of its sixth cause of action and

incorporates each and all of the provisions of said

paragraphs herein by this reference.

II.

As the direct and proximate result of said fraud

and deceit of defendants, plaintiff has been damaged

in the sum of $15,000.00, no part of which sum has

been paid and the whole whereof is now due and

owing.

Wherefore, plaintiff prays judgment as follows:

1. That said sale and assignment be adjudged

rescinded

;

2. That plaintiff recover the sum of $15,000.00

paid by it to defendants on condition that plaintiff

restore to defendants everything of value received

by it in connection with said sale and assignment;

3. That if for any reason rescission is not de-

creed herein, plaintiff recover $15,000.00 as dam-

ages, its expenses herein, and a reasonable

attorneys' fee;
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4. That plaintiff recover its costs incurred

herein; and

5. That such other and further relief be granted

as the court may deem proper.

LOEB AND LOEB,

ALLEN E. SUSMAN.

By /s/ ALLEN E. SUSMAN,
Attorneys for Plaintiff. [10]

EXHIBIT A

[Exhibit A to the Complaint appears elsewhere

in the record as Plaintiff's Exhibit No. 2 in evi-

dence.]

[Endorsed]: Filed November 2, 1949.

[Title of District Court and Cause.]

ANSWER OF ERICH WOLFF
AND VICTORIA WOLF

Come now the defendant, Erich Wolff, and the

defendant, Victoria Wolff, sued herein as Victoria

Wolf, and answer the Complaint as follows

:

I.

Answering paragraph I, defendants deny that the

cause is wholly between citizens of different states;

defendants allege that heretofore, on or about Sep-

tember 15, 1949, Elsie M. Foulstone, who is the

same person referred to in this Complaint as Elsie

Foulstone, commenced a proceeding in the Superior
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Court of the State of California in and for the

County of Los Angeles, against the persons named
as defendants in the above action, and against a

defendant designated as ^'Metro-Goldwyn-Mayer

Pictures, a corporation," which action is numbered

564972 in the records and files of the said Superior

Court. Defendants are informed and believe, and so

allege, that the corporation named "Metro- [15]

Goldwyn-Mayer Pictures," in the said action in

the State Court is, and was intended to be, the same

corporation as the plaintiff in the instant action.

The complaint of the said Elsie M. Foulstone is

designated a complaint for declaratory relief, ac-

counting and damages. By the said complaint Elsie

M. Foulstone contends that she is one of the authors

of a story entitled "Swear Not by the Moon" and

that the story "Case History" was copied from the

story "Swear Not by the Moon"; and by the said

complaint Elsie M. Foulstone further contends that

she has demanded an accounting from all of the

persons named as defendants in the said action

in the State Court of the profits derived from

the sale of the story copied from "Swear Not by

the Moon"; that the said persons named as defend-

ants claim an interest in the said story adversely

to the claim of the said Elsie M, Foulstone; and

that the said persons so named as defendants deny

that Elsie M. Foulstone has any right, title or

interest in the said story copied from "Swear

Not by the Moon." By her said complaint, the said

Elsie M. Foulstone prays she may have judgment

against the persons so named as defendants adjudg-

ing that she and Erich Wolff are owners as tenants
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in common of '^ Swear Not by the Moon" which

was retitled ''Case History"; that Victoria Wolf

be adjudged not to have any rights in the said

story; that defendant Metro-Goldwyn-Mayer be

ordered to acknowledge Elsie M. Foulstone as co-

author and tenant in common of the said story;

that an accounting be had of all of the monies re-

ceived by Erich Wolff and Victoria Wolf from the

said story, and that Elsie M. Foulstone be paid the

amount justly found due to her.

Further answering Paragraph I defendants al-

lege that the action in the said Superior Court

relates to the same matter and arises out of the

same transaction as the cause presented in the

Complaint, and further that no just or complete

determination of the said controversy may be had

except in a single cause in which [16] plaintiff,

defendants, and Elsie M. Foulstone shall be parties.

II.

Answering paragraphs VI and VII of the first

cause of action defendants deny they agreed with

plaintiff that defendants or either of them would

do an5H:hing other than as stated in the Assignment

of All Rights, which is Exhibit A attached to the

Complaint. (The said paper is in this Answer some-

times referred to as the Assignment.) Defendants

deny each and every allegation of the said para-

graphs VI and VII which is inconsistent with the

agreements, representations and warranties stated

in the said Assignment.
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III.

Answering paragraph VIII defendants do not

have information or belief sufficient to enable them

to answer, and on that ground deny that the plain-

tiff did not until June 30, 1949, have any knowledge

of the claim of interest asserted by Elsie Foulstone

;

further answering defendants deny the remaining

allegations of the said paragraph VIII, except that

defendants admit that on July 30, 1949, plaintiff

served a notice on defendants stating, in part, as

follows

:

"Accordingly, Loew's has determined that it

is necessary and expedient in order to carry

out or effectuate the purpose and intent of the

assignment that Dr. Wolff and Miss Wolf pro-

cure the due execution, acknowledgment and

delivery to Loew's of a quit-claim and release

from Miss Elsie Foulstone which will have the

effect of quit-claiming to Loew's any and all

rights in and to the work in question which

Miss Foulstone may claim to have and which

will release Loew's of and from any and all

liability to her on account of any use of that

work which Loew's may make. [17] In the

event such a quit-claim and release is not forth-

coming within a reasonable time, Loew's Incor-

porated will have no alternative but to rescind

% the agreement between it and Dr. Wolff and

Miss Wolf and demand a return of the con-

sideration and all things of value paid by it to

them."
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Defendants further admit they have not secured

a quitclaim or release from Elsie Foulstone. Further

answering said paragraph VIII defendants allege

that the story, "Case History," was a work wholly

original with them and was not copied from or based

on "Swear Not by the Moon," that Elsie Foulstone

did not write or participate in writing "Case His-

tory," and that Elsie Foulstone does not have and

never had any ownership interest whatever either

in "Case History" or in "Swear Not by the Moon."

Defendants further allege that the demands made

by plaintiff for quitclaims and releases were unrea-

sonable and that the exercise by the plaintiff of its

discretion in making such demands was arbitrary,

capricious, and unwarranted.

IV.

Answering paragraph X the defendants admit the

allegations thereof, but further allege that the said

notice served on the defendants stated that the pur-

ported rescission of the said contract was based

upon the following alleged grounds

:

"1) The consent of the undersigned to said

contract was obtained through fraud exercised

by or with the connivance of each of you.

"2) The consent of the undersigned to said

contract was given by mistake.

"3) Through the fault of each of you, the

consideration for said sale and assignment has

failed in material and substantial respects.

"4) Each of you has breached the warran-

ties contained [18] in said contract."
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None of the foregoing alleged grounds of rescis-

sion was true in fact or warranted in law.

V.

Answering paragraph XI defendants deny that

any sum whatever is due or owing from them to the

plaintiff.

Defendants Answer the Second Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action, the de-

fendants incorporate the answers made by them to

such paragraphs.

II.

Answering paragraph II defendants deny the

allegations thereof, except that they admit they exe-

cuted the Assignment.

Defendants Answer the Third Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action and

paragraph II of the second cause of action, defend-

ants incorporate the answers made by them to such

paragraphs.

II.

Answering paragraph II defendants deny the al-

legations thereof.



20 Loew's Incorporated vs.

Defendants Answer the Fourtli Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action, defend-

ants incorporate their answers to such [19] para-

graphs.

II.

Answering paragraph II defendants deny the al-

legations thereof, but admit that they, through

their agent, represented to plaintiff that they were

the sole owners and authors of the story, ''Case

History," that the story was not copied from any

other story, and that it was wholly original with

the defendants ; the defendants allege that each and

every such representation was true.

III.

Answering paragraph III the defendants deny

that Elsie Foulstone collaborated with either of the

defendants and deny that Elsie Foulstone, in any

capacity whatever, participated with either of the

defendants in writing any story similar to "Case

History." Further answering paragraph III de-

fendants allege that they did not conceal from the

plaintiff any fact material to the transaction by

which the plaintiff acquired the ownership of ''Case

History.
'

'

IV.

Answering paragraph IV defendants deny the

allegations thereof except that they admit that they

made the representations alleged in paragraph II

of this answer to the fourth cause of action.
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V.

Answering paragraph V defendants do not have

information or belief sufficient to enable them to

answer and on that ground deny that plaintiff was

first informed on June 30, 1949, of the claim by

Elsie Foulstone to an interest in the story ''Case

History.
'

' Defendants further deny that Elsie Foul-

stone made any contribution whatever to the said

story, and deny that the plaintiff learned of any

contribution. Further answering paragraph V, de-

fendants deny the allegations thereof not herein

otherwise answered. [20]

Defendants Answer the Fifth Cause of Action as

Follows

:

I.

Answering paragraph I, which incorporates para-

graphs I to XI of the first cause of action and

paragraph II of the second cause of action, defend-

ants incorporate their answers to such paragraphs.

II.

Answering paragraph II defendants deny the

allegations thereof; and further allege that at the

time of the sale defendants were the sole owners of

the story ''Case History," and further allege that

they are the sole authors of the said story, that no

other person had contributed to the content of the

story, that no one other than defendants has par-

ticipated in any way in creating or writing the

story, that the story is wholly original with the

defendants alone, and that at the time of the sale
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to plaintiff the title to said story was free from

reasonable or any defects, doubts or objections.

III.

Answering paragraph III defendants deny the

allegations thereof; and defendants further allege

that plaintiff entertained no mistaken belief con-

cerning any fact material to its determination to

acquire the said story from the defendants.

IV.

Answering paragraph IV defendants deny the

allegations thereof except that plaintiffs admit that

on or about June 30, 1949, Elsie Foulstone sent a

writing to plaintiff stating that she claimed an in-

terest either in the said story or in the proceeds

of the sale. Further answering said paragraph IV
defendants aUege that the said claim by Elsie Foul-

stone was wholly unfounded and that reasonable

inquiry would have shown that the claim was with-

out color of right. [21]

The Defendants Answer the Sixth Cause of Action

as Follows

;

I.

Answering paragraph I which incorporates para-

graphs I to XI of the first cause of action, and

paragraph II of the second cause of action, the

defendants incorporate their answer to such para-

graphs.

II.

Answering paragraph II defendants deny the alle-

gations thereof except that they admit they executed

the Assignment.
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III.

Answering paragraph III defendants do not have

information or belief sufficient to enable them to

answer and on that ground deny that plaintiff has

retained attorneys and that plaintiff has incurred

or will incur expenses, costs or attorneys' fees. Fur-

ther answering defendants deny the remaining alle-

gations of the said paragraph III.

IV.

Answering paragraph IV defendants deny the

allegations thereof, except that they admit that they

have not paid any money on account of any claim

alleged in the Complaint.

Defendants Answer the Seventh Cause of Action as

Follows

:

I.

Answering paragraph I which incorporates the

allegations of paragraphs I to IX of the first cause

of action, paragraphs II to V of the fourth cause

of action and paragraphs II and III of the sixth

cause of action, the defendants incorporate their

answers to such paragraphs.

II.

Answering paragraph II defendants deny the

allegations thereof. [22]

Wherefore defendants pray that plaintiff take

nothing by its Complaint, that judgment be entered

in favor of the defendants and each of them, that
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defendants have their costs incurred herein and

such other and further relief as may seem just.

/s/ MORRIS E. COHN,
Attorney for Defendants.

Duly verified.

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 5, 1949. [23]

[Title of District Court and Cause.]

AMENDED AND SUPPLEMENTAL ANSWER
OF DEFENDANT VICTORIA WOLFF

Now comes the defendant Victoria Wolff (sued

herein and formerly known as Victoria Wolf) and

files her amended and supplemental answer to the

complaint on file herein as follows:

Answer to First Cause of Action

I.

This defendant admits the allegations contained

in paragraphs numbered I, II, III, IV and V of

said first cause of action.

II.

Answering paragraphs numbered VI and VII of

said first cause of action this defendant denies that

she agreed with plaintiff to do any act or thing

other than or in addition to that stated in the ''As-

signment of All Rights," which is Exhibit "A"
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attached to the complaint, and the execution of

which is admitted by this defendant. This defendant

denies each and every allegation of said [25] para-

graphs nimibered VI and VII which is inconsistent

with the agreements, representations and warran-

ties set forth in said assignment of all rights.

III.

This defendant denies generally and specially

each and every allegation alleged, contained and

set forth in paragraph numbered VIII of said first

cause of action excepting only this defendant ad-

mits that on or about August 1, 1949, this defendant

and her co-defendant, Erich Wolff, were requested

to procure the execution and delivery to plaintiff

of a quitclaim and release from one Elsie M. Foul-

stone in and to said story and literary property

entitled ''Case History" and stating that unless the

same was procured and forthcoming within a rea-

sonable time that the plaintiff would have no alter-

native but to rescind the agreement dated March

21, 1949, by which plaintiff purchased "Case His-

tory" from this defendant and her said co-defend-

ant. This defendant is informed and believes and

thereupon alleges that plaintiff had for more than

thirty days prior to the sending of said letter dated

July 30, 1949, been fully informed of and concern-

ing the claims of said Elsie M. Foulstone as co-

author of "Case History" but in this connection

this defendant alleges that said story entitled "Case

History" was a work wholly original with this de-

fendant and her co-defendant Erich Wolff; that
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said Elsie Foulstone was not a co-author of and

did not write or participate in the writing of said

story entitled "Case History" and that said Elsie

Foulstone did not have and has never had any own-

ership or other right, title or interest therein or

thereto. This defendant admits that she and her

co-defendant, Erich Wolff, did not secure a quit-

claim or release from said Elsie Foulstone although

this defendant and her co-defendant, Erich Wolff,

secured a final judgment against said Elsie [26]

M. Foulstone in the Superior Court of the State of

California, in and for the County of Los Angeles

in that certain action entitled Elsie M. Foulstone,

plaintiff, vs. Dr. Erich Wolff, et al., defendants,

which judgment is attached hereto marked Exhibit

"A" and by this reference incorporated herein the

same as if fully set forth at length herein and which

judgment is particularly referred to in this defend-

ant's first separate affirmative defense. This defend-

ant alleges that the demands made by the plaintiff

for a quitclaim and release from said Elsie M. Foul-

stone, was unreasonable, arbitrary, capricious and

unwarranted and known by the plaintiff to be un-

necessary for the reason that if said Elsie M. Foul-

stone could properly make any claim at all it would

be solely for an accounting against Erich Wolff and

not against the plaintiff herein ; that said judgment

of the Superior Court which is now final and in

full force and effect conclusively establishes the sole

authorship and ownership of said story "Case His-

tory" by this defendant and her co-defendant, Erich

Wolff, upon the date of sale and assignment by
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them to the plaintiff herein and specifically adjudi-

cates and declares that said Elsie M. Foulstone has

not now and has never had any right, title or in-

terest in or to or valid or legal claim upon said

literary property entitled "Case History" and

therefore restrains and enjoins said Elsie M. Foul-

stone from claiming or asserting any right, title or

interest in or to said story entitled "Case History"

or any part or portion thereof as against the de-

fendants, Erich Wolff and Victoria Wolff, and each

and all of their licensees, assignees or any persons

holding under them and particularly including

Loew's Incorporated, the plaintiff herein.

IV.

This defendant admits that on or about October

1, 1949, and more than four months after the plain-

tiff herein had full notice, knowledge and informa-

tion of and concerning the existence of the claims

of said Elsie M. Foulstone that plaintiff served

upon this [27] defendant a purported notice of

rescission of said agreement of sale and assignment

dated March 21, 1949, said purported notice of re-

scission being based upon the alleged grounds of

fraud, mistake, failure of consideration and breach

of warranty but none of said alleged grounds was

true in fact or warranted in law and in this connec-

tion this defendant specifically alleges that plaintiff

failed to rescind or attempt to rescind promptly

upon discovering the facts, if any, which might or

could have justified rescission and this defendant

specifically alleges that plaintiff failed to rescind
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or attempt to rescind said agreement of sale for

more than four months after full knowledge of all

facts, if any, entitling said plaintiff to rescind said

agreement, during the whole of which period of

time said plaintiff was aware of any right to rescind

which it might have or claim against this defendant

or said Erich Wolff and by reason of the premises

the plaintiff has waived and is estopped to assert

any right to rescind said agreement of sale and

purchase aforesaid and is furthermore debarred by

the provisions of Section 1691, Sub. 1 of the Civil

Code of the State of California, from asserting or

maintaining that said purported rescission is timely,

valid or enforceable under the laws of the State of

California, in which State said transaction occurred

and said contract and assignment sought to be re-

scinded were made and executed.

V.

This defendant admits she and her co-defendant,

Erich Wolff, have refused to pay the plaintiff $15,-

000 or any part or portion thereof but except as

hereinsofar admitted, denies each and every allega-

tion contained therein and specifically denies that

the sum of $15,000 or any part or portion thereof

is due or owing from this defendant to [28] plain-

tiff.

Answer to Second Cause of Action

I.

Answering Paragraph I of plaintiff's second

cause of action this defendant hereby adopts and

by this reference incorporates each and every alle-
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gation, admission and denial contained in this de-

fendant's answer to Paragraphs numbered I to XI,

inclusive, of plaintiff's first cause of action the same

as if fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraph numbered II of said second cause of

action excepting only this defendant admits the

execution of the assignment of all rights marked

Exhibit "A" attached to the plaintiff's complaint.

Answer to Third Cause of Action

I.

Answering paragraph I of plaintiff's third cause

of action this defendant hereby adopts and by this

reference incorporates each and every allegation,

admission and denial contained in this defendant's

answer to paragraphs numbered I to XI, inclusive,

of plaintiff's first cause of action the same as if

fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraph numbered II of said third cause of ac-

tion.

Answer to Fourth Cause of Action

I.

Answering paragraph I of plaintiff's fourth

cause of action this defendant hereby adopts and by



30 Loew's Incorporated vs.

this reference incorporates [29] each and every alle-

gation, admission and denial contained in this de-

fendant's answer to paragraphs numbered I to XI,

inclusive, of plaintiff's first cause of action the same

as if fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraphs numbered II, III, IV and V of said

fourth cause of action excepting only this defendant

admits that through her agent and in and by the

assignment of all rights referred to in plaintiff's

complaint, it was stated and represented to plaintiff

that defendant and her co-defendant, Erich Wolff,

owned all rights in and to said story entitled ''Case

History" and that they were the sole owners and

authors thereof and that said story was original

with defendants in all respects and had not been

copied from any other story and that no other per-

son, firm or corporation had any interest in or to

said story and this defendant alleges that each and

every such statement and representation was wholly

true and that the judgment of the Superior Court

of the State of California, in and for the County

of Los Angeles in the action entitled Elsie M. Foul-

stone, plaintiff, vs. Dr. Erich Wolff, et al., number

564972, conclusively establishes the truth of such

statements and representations and is res adjudicata

so far as any claim to the contrary hertofore made

or which may hereafter be made by said Elsie M.

Foulstone. This defendant furthermore alleges that
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neither she nor her agent nor her co-defendant,

Erich Wolff, concealed from or failed to reveal to

the plaintiff herein any fact material to the trans-

action and agreement of sale and purchase by which

plaintiff acquired the assignment of all rights in and

to said literary composition entitled ''Case His-

tory." [30]

Answer to Fifth Cause of Action

I.

Answering Paragraph numbered I of said Fifth

cause of action, this defendant hereby adopts and

by this reference incorporates each and every alle-

gation, admission and denial contained in this de-

fendant's answ^er to paragraphs numbered I to XI,

inclusive, of plaintiff's first cause of action the same

as if fully set forth at length herein.

II.

Defendant denies generally and specially each and

every allegation alleged and contained in para-

graphs numbered II, III and IV of said fifth cause

of action excepting only insofar as said allegations

have been admitted in paragraph numbered I

hereof. In this connection this defendant specifically

alleges that plaintiff entertained no mistaken belief

whatsoever in connection with any fact relating to

the transaction in question and this defendant spe-

cifically alleges that at the time of the sale and

transaction in question that defendants' ownership

of said story and their title thereto was free from
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any and all reasonable defect, doubt or objection

and that any reasonable inquiry and investigation

by plaintiff herein would have determined that the

claim of said Elsie M. Foulstone was without right

or colorable right whatsoever and that whatever

claim said Elsie M. Foulstone might have, if any,

could be solely asserted against the defendant, Erich

Wolff, and not against the plaintiff herein.

Answer to Sixth Cause of Action

I.

Answering paragraphs I and II of plaintiff's

sixth cause of action this defendant hereby adopts

and by this reference incorporates each and every

allegation, admission and denial contained in this

defendant's answer to paragraphs numbered I to

XI, inclusive, [31] of plainti:ff 's first cause of action

the same as if fully set forth at length herein.

II.

This defendant has no information sufficient to

answer the allegations contained in paragraph num-

bered III of said sixth cause of action with respect

to the alleged fact that plaintiff has incurred and

will incur expenses, costs and attorneys fees and

basing her denial on this ground denies each and

every allegation alleged and contained therein. This

defendant denies each and all of the remaining alle-

gations of said paragraph numbered III and spe-

cifically denies any breach of warranty contained

in said assignment of all rights.
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III.

Answering paragraph numbered IV, this defend-

ant denies generally and specially each and every

allegation alleged and contained therein and spe-

cifically denies that the sum of $15,000.00 or any

part or portion thereof is due or owing from this

defendant to plaintiff.

Answer to Seventh Cause of Action

I.

Answering paragraph numbered I of plaintiff's

seventh cause of action this defendant hereby adopts

and by this reference incorporates each and every

allegation, admission and denial contained in her

answer to paragraphs numbered I to IX, inclusive,

of plaintiff's first cause of action; her answer to

paragraphs numbered II and V of plaintiff's second

cause of action and paragraphs numbered II and

III of plaintiff's sixth cause of action the same as

if fully set forth at length herein.

II.

This defendant denies generally and specially

each and every allegation alleged and contained in

paragraph numbered II of [32] said seventh cause

of action and specifically denies that the sum of

$15,000.00 or any part or portion thereof is due or

owing from this defendant to plaintiff.
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And for a First Separate Affirmative Defense to

Plaintiff's Complaint and Each of the Seven

Causes of Action Alleged Therein This Defend-

ant Alleges as Follows:

I.

That on or about the 28th day of February, 1950,

in that certain action numbered 564972 then pending

in the Superior Court of the State of California, in

and for the County of Los Angeles, entitled Elsie

M. Foulstone, plaintiff, vs. Dr. Erich Wolff, et al.,

defendants, a final judgment was duly made and

entered in favor of the defendants therein and

herein. Dr. Erich Wolff and Victoria Wolff, declar-

ing and adjudicating that the defendants therein

and herein, Erich Wolff and Victoria Wolff, were

the sole authors and owners of that certain literary

property entitled ^'Case History" theretofore sold

and assigned by said defendants to Loew's Incor-

porated, the plaintiff herein; that prior to the sale

and assignment of said literary property to Loew's

Incorporated, that neither of said defendants, Erich

Wolff or Victoria Wolff, had done any act or made

any omissions to impair their rights in and to said

literary property or their legal and marketable title

thereto ; that said judgment furthermore finally de-

clared and adjudged that at the time said defend-

ants therein and herein, Erich Wolff and Victoria

Wolff, sold and assigned said literary composition

to Loew's Incorporated that the marketable title to

said literary property was free from all reasonable

doubt or objection as to the validity thereof or the
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rights of said defendants therein and was free from

all reasonable doubt or objection as to the rights

of said defendants to make the [33] said assignment

sought to be rescinded herein; that said judgment

furthermore finally declared and adjudged that the

plaintiff, Elsie M. Foulstone, did not have and had

never had any right or title or interest in or to said

literary property entitled ''Case History" nor any

valid or legal claim thereon or thereto and said

judgment furthermore finally declared and ad-

judged that said Elsie M. Foulstone was not and

is not the author, owner, co-author or co-owner of

said literary property or any part or portion thereof

and said judgment furthermore forever restrained

and enjoined said Elsie M. Foulstone from claiming

or asserting any right, title or interest in and to

said literary composition or any part or portion

thereof as against the defendants therein or herein,

Erich WolfE and Victoria Wolff, and each and all

of their licensees, assignees and persons holding

under them and specifically including the plaintiff

herein, Loew's Incorporated. That written findings

of fact and conclusions of law were duly and ex-

pressly waived in open court by each of the parties

to said action in said Superior Court and said

judgment is final and in full force and effect and

is not appealable by virtue of the waiver of findings

and conclusions hereinabove referred to and a copy

of said judgment is attached hereto marked Exhibit

*'A" and by this reference incorporated herein the

same as if fully set forth at length herein.
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II.

That by reason of the premises said judgment is

res adjudicata as to any and all claims which have

heretofore been made or which can hereafter be

asserted by said Elsie M. Foulstone as against each

and all of the parties to the above-entitled action

and said judgment conclusively establishes the fact

that said Elsie M. Foulstone did not have and has

never had any ownership or other right, title or

interest in or to said property "Case History" and

said judgment furthermore conclusively establishes

the fact that Erich Wolff and Victoria Wolff, the

defendants therein [34] and herein, did not exercise

any fraudulent representation or concealment upon

the plaintiff herein, Loew's Incorporated, and did

not secure the consent of the plaintiff herein

through fraud, concealment or mistake and did not

breach any warranty contained in the assignment

of rights attached to the complaint and that the

consideration for said sale and assignment to the

plaintiff herein has not failed in any material or

substantial respect through the fraud of either of

the defendants herein or at all.

III.

That by reason of the premises plaintiff herein

is estopped to assert as against this defendant

herein any claim sued upon, alleged or contained in

the complaint or any cause of action alleged therein

as against this defendant.
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And for a Second Separate Affirmative Defense to

Plaintiff's Complaint and Each of the Seven

Causes of Action Alleged Therein This De-

fendant Alleges as Follows:

I.

That for more than four months prior to October

1, 1949, the date of purported rescission by plain-

tiff herein, said plaintiff had full notice, knowledge

and information of and concerning the existence of

the purported claims of said Elsie M. Foulstone, but

notwithstanding such notice, knowledge and infor-

mation plaintiff nevertheless failed to rescind or

attempt to rescind the purchase agreement dated

March 21, 1949, during the whole of which period

of time said plaintiff was aware of its claimed right

to rescind and by reason of the premises and of its

failure to rescind promptly upon its discovery of

the claims of said Elsie M. Foulstone, the plaintiff

has waived and is estopped to assert any right to

rescind said agreement of sale and purchase or any

other right asserted or [35] set forth in plaintiff's

complaint on file herein.

II.

That by reason of plaintiff's failure, neglect and

refusal to rescind or attempt to rescind said pur-

chase agreement dated March 21, 1949, at any time

prior to October 1, 1949, this defendant has been

irreparably injured and prejudiced in that said

literary property *'Case History" was during the

whole of said seven-month period withdrawn from

the market and this defendant was deprived of
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other opportunities of selling the same and during

the whole of said period the plaintiff herein con-

tinuously derived the benefit of sole and exclusive

ownership of said literary property and with the

right to produce the same in motion pictures.

III.

That notwithstanding notice and knowledge of the

claims of Elsie M. Foulstone as aforesaid for more

than four months prior to October 1, 1949, plaintiff

Loew's Incorporated continuously from and after

the date said plaintiff learned of the existence of

said claims, affirmed the purchase contract with the

defendants herein by employment of writers and

directors to adapt and prepare a motion picture

treatment and screen play of said literary property

entitled "Case History" and by assigning employees

to prepare for production of the same in motion

pictures and plaintiff made no attempt to disaffirm

said purchase contract dated March 21, 1949, at any

time prior to the 1st day of October, 1949.

IV.

That by reason of the premises plaintiff is de-

barred and precluded by the provisions of Section

1691, Sub. 1 of the Civil Code of the State of CaU-

fornia, from asserting or maintaining that said pur-

ported rescission is timely, valid or enforceable

under the laws of the State of California, in which

State said transaction occurred and said contract

and assignment sought to be rescinded were made

and executed by all of the parties thereto. [36]
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Wherefore, this defendant prays that plaintiff

take nothing by reason of its complaint and that she

have judgment for her costs of suit incurred herein

together with such other and further relief as the

Court may deem just and proper.

/s/ HAROLD A. FENDLER,
Attorney for Defendant,

Victoria Wolff. [37]

EXHIBIT A

In the Superior Court of the State of California

in and for the County of Los Angeles

No. 564972

ELSIE M. FOULSTONE,
Plaintiff,

vs.

DR. ERIC WOLFF, METRO-GOLDWYN-
MAYER PICTURES, a Corporation; VIC-

TORIA WOLF, DOE I to DOE V, Inclusive,

Defendants.

JUDGMENT

The above-entitled action having duly and regu-

larly come on for trial without a jury in Depart-

ment 9 of the above-entitled Court, Honorable

Walter R. Evans, Judge, Presiding, the plaintiff,

Elsie M. Foulstone, appearing by her attorney, J.

George Bragin, the defendant. Dr. Erich Wolff,

appearing by his attorney, Morris E. Cohn, and

the defendant, Victoria Wolff, formerly known and
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sued herein as Victoria Wolf, appearing by her

attorney, Harold A. Fendler, the plaintiff having

failed to offer any evidence whatever, and evidence

having been introduced by the defendants in sup-

port of their allegations contained in their respec-

tive answers and in support of the respective

prayers for affirmative relief contained therein,

and the matter having been duly submitted to the

Court for its determination, and findings of fact

and conclusions of law in wiiting having been duly

and [38] expressly waived in open court by each

and all of the above-named parties through their

respective counsel,

Now, Therefore, after due consideration and Good

Cause Appearing Therefor, It Is Ordered, Ad-

judged and Decreed that defendants, Erich Wolff

and Victoria Wolff, formerly known and sued

herein as Victoria Wolf, be and they are hereby

declared and adjudged to be the sole authors of that

certain literary property entitled "Case History"

heretofore sold and assigned by said defendants to

Loew's Inc., a corporation, on or about the 30th day

of March, 1949, upon which date said defendants

sold and assigned said literary property and all

rights therein to said Loew's Inc. In this connec-

tion, however, this Court makes no adjudication or

declaration of rights with respect to that certain

action now pending in the United States District

Court, Southern District of California, Central Di-

vision, No. 10526-M, wherein Loew's Inc., a corpora-

tion, is plaintiff and Erich Wolff and Victoria
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Wolff are defendants, in which action rescission of

said assignment and sale is prayed for by said

Loew's Inc.

It Is Further Ordered, Adjudged and Decreed

that said story and literary composition entitled

*'Case History*' was original with said defendants,

Erich Wolff and Victoria Wolff, who were the sole

authors and owners thereof; and prior to the sale

and assignment of said literary property to Loew's

Inc., hereinbefore referred to, neither of said de-

fendants, Erich Wolff or Victoria Wolff, had done

any act or made any omission to impair their rights

therein and their legal and marketable title thereto

;

and at the time said defendants sold and assigned

said literary composition to Loew's Inc., as afore-

said, the marketable title to said literary property

was free from -all reasonable doubt or objection as

to the validity thereof or the rights of said defend-

ants to make the sale and assignment hereinbefore

referred to herein, and said story and literary com-

position entitled "Case History," [38-A] consisting

of forty-three typewritten pages, has been received

in evidence as Exhibit A herein.

It Is Further Ordered, Adjudged and Decreed

that the plaintiff, Elsie M. Foulstone, has not now

and has never had any right, title or interest in or

to, or valid or legal claim upon said literary prop-

erty entitled "Case History" and said plaintiff,

Elsie M. Foulstone, was not and is not the author

or owner, or co-author or co-owner of said literary

property or of any part or portion thereof.

It Is Futher Ordered, Adjudged and Decreed that
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the plaintiff, Elsie M. Foulstone, be and she is

hereby forever restrained and enjoined from claim-

ing or asserting any right, title or interest in or to

said literary composition entitled ''Case History,''

or any part or portion thereof, as against the de-

fendants, Erich Wolff and Victoria Wolff, and each

and all of their licensees, assignees and persons

holding under them, specifically including defend-

ants' said assignee, Loew's Inc., a corporation.

It Is Further Ordered, Adjudged and Decreed

that the plaintiff, Elsie M. Foulstone, take nothing

by reason of her action and that defendants, Erich

Wolff and Victoria Wolff, have judgment against

Elsie M. Foulstone for said defendants' costs of

suit incurred herein in the sum of

Dollars ($ ), and

The Clerk Is Hereby Ordered and Directed to

enter this judgment forthwith herein.

Done in Open Court this 28th day of Feb., 1950.

WALTER R. EVANS,
Judge.

Duly verified.

Affidavit of Service by Mail attached.

[Endorsed] : Filed March 27, 1950. [39]
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[Title of District Court and Cause.]

AMENDMENT AND SUPPLEMENT
TO ANSWER OF ERICH WOLFF

Now comes the defendant, Erich Wolff, and, as an

Amendment and Supplement to his Answer on file

herein, and not in supersedence thereof, alleges

:

As a Further Answer to the Complaint and to Each

Alleged Cause of Action Therein, Defendant

Alleges

:

I.

Since the commencement of this action, to wit, on

the 28th day of February, 1950, the suit in the Su-

perior Court of the State of California, more par-

ticularly described in paragraph I of the Answer

heretofore filed, was brought to trial ; thereafter the

said Superior Court made, and on the 1st day of

March, 1950, entered its judgment in the said cause

in favor of Erich Wolff and Victoria Wolff and

against the said Elsie M. Foulstone. A copy of the

said judgment is attached hereto as Exhibit A of

this Amendment [41] and Supplement to the An-

swer of Erich Wolff, and the said judgment is in-

corporated herein.

II.

Plaintiff Loew's Incorporated was designated as

a party defendant in the said cause in the Superior

Court under the name Metro-Goldwyn-Mayer Pic-

tures, a corporation; plaintiff Loew's Incorporated

at all times, commencing September 15, 1949, knew

of the pendency of the said action and knew that it
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was named a party defendant therein. In January,

1950, prior to trial of the said action and before the

entry of the said judgment, defendants Erich Wolff

and Victoria Wolff requested said plaintiff Loew's

Incorporated to appear in the said action, and thus

to have the rights of all of the parties determined

in a single trial. Plaintiff Loew's Incorporated re-

fused so to appear and did not at any time appear

in the said action. Defendants Erich Wolff and

Victoria Wolff did thereupon defend the said action

at their own expense.

III.

The said judgment. Exhibit A, is binding in all

its respects against the plaintiff Loew's Incor-

porated; and the plaintiff Loew's Incorporated is

now estopped to assert any fact or conclusion of

law which is at variance with the determinations

made by the said Superior Court in the said action.

For a Further Defense to the Complaint and to

Each Alleged Cause of Action, Defendant Al-

leges :

L
Defendant is informed and believes that plaintiff

Loew's Incorporated learned in June, 1949, that

Elsie M. Foulstone claimed a proprietary interest

in the story titled, "Case History" (here called the

Work). Notwithstanding such knowledge, plaintiff

failed and neglected to elect to rescind, and failed

and neglected [42] to serve a notice of rescission

until October 1, 1949. Defendants were injured by

the said delay in the following respect, to wit : Dur-
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ing the said interval the Work was withdrawn from

the market and defendants were deprived of op-

portunities for sale.

For a Further Defense to the Complaint and to

Each Alleged Cause of Action, Defendant Al-

leges :

I.

Defendant is informed and believes and so alleges

that plaintiff Loew's Incorporated learned in June,

1949, that Elsie M. Foulstone claimed a proprietary

interest in the said Work. Notwithstanding such

knowledge plaintiff failed and neglected to elect to

rescind, and plaintiff failed and neglected to serve

a notice of rescission until October 1, 1949. Defend-

ant is informed and believes and so alleges that

during the said interval following its knowledge of

the claim asserted by Elsie M. Foulstone, and con-

tinuously thereafter until a time not known pre-

cisely by the defendant but which defendant is

informed and believes and so alleges was not earlier

than December, 1949, plaintiff Loew's Incorporated

affirmed the agreement dated March 21, 1949, by

continuing to derive benefits from the said agree-

ment in the following particulars, to wit: It di-

rected its employees to examine and explore the

Work as a vehicle for its performers, writers and

directors; defendant is informed and believes and

so alleges that plaintiff Loew's Incorporated as-

signed its employees to write motion picture treat-

ments and a screen play based upon the said Work,

and assigned other employees to make preparations
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for the production of the said Work as a motion

picture.

Wherefore defendant Erich Wolff prays that

plaintiff take nothing by its Complaint, that judg-

ment be entered in favor [43] of the defendant, and

that defendant have his costs herein, and such other

and further relief as the Court may deem just.

/s/ MORRIS E. COHN,
Attorney for Defendant,

Erich Wolff. [44]

EXHIBIT A

[Exhibit A to the Amendment and Supplement

to Answer of Defendant Erich Wolff appears else-

where in the record as Exhibit A to Amended and

Supplemental Answer of Defendant Victoria

Wolf.]

Duly verified.

[Endorsed] : Fjled April 5, 1950.

[Title of District Court and Cause.]

PRE-TRIAL STIPULATION OF FACTS

The following facts, and the authenticity of the

following documents, are hereby expressly stipu-

lated to by the parties hereto

:

1. That not earlier than March 21, 1949, and not

later than March 30, 1949, the defendants executed

in favor of and delivered to the plaintiff the assign-
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ment which is attached to the complaint marked

Exhibit ''A," and received payment from plaintiff

in the sum of $15,000.00 for the story entitled

**Case History."

2. That on or about July 1, 1949, plaintiff re-

ceived from J. George Bragin on behalf of Elsie M.

Foulstone a letter addressed to ''Metro-Goldwyn-

Mayer," which letter for the first time advised

plaintiff of the existence of a claim by Elsie M.

Foulstone in and to ''Case History."

3. That by a letter dated July 1, 1949, plaintiff

advised defendant's agent Bertha Case of the notice

and letter hereinabove [50] referred to in "2"

hereof.

4. On or about April 15, 1949, defendants re-

ceived a letter from Mr. Bragin, and on or about

April 21, 1949, Mr. Harold Fendler, then the attor-

ney for defendants, answered said letter. Copies of

said letters may be received in evidence.

5. That on or about July 7, 1949, plaintiff re-

ceived a letter from Attorney Harold A. Fendler

on behalf of the defendants.

6. On or about July 30, 1949, defendants Erich

Wolff and Victoria Wolf received copies of a letter

sent to the then attorneys for defendants, O'Connor

and O'Connor by plaintiff's attorneys, Loeb and

Loeb.

7. By a letter dated August 19, 1949, from

O'Connor and O'Connor, plaintiff was informed

that a quitclaim and release from Miss Foulstone

would not be forthcoming without litigation.
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8. That on or about September 15, 1949, Elsie

M. Foulstone commenced an action in the Superior

Court of the State of California in and for the

Coimty of Los Angeles, numbered 564,972 in which

the defendants herein and "Metro-Goldwyn-Mayer

Pictures" were named as defendants. Loew's In-

corporated was not served in that action nor did

it voluntarily appear.

9. On September 30, 1949, and October 1, 1949,

service was made upon defendants Erich Wolff and

Victoria Wolf respectively of a ''Notice of Rescis-

sion."

10. On or about October 14, 1949, answers and

a cross-complaint were filed by the defendants

herein in said Superior Court action.

11. On or about February 28, 1950, judgment of

declaratory relief was rendered in said Superior

Court action in favor of the defendants herein and

against the plaintiff Elsie M. Foulstone, copy of

which judgment is attached to defendants' answer

marked Exhibit "A." The parties differ as to the

time when said judgment became final. [51]

All objections to the admissibility of the fore-

going matters other than to the introduction of

photostatic copies in lieu of original documents,

are reserved until time of trial.

Dated: April 16, 1951.

LOEB AND LOEB,

By /s/ ALLEN E. SUSMAN,
Attorneys for Plaintiff.
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HAROLD A. FENDLER and

ROBERT W. LERNER,

By /s/ HAROLD A. FENDLER,
Attorneys for Defendant

Victoria Wolf.

/s/ MORRIS E. COHN,
Attorney for Defendant

Erich Wolfe.

[Endorsed] : Filed April 17, 1951. [52]

[Title of District Court and Cause.]

OPINION

This case raises novel questions concerning liter-

ary property; and warranties, express and implied,

in the sale thereof. The case arises under the

diversity jurisdiction of this court.

On March 21, 1949, defendants, Victoria Wolf

and Erich Wolff, sold to the plaintiff, Loew's Inc.,

a story in manuscript form entitled, ''Case His-

tory." On that date, a regular form contract used

by plaintiff was executed by the defendants. The

present action is based upon alleged violations of

certain provisions of this contract.

The facts, as disclosed at the trial which led up

to the execution of this contract, are as follows:

Erich Wolff, a doctor, specializing in cardialgy,

had met his former wife, Cathy, during chemistry

lectures where she was a laboratory assistant at the

institute at which he studied.

li
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Following their marriage, she later became sub-

ject to spells of extreme melancholia and attempted

suicide. He investigated shock treatment and ra-

dium treatment for ovarian glands. Following her

second suicide attempt, she submitted to radium

treatment which produced a marked change in her

personality. A third suicide attempt followed and

she died on May 22, 1942.

A year and a half later, Doctor Wolff read arti-

cles in medical journals describing a pre-frontal

lobotomy operation for melancholia and the marked

change it produced in a patient's personality. It

will be noted that all of these matters, as testified to

by Dr. Wolff, were factual matters and in the

public domain.

Victoria Wolf, a short story writer and novelist,

met Erich Wolff in 1943. Late that year, he first

discussed with her the operation on the brain,

known as a pre-frontal [64] lobotomy, as the basis

of a story. She knew, and Erich Wolff told her,

of the tragic experiences of Wolff and his former

wife. Wolff told her of the lobotomy operation;

its cure of melancholia, and its transformation of

the character of the patient. Due to other commit-

ments, Victoria Wolf was unable to write the story

for Erich Wolff at that time.

After his discussion with Victoria Wolf, he then

contacted Elsie Foulstone, also a writer, and dis-

cussed the possibility of her aiding him in pre-

paring a draft of the story for motion picture pur-

poses. He told her of the facts above and she wrote

a synopsis of a story entitled, ''Swear Not by the
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Moon," based on those facts, plus additional fic-

tional matter. The end product did not please Erich

Wolff and he relieved her of any further duties.

Nothing further was done about the story until

some time in 1945, when Erich Wolff again con-

tacted Victoria Wolf and prevailed upon her to

work on the story. In that year Victoria Wolf
wrote a synopsis of a story entitled, ''Through

Narrow Streets," which was based upon the Doc-

tor's former wife's experiences, the Doctor's de-

scription of a lobotomy operation and her own re-

search concerning it, and additional fictional mat-

ter.

Dissatisfied, she next wrote a revision entitled,

*'Brain Storm" and late in 1948 or early 1949,

wrote a second revision entitled, ''Case History,"

the story in suit. It was a combination of fact and

fiction. As stated above, this story was sold to the

plaintiff in March, 1949, for $15,000.00.

The document executed by the parties was en-

titled "Assignment of All Rights." By its lan-

guage, (Sec. 1) defendants Erich Wolff and Vic-

toria Wolf transferred and sold to plaintiff all

rights of every kind in and to the story and "the

complete, unconditional and unencumbered title"

thereto. [65] Section 4 of the assignment provided

that defendants represented and warranted that

each was the "sole author and owner of said work,

together with the title thereof, "i and "the sole

owner of all rights of any and all kinds whatsoever

in and to said work, throughout the world"; that

each had "the sole and exclusive right to dispose of
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each and every right herein granted"; that ''neither

said work nor any part thereof is in the public

domain" ;2 that "said work is original with me in

all respects"; that "no incident therein contained

and no part thereof is taken from or based upon

any other literary or dramatic work or any photo-

play, or in any way infringes upon the copyright

or any other right of any individual, firm, person

or corporation."

Section 5 provides for the appointment of the

purchaser as lawful attorney, irrevocably, for the

sole benefit of the purchaser to institute and prose-

cute any action to protect the rights granted herein.

By Section 6, the defendants guarantee and war-

rant that they will "indemnify, make good, and

hold harmless the purchaser of, from and against

any and all loss, damage, costs, charges, legal fees,

recoveries, judgments, penalties, and expenses which

may be obtained against, imposed upon or suffered

by the purchaser by reason of any infringement or

violation or alleged violation of any copyright or

any other right of any person, firm or corporation,

or by reason of or from any use which may be

made of said work by the purchaser, or by reason

of any term, covenant, representation, or warranty

herein contained, or by reason of anything what-

soever which might prejudice the securing to the

purchaser of the full benefit of the rights herein

granted and/or purported to be granted."

Section 7 provides that the sellers "agree duly

to [66] execute, acknowledge and deliver, and/or

to procure the due execution, acknowledgment and
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delivery to the purchaser of any and all further

assignments and/or other instruments which in the

sole judgment and discretion of the purchaser may
be deemed necessary or expedient to carry out or

effectuate the purposes or intent of this present

instriunent.

"

About three months after the execution of this

instrument and the sale, Elsie Foulstone discovered

that Erich Wolff had sold his story, and on July 1,

1949, plaintiff was notified that she claimed a por-

tion of the proceeds of the sale because of the work

she had done in 1944. On that same day plaintiff

notified defendants' agent of the Foulstone claim.

On July 30, 1949, plaintiff made a demand on de-

fendants that they obtain a quitclaim and release

from Foulstone within a reasonable time or they

would be compelled to rescind their agreement of

March 21st. On September 21, 1949, Elsie Foul-

stone filed action in the Superior Court of the State

of California, County of Los Angeles, naming Erich

Wolff, Victoria Wolf and Metro-Goldwyn-Mayer

Pictures as defendants. The present plaintiff was

not served and did not appear. Both of the present

defendants were served and appeared in the Supe-

rior Court action.

On September 30, 1949, the plaintiff served de-

fendant Erich Wolff with a notice of rescission. On

October 1, 1949, defendant, Victoria Wolf, was

served with a like notice. On February 28, 1950,

the Superior Court rendered a judgment in favor

of defendants finding that Elsie Foulstone had no

valid claim or interest in or to the story, ''Case
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History," which was sold to the plaintiff. The pres-

ent action was filed on November 2, 1949, prior to

the above-mentioned judgment.

Plaintiff's complaint contains seven causes of

action, some of which may be promptly disposed of,

while others raise [67] new and novel questions

concerning expressed and implied warranties con-

cerning the sale of literary property.

Plaintiff's complaint contains the following causes

of action:

First cause of action, alleges breaches of certain

express promises and warranties, to wit,

1. That defendants did not own the complete,

unconditional and unencumbered title to the story;

2. That defendants were not the sole owners or

authors of said story;

3. That defendants did not have sole or ex-

clusive rights to said story;

4. That defendants caused the assigned rights

to be impaired;

5. That the story was not original with defend-

ants;

6. That the use of said story by the plaintiff

would violate the rights of another person;

7. That ''Case History" was copied in large

part from another work.

Plaintiff alleges the right to rescind, and that it

rescinded, and claims the return of the purchase

price.
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Second cause of action is based upon the express

warranties of the first cause and the additional

theory that defendants agreed to sell plaintiff a

*'marketable and perfect" title to the story, ''Case

History," free from reasonable doubt.

Third cause of action, alleges failure of con-

sideration because of the breach by defendants of

the warranties set forth in the first and second

causes.

Fourth cause of action, alleges defendants

fraudulently induced plaintiff to enter into said

contract and plaintiff was therefore entitled to and

did rescind said contract. [68]

Fifth cause of action, alleges that plaintiff en-

tered into said contract under a mistake of fact,

relying on the express warranty of the first cause

and the theory of "perfect and marketable" title

in the second cause.

Sixth cause of action, alleges that under provision

6 of the contract defendants agTeed to indemnify

and hold harmless the plaintiff in any action for

all costs, losses, etc., incurred by plaintiff by reason

of any infringement or violation or alleged violation

of the right of another person. This cause of action

is for damages for the decrease in value of the

story and for all costs and attorneys' fees involved

in this action.

Seventh cause of action, alleges fraudulent repre-

sentations, to wit the express warranties above, and

claims money damages.

At the conclusion of the trial, the court found:

1. That "Case History" was a different story
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from ^' Swear Not by the Moon," and that the only

points of similarity were factual matters from the

public domain.

2. That Erich Wolff collaborated with Elsie

Foulstone on the story, ''Swear Not by the Moon."

3. That there had been proved no fraud or

fraudulent representations on the part of the de-

fendants, Erich Wolff and Victoria Wolf.

The court now finds

:

1. That defendants owned the complete, uncon-

ditional and unenciunbered title to the story, ''Case

History";

2. That defendants were the sole owners and

authors of said story;

3. That defendants had the sole and exclusive

rights to said story;

4. That defendants did not cause the rights

assigned to be impaired; [69]

5. That the story was original with defendants;

6. That the use of the story by plaintiff would

not violate any rights of Miss Foulstone;

7. That there was no fraudulent concealment of

material facts.

These findings dispose of causes of action one,

four and seven.

The second cause of action, in addition to setting

forth express warranties which we have found were

not breached rests on plaintiff's claim to a "mar-



Erich Wolff atid Victoria Wolf 57

ketable and perfect" title, free from reasonable

doubt. This raises the question of the existence and

validity of what will hereafter be referred to as

*' implied warranties."

The third and fifth causes of action raise the

same question, since they incorporate the allega-

tions of the second cause.^

The sixth cause of action will depend upon the

interpretation given to provision 6 of the '^ Assign-

ment."

I.

There Was No Warranty, Express or Implied, of

'^ Marketable and Perfect Title" to the Story.

A. There was no express warranty.

The plaintiff argues that an express warranty

of *'marketable and perfect" title, free from reason-

able doubt, arose by the use of the words, '' com-

plete, unconditional and unencumbered title";

*'sole author and owner of said work"; "sole owner

of all rights of any and all kinds whatsoever in

and to said work, throughout the world"; and '^I

have the sole and exclusive right to dispose of each

and every right herein granted." Nowhere in this

most comprehensive instrument can be found the

words "marketable, perfect or free from reason-

able doubt." Thus, in order to find such an express

warranty [70] it must be found that the words

actually used in the "Assignment of Rights" were

or are synonymous with "marketable and perfect"

title.

No case has been cited by counsel nor can any
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be found by this court which holds that the phrase

"complete, unconditional and unencumbered title''

is synonymous with "marketable and perfect" title.

The common meaning of the word "complete" is

'

' Filled up, with no part, item, or element lacking.
'

'

It means that the "whole" title has been given and

that no part or portion of it has been kept by the

seller or sold to any other person. In two cases in-

volving the sale of real estate, the words "complete

title" were found to mean the instruments which

constitute the evidence of title, and not to mean the

estate or interest conveyed. Slidell v. Grandjean,

111 U.S. 412, 4 S. Ct. 475, 28 L.Ed. 321 (1883);

Dengey v. Paxton, 60 Miss. 1038 at 1054.

The warranty of "marketability of title" is a

warranty found almost exclusively in connection

with the sale of real property. Such words as "mer-

chantable title," "clear title," "good title" and

"perfect title" have been held in cases involving

the sale of land to mean the same as "marketable

title." Lund v. Emerson, 204 S.W. (2d) 639, 641;

O'Meara v. Saunders, 199 S.W. (2d) 689, 692; Silf-

vast V. Asplund, 93 Mont. 584, 20 Pac. (2d) 631;

Northhouse v. Torstenson, 19 N.W. (2d) 34, 36,

146 Neb. 187 ; Johnson et al. v. Malone, 42 So. (2d)

505, 509, 34 Ala. App. 603. None of these words

can be found in the present instrument. As used

in this assignment the word "complete" was not

meant to be synonymous with the word "market-

able or perfect." It was used to mean just what the

word indicated, i.e. "whole title," that is, that no

other person owned any interest in the property
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nor was any kept by the sellers. In this respect,

the plaintiffs got what they bargained for. [71]

It seems evident that the remaining words used

in the assignment are not synonymous with *'mar-

ketable or perfect" title.

B. There was no implied warranty.

Plaintiff argues that the law implies the war-

ranty of marketable title in the sale of literary

property. In doing so, plaintiff wishes to have this

court apply a well established doctrine used ex-

clusively in the sale of real property to the sale of

personal property. To support its contention, plain-

tiff cites the case of Hollywood Plays, Inc. v.

Columbia Pictures Corp., 299 N.Y. 61, 85 N.E.

(2d) 865, 10 ALR (2d) 728. In this case, the plain-

tiffs sought damages for breach of a contract to

purchase the motion picture, television, and radio

rights to a play. The plaintiffs had purchased an

interest in these rights from the trustee of one

Woods, who had originally received 50 per cent

of these rights by license from the proprietors of

the copyright. In Woods' schedules in bankruptcy,

he had listed his ownership as 25 per cent. There

was no question but that Woods had owned 50 per

cent up to two years before his adjudication in

bankruptcy, and the plaintiffs contended that the

insertion in his schedules of the lesser figure had

been due to a mere error. No other explanation

was forthcoming, and the plaintiffs relied on the

fact that all of Woods' property had in fact, passed

to his trustee, and had been included in the sale and
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assignment by the trustee to the plaintiffs. The

New York court in reversing the lower courts,

held that "the defendant was excused from per-

formance because of a defect in plaintiffs' title.''

The court avoided the finding by the trial court that

plaintiffs had actual title, and in our opinion

erroneously declared the issue to be whether or not

plaintiffs had an '^ unclouded title." [72]

There are more than mere historical reasons for

concluding that the doctrine of ''marketable title"

should be limited to cases involving the sale of

real property. This doctrine has a basis in the tradi-

tional concepts of judicial fair play. Briefly, the

doctrine developed because the courts at common

law believed, and rightly so, that since the law re-

quired there be a recorded title in the sale of real

estate, then that record title should be clear and

free from reasonable doubt. A buyer, desiring to

purchase the seller's land, would request that the

seller deliver to him a "marketable" record of

title to the property. If by searching the record,

the title was free from reasonable doubt, it was

proclaimed that the buyer had a "marketable" title

and could not avoid the enforcement of the con-

tract. If on the other hand, a defect appeared in

the record title, then the common law courts felt

that justice demanded that the seller either clear

the record title or they would allow the buyer to

avoid the contract. But the doctrine was not ap-

plied to the sale of personal property. At common

law and with few exceptions the law as it exists

today, there was no requirement that the sale of
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personal property be recorded. The doctrine of

caveat emptor therefore prevailed. Without the ap-

plication of this latter doctrine, it is highly doubt-

ful that any sale of personal property would ever

become final. There are no records to search. There

is no way to ascertain that a cloud exists on the

title. It is not a requirement that a record title

be produced before a purchaser will buy the article

in question. Thus, because of these differences be-

tween the sale of real and personal property, the

courts neither then nor now could imply by law

into a contract of sale of personal property the

doctrine of ''marketable" title. If they did so, then

there would be no case in which the seller could

rest in ease, for [73] if any third person asserted

a claim to the property the courts would be com-

pelled to avoid the contract between the parties.

To do this would be to place upon the seller an

unsurmountable burden, and would leave the door

open to allow a discontented purchaser to avoid

any contract involving the sale of personal prop-

erty.

For these reasons, in adopting the Uniform Sales

Act the warranty of ''marketable" title was con-

spicuously excluded. The implied warranties of title

are found in Section 1733 of the Civil Code of

California. There it is declared that the only im-

plied warranties of title are, (1) that the seller has

the "right" to sell; (2) "that the buyer shall have

and enjoy quiet possession of the goods as against

any lawful claims existing at the time of the sale,"

and (3) "that the goods shall be free at the time
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of the sale from any charge or encumbrance in

favor of any third person * * *" With these ex-

ceptions there are no other implied warranties of

title in the sale of personal property and this court

will not imply any others. De Witt v. Berry, 134

U.S. 306 (1890) ; El Zarape etc. Factory v. Plant

Food Corp., 90 C.A. (2d) 336 (1949).

It is obvious that sales involving literary prop-

erty are different in some respects from the sale

of ordinary goods. The sale of literary property is

more analogous to the sale of patents and patent

rights. Both literary properties and patents are

products of the mind, plus skill. Both utilize mat-

ters in the public domain. A review of patent cases

confirms the position taken by this court.

In Consumers' Gas Co. v. American Elec. Constr.

Co., (C.A. 3) (Pa. 1892) 50 Fed. 778, the action was

by an electric construction company against a gas

company to recover the price of installing an elec-

tric plant. The gas company set up by affidavit of

defense that a certain patentee had threatened it

with a claim for damages for infringement of pat-

ent rights if [74] it used the machinery installed

by the plaintiff, and that by such use the defendant

would also be liable to another patentee. The court

held that these facts were no defense, declaring:

"A purchaser of property, who has had the full

use and enjoyment of the same, and is in the

undisturbed possession thereof, in the absence

of fraud, cannot withhold the purchase price

because a third person claims to have a superior

title thereto, or an adverse right therein, and
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threatens to bring suit to enforce the same, or

because of an alleged liability on the part of the

purchaser to a patentee for an infringement of

letters patent, by reason of the use of the

property. '^

This case was followed in The Electron (C.A. 2d,

1896) 74 Fed. 689.

It has also been held that the vendee of patent

rights cannot maintain, as against an action for

the price, the defense that he rescinded because he

had been notified by a third party that the patent

was an infringement and that he would be held

liable therefor. Geist v. Stier, 134 Pa. 216, 19 A.

505 (1890). In Tinsman v. Independent Harvester

Co., 205 111. App. 239 (1917) it was held that the

vendee must show the actual invalidity of the pat-

ent, or at least that he had been enjoined after

reasonable defense, Herzog v. Heyman, 151 N.Y.

587, 45 N.E. 1127 (1897).

The rule has been well put in the case of Com-

puting Scales Co. v. Long, m S.C. 379, 44 S.E. 963.

There the court said:

*'If, however, the vendor at the time of the sale

knew of a valid outstanding title or encum-

brance and failed to give notice to the vendee,

the element of fraud is introduced, and the

vendee [75] may rescind without waiting for

actual loss to come to him. But mere dispute

about the title, or the contingency of future loss,

does not warrant a rescission and, where the

buyer returns the goods and refuses to pay the
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purchase money, it is incumbent on him to show

that there is a valid adverse claim from which

loss to him would inevitably occur * * * The

application of the rule may sometimes result

in hardship, but to adopt any other would make

it possible for a purchaser to escape from his

contract upon any claim coming to his notice,

however baseless or absurd it might be."

The above rules should be even more strictly

applied in the sale of literary property and no

court should be led into the pitfall of the real

estate rule. In Golding v. RKO Pictures, Inc., 35

Cal. (2d) 690, 710 (1950), Justice Schauer of the

Supreme Court of California refers to the fact that

there are approximately thirty-six basic plots in all

writing. Consequently, assertions of similarity and

of plagiarism are practically a concomitent of all

story writing. To establish then, a rule permitting

the purchaser of literary property to return the

property and demand back the purchase price upon

a mere assertion of similarity or plagiarism is to

create a right without the support of reason or

principle, the exercise of which would result in

untold hardship. There can be no other conclusion

but that the law will not imply a warranty of

**marketable" title in the sale of literary property.

Since it is the opinion of this court that there

was neither an express nor implied warranty of

**marketability of title," the second cause of action

is accordingly disposed of. Consequently, the third

and fifth causes of action which are predicated
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upon their being a warranty of "marketable" [76]

title must likewise fail.

II.

Are Defendants Obligated to Reimburse Plaintiff

for Any Expenses Incurred in This Suit Under

Provision 6 of the ''Assignment"

Plaintiff's sixth cause of action is predicated upon

the theory that regardless of the outcome of the

other causes of action, defendants have agreed, by

virtue of provision 6 of the ''Assignment of Rights"

to "indemnify, make good and hold harmless the

purchaser of, from and against any and all loss,

damage, costs, charges, legal fees, recoveries, judg-

ments, penalties and expenses which may be ob-

tained against, imposed upon or suffered by the

purchaser by reason of any infringement or viola-

tion or alleged violation of any copyright or any

other right of any person, firm or corporation, or

by reason of or from any use which may be made

of said work by the purchaser, or by reason of the

breach of any term, covenant, representation, or

warranty herein contained, or by reason of any-

thing whatsoever which might prejudice the secur-

ing to the purchaser of the full benefit of the rights

herein granted and/or purported to be granted."

Plaintiff contends that by bringing this action

they have incurred legal expenses and costs and

that the story has become valueless because they

have not used it according to their planned sched-

ules, and that because of this loss and expense, de-

fendants are liable under the above provision.
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The answer to this contention lies in well estab-

lished rules pertaining to the interpretation of con-

tracts. The basic question is, "What was the intent

of the parties'?" Did defendants agree to reimburse

plaintiff for any action brought by plaintiff against

defendants, or any loss which plaintiff might in-

advisably caused itself to suffer ? We think not. The

more logical interpretation would be that defendants

agreed to [77] reimburse plaintiff in the event the

plaintiff were forced to defend an action brought

by some third party. The plaintiff here was notified

of the action filed in the California Superior Court.

They refused to come in as party defendants. They

expended no money in the defense of that action

and incurred no loss thereby.

The expenses and any other loss which plaintiff

might have incurred by bringing this action are

self-imposed, and defendants are not liable [78]

therefor.

Footnotes

1. Sec. 8 provides that if two or more persons

appear as signatories to the assignment, the agree-

ment shall bind them jointly and severally. No point

has been made that each states, ''I am the sole

author and owner of said work.''

2. This is an obviously fictitious provision and

must have been so known by both parties. No story

can exist without some matter, be it minute, from

the public domain.

3. Causes of action two, three and five, although

entitled "rescission" are really claims for money
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after an alleged rescission by the act of the plain-

tiff. This court is not asked to rescind the contract

between the parties. The plaintiff contends that

prior to the judgment of the Superior Court, it has

rescinded and that this judgment in no way affected

that rescission. Even though this court found that

defendants owned the complete, unconditional and

unencumbered title to the story, it does not mean
that this court found defendants had a "perfect

and marketable title, free from reasonable doubt,"

at the time of the sale or at the time of the at-

tempted rescission by the plaintiff. If such a war-

ranty existed, either expressly or by implication,

then the rescission by plaintiff might have been

effective. Our question then is, "Did such a war-

ranty exist?"

[Endorsed] : FHed December 21, 1951. [79]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on for trial in the

above Court on the 17th day of April, 1951, and

trial was continued from day to day thereafter to

and including the 20th day of April, 1951; the

Honorable James M. Carter, District Judge, pre-

siding; the plaintiff, Loew's Incorporated, appear-

ing by Loeb and Loeb, through Allen Susman and

Herman Selvin; the defendant, Erich Wolff, ap-
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pearing by his counsel, Morris E. Cohn; and the

defendant, Victoria Wolf, appearing by her counsel,

Harold A. Fendler and Robert W. Lerner; Screen

Writers Guild, Inc., as amicus curiae, appearing

by Pacht, Tannenbaum and Ross, through Gordon

Stulberg; and the Court having received evidence

and having heard the arguments of counsel ; and the

said cause having been submitted; and good cause

appearing therefor; the court now makes its

Findings of Fact

The Court finds

:

1) Plaintiff is a corporation organized under

the laws [80] of the State of Delaware ; it transacts

business in the State of California. Each of the

defendants is a resident and citizen of the State of

California. The matter in controversy, exclusive of

interest and costs, exceeds in value the sum of

Three Thousand Dollars ($3,000.00).

2) In 1943 defendant Erich Wolfe, a doctor,

conceived the idea of a story which contained an

incident of a surgical operation known as pre-

frontal lobotomy and which also contained inci-

dents from his own life and from the life of his

former wife, Kathy Wolff. (The incidents from the

life of Dr. Wolff and his former wife, Kathy, are

in these findings for convenience sometimes re-

ferred to as incidents from Dr. Wolff's life.) In

1944 Dr. Wolff employed Elsie Foulstone, and he

narrated his story to her. (Elsie Foulstone is here

sometimes referred to as Foulstone.) Foulstone, as
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Dr. Wolff's employee, wrote the substance of Dr.

Wolff's story and supplied addition, fictional ma-

terial conceived by her. Two manuscripts were so

prepared; one was in the form of a seven-page

synopsis, and the other was in the form of a seven-

teen-page story; each was entitled, "Swear Not by

the Moon." (For convenience in reference both the

synopsis and said story are here collectively re-

ferred to by the title, "Swear Not by the Moon.")

Dr. Wolff was dissatisfied with the material so pro-

duced, and in December, 1944, he discharged Foul-

stone. The services rendered by Foulstone were ren-

dered as an employee of Dr. Wolff; there was no

agreement between them that she was to have any

interest in the story or in the proceeds of any sale

thereof.

3) In 1945 Dr. Wolff told Victoria Wolf a story

which embodied certain incidents from his own life

and also embodied an incident of a pre-frontal

lobotomy, and further embodied other material

which was fictional in character and had been con-

ceived solely by Dr. Wolff; at his request Victoria

Wolf reduced his said oral narration to writing.

This story was [81] called "Through Narrow

Straits."

In 1948 Dr. Wolff and Victoria Wolf collabo-

rated in wholly rewriting "Through Narrow

Straits," and the product was entitled "Brain

Storm. '

'

No interest or right in either "Swear Not by the

Moon," "Brain Storm," or "Through Narrow

Straits" was ever transferred, licensed, sold or
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otherwise alienated by the defendants or either of

them ; nor was any of the said stories ever published

by anyone.

4) In 1949 Dr. Wolff and Victoria Wolf wrote

a story called ''Case History." This story con-

tained an incident involving a pre-frontal lobotomy

and also contained facts from the life of Dr. Wolff,

all of which facts were previously widely known to

the friends and associates of Dr. Wolff and his

former wife, Kathy. Except for the pre-frontal

lobotomy and the said facts from the life of Dr.

Wolff, the story "Case History" was a wholly new

and original story; all of the fictional material was

conceived solely by Victoria Wolf. The story ''Case

History" was, with the exceptions of the pre-frontal

lobotomy and the facts from the life of Dr. Wolff,

wholly different from "Swear Not by the Moon,"

*'Through Narrow Straits" and "Brain Storm."

5) At all times since 1943 scientific information

concerning pre-frontal lobotomy, the procedures of

the operation, and histories of its consequences have

been publicized in medical journals and newspapers,

and have been known by the medical profession. The

facts of Dr. Wolff's life which appeared in any of

the stories mentioned in these Findings were widely

and publicly known. The facts concerning pre-

frontal lobotomy and the facts of Dr. Wolff's life

which were embodied in any of such stories were in

public domain prior to December, 1944.

6) Defendant Victoria Wolf never read, saw or

heard related the story "Swear Not by the Moon."
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7) The story *'Case History" was written by

defendants [82] Erich Wolff and Victoria Wolf ex-

clusively, and was wholly original with the said

defendants, except for the pre-fi'ontal lobotomy in-

cident and the facts from the life of Dr. Wolff, all

of which were in public domain as found in finding

6 hereof. No person other than said defendants con-

tributed anything whatever to the said story.

8) The story *'Case History" is a different story

from the story "Swear Not by the Moon," and the

two stories are dissimilar in every material respect

except that each story incorporates an incident of a

pre-frontal lobotomy, and each incorporates some

factual material from the life of Dr. Wolff, all of

which material was in public domain as found in

finding 6 hereof.

9) On March 21, 1949, defendants Erich Wolff

and Victoria Wolf owned the complete, uncondi-

tional, and unencumbered title to the story **Case

History"; said defendants had the sole and exclu-

sive right to dispose of each and every right therein

and to dispose of each and every right granted by

the Assignment executed on the said day by the

said defendants and delivered to the plaintiff; de-

fendants have never caused any of the said rights

so granted to be impaired; neither the said story

nor the use thereof by plaintiff has infringed or

would infringe upon the rights of any other indi-

vidual.

10) On March 21, 1949, said defendants sold and

assigned to plaintiff the story "Case History," said
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sale being evidenced by a writing entitled Assign-

ment of All Rights (in these findings sometimes

referred to as Assignment), a copy of which is at-

tached to the Complaint. In consideration of the

said sale and Assignment plaintiff paid Fifteen

Thousand Dollars ($15,000.00) to defendants. De-

fendants did not by said Assignment or otherwise

or at all warrant the marketability of their title or

perfect title to the said story "Case History." The

plaintiff did not intend to receive from the [83] de-

fendants any such marketable or perfect title.

11) On March 21, 1949, and prior thereto no

claim of ownership in ''Swear Not by the Moon"
had been asserted by anyone other than defendant

Erich Wolff. On March 21, 1949, and prior thereto

no claim of ownership in "Case History," "Brain

Storm," or "Through Narrow Straits" had been

asserted by anyone other than defendants Erich

Wolff and Victoria Wolf; no claim of any right,

title, or interest in any of the said stories had been

asserted by anyone other than the said defendants;

no dispute was pending. On March 21, 1949, said

defendants had no notice of any fact, matter or

thing which might eventuate in an impairment of

their right to enter into the Assignment of the story

"Case History" to the plaintiff. On April 14, 1949,

Foulstone informed the defendants that she claimed

to be a co-owner and co-author of "Case History"

which, so she claimed, was the same story as
'

' Swear

Not by the Moon," and on April 14, 1949, Foulstone

demanded of the defendants that she be paid one-

half of the proceeds of the said sale.
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12) On June 30, 1949, plaintiff was for the first

time informed that Foulstone claimed an interest in

the story ''Case History" or in the proceeds of the

sale thereof by defendants to plaintiff. Said claim

by Foulstone was unfounded.

13) On or about July 30, 1949, plaintiff sent a

writing to each of the defendants stating

:

''Accordingly, Loew's has determined that it

is necessary and expedient in order to carry out

or effectuate the purpose and intent of the as-

signment that Dr. Wolff and Miss Wolf procure

the due execution, acknowledgement and de-

livery to Loew's of a quitclaim and release from

Miss Elsie Foulstone which will have the effect

of quitclaiming to Loew's any and all rights

in and to the work in question [84] which Miss

Foulstone may claim to have and which will

release Loew's of and from any and all liability

to her on account of any use of that work which

Loew's may make.

"In the event such a quitclaim and release

is not forthcoming within a reasonable time,

Loew's Incorporated will have no alternative

but to rescind the agreement between it and Dr.

Wolff and Miss Wolf and demand a return of

the consideration and all things of value paid

by it to them."

14) Plaintiff had no right to make any such de-

mand. The claim by Foulstone was unfounded.

Miss Foulstone never at any time held any right,

title or interest in "Case History" and plaintiff was
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never at any time subject to any rightful or valid

or legal claim by Foulstone.

15) On July 30, 1949, at the time plaintiff made
its said demand on defendants, plaintiff knew of the

claim asserted by Foulstone; and in making its de-

mand plaintiff intended to assert a right believed

by plaintiff to be available to it only under the said

Assignment.

16) At all times after the receipt by defendants

of the said demand from plaintiff, defendants dili-

gently sought to procure the said instruments de-

manded by plaintiff and otherwise to comply with

the said demand. In defending the action brought

by Foulstone (described more particularly in find-

ing 17 hereof) defendants acted diligently and with

all reasonable speed. The interval from July 30,

1949, to December 25, 1950, at which time the said

judgment of the Superior Court became final, was

a reasonable period of time in view of all the cir-

cumstances.

17) On September 15, 1949, Foulstone filed an

action in the Superior Court of the State of Califor-

nia in and for the County of Los Angeles against

Erich Wolff and Victoria Wolf as defendants and

against a defendant designated as "Metro-Goldwyn-

Mayer Pictures, a corporation." The name "Metro-

Goldwyn-Mayer Pictures" is a fictitious trade name

for the plaintiff Loew's [85] Incorporated, and the

designation " Metro-Goldwyn-Mayer Pictures" was

intended to name the corporation which is plaintiff

in the present action. By the said Complaint Elsie
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Foulstone contended that she was one of the authors

of ^* Swear Not by the Moon" and that the story

**Case History" was copied from the story '* Swear

Not by the Moon," that she had demanded an ac-

counting from all the persons named as defendants

in the said action in the Superior Court, that the

said persons so named as defendants claimed an

interest adverse to the claim of Elsie Foulstone;

and by her said Complaint Elsie Foulstone sought

judgment decreeing that she and Erich Wolff were

owners as tenants in common of ''Case History,"

that defendant Metro-Goldwyn-Mayer be ordered

to acknowledge Elsie Foulstone as co-author and

tenant in common of "Case History," and that

Erich Wolff and Victoria Wolf be ordered to ac-

count to Elsie Foulstone for the proceeds from the

sale of the said story.

18) Plaintiff Loew^s Incorporated was never

served with summons in the said action in the Su-

perior Court. Commencing September 15, 1949,

plaintiff Loew's Incorporated knew of the pendency

of the said action and knew it was named a party

defendant therein. In January, 1950, prior to the

trial of the said action in the Superior Court, de-

fendants Erich Wolff and Victoria Wolf requested

Loew's Incorporated to appear in the said action;

but Loew's Incorporated refused and did not at any

time appear in the said action.

19) Defendants Erich Wolff and Victoria Wolf

were served with summons in the said action in the

Superior Court and appeared and defended the said
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action at their own expense. Said action was

brought to trial, and on the first day of March, 1950,

the said Superior Court entered its judgment in the

said cause in favor of Erich Wolff and Victoria

Wolf and against Elsie Foulstone; by the said judg-

ment the Court decreed that Erich Wolff and Vic-

toria Wolf were the sole authors of the story en-

titled "Case [86] History"; that said story was

original with Erich Wolff and Victoria Wolf who

were the sole authors thereof; that prior to March

21, 1949, neither Erich Wolff nor Victoria Wolf

had done any act or made any omission to impair

their rights in the said story or their legal or mar-

ketable title therein; and at the time of the sale of

the said story to Loew's Incorporated the market-

able title to said story was free from reasonable

doubt or objection as to the validity thereof or as to

the rights of Erich Wolff and Victoria Wolf to exe-

cute the said Assignment; that Elsie Foulstone has

never had any right, title or interest in the story

^'Case History" and was not the author, owner, co-

author or co-owner thereof. In its said judgment

the said Superior Court stated that it made no ad-

judication "with respect to that certain action now

pending in the United States District Court, South-

ern District of California, Central Division, No.

10526-M, * * * in which action rescission of said as-

signment and sale is prayed for by said Loew's,

Inc." And the said Superior Court by its said

judgment ordered that Elsie Foulstone be forever

restrained and enjoined from claiming or asserting

any right, title or interest in or to the story ''Case
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History" or any part or portion thereof as against

Erich Wolff and Victoria Wolf and as against their

licensees, assignees, and persons holding under

Erich Wolff and Victoria Wolf, specifically includ-

ing Loew's Incorporated. Findings of fact and con-

clusions of law were waived in open court by each of

the parties, through their respective counsel. Elsie

Foulstone filed an appeal from the said judgment

to the District Court of Appeal, but she failed to

perfect the said appeal and the said District Court

of Appeal dismissed her appeal on October 24, 1950

;

said judgment became final on December 25, 1950.

20) On September 30, 1949, plaintiff served on

Erich Wolff and on October 1, 1949, plaintiff served

on Victoria Wolf a writing stating that plaintiff

rescinded the Assignment and offered to restore

everything of value which plaintiff had received

thereunder on condition that said defendants return

to [87] plaintiff the sum of Fifteen Thousand Dol-

lars ($15,000.00) ; by its said writing plaintiff stated

that the purported rescission was based upon the

following grounds:

"1) The consent of the undersigned to said

contract was obtained through fraud exercised

by or with the connivance of each of you.

"2) The consent of the undersigned to said

contract was given by mistake.

**3) Through the fault of each of you, the

consideration for said sale and assignment has

failed in material and substantial respects.

*'4) Each of you has breached the warran-

ties contained in said contract."
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21) Defendants Erich Wolfe and Victoria Wolf

have refused to pay to plaintiff said Fifteen Thou-

sand Dollars ($15,000.00) or any part thereof.

22) Neither of the defendants did at any time,

by the said Assignment or otherwise, agree to trans-

fer, assign, or sell marketable or perfect title to

*'Case History." At the time of the execution of

the said Assignment Foulstone had made no claim

of any interest in ''Case History."

23) It is not true that plaintiff has at any time

after March 21, 1949, been unable to proceed with

the use of ''Case History" or with production of

any motion picture based on said story. It is not

true that "Case History" has been rendered value-

less to plaintiff by reason of any act or omission

of defendants.

24) It is not true that defendants have failed to

perform any promises made to plaintiff or have

breached any warranty contained in the written

"Assignment of Rights"; nor is it true that the con-

sideration for the sale of the said story "Case His-

tory" or for the execution of the said Assignment

has failed. [88]

25) Defendants represented to plaintiff that they

owned all of the rights in the story "Case History"

and were the sole owners and authors thereof, that

said story was original with defendants in all mate-

rial respects, and that no other person, firm, or cor-

poration had any interest whatever in or to said

story. Each such representation was true. It is not
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true that either defendant made any false or fraudu-

lent statement to the plaintiff. On March 21, 1949,

plaintiff Loew's Incorporated was in the business of

producing motion pictures and as part of the said

business had had many years of experience in the

acquisition of literary properties of all kinds; on

the said day the plaintiff knew the facts of science,

such as surgical operations including pre-frontal

lobotomies, were in public domain.

26) It is true that defendants did not at any time

prior to the said sale of "Case History" reveal to

plaintiff the work done by Foulstone in connection

with the story "Swear Not by the Moon"; such

work was immaterial and irrelevant to the purchase

and sale of "Case History" and the execution of

the Assignment, and such failure to refer to the

work by Foulstone was not a concealment of any

material fact, was not fraudulent, was not motivated

by fraud, was not an intentional suppression of a

material fact, and in no wise injured the plaintiff or

deprived the plaintiff of information of which it

had a right to know.

27) It is not true that on June 30, 1949, plaintiff

terminated its use of "Case History." Nor is it

true that plaintiff ceased to work on the said story

by reason of the claim made by Foulstone. In the

fall of 1949 plaintiff refused to consider selling

"Case History," stating to a literary agent that it

was still interested in "Case History" and did not

wish then to dispose of it.

28) It is true plaintiff entered into the Assign-
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ment in the belief that defendants were sole owners

and authors of [89] "Case History," that no other

person, firm, or corporation had contributed to the

content of said story, that no one other than defend-

ants had participated in the creation or writing of

said story, that said story was original in all mate-

rial respects with defendants alone, and that the

title to said story was complete, unconditional, and

unencumbered. Said belief was accurate and in ac-

cordance with the facts in all respects. Plaintiff

was not mistaken concerning any fact material to

the said purchase.

29) By the said Assignment the plaintiff got

each and every right and benefit which the said As-

signment purported to transfer to it. Neither of the

defendants has done or omitted to do anything in

breach of their agreement with plaintiff. It is true

that plaintiff has retained counsel and has incurred

expenses in connection with the instant litigation;

but all such expense was a burden of the plaintiff

and was never assumed or caused by the defendants

or either of them.

Upon the foregoing findings of fact the Court now

makes its

Conclusions of Law

1) This Court has jurisdiction of this cause by

reason of the diversity of citizenship of the plain-

tiff and the defendants.

2) Defendants effectively transferred to plain-

tiff, and plaintiff received the benefit of, every right
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purportedly granted, sold, transferred, and assigned

to plaintiff by said Assignment.

3) At no time since March 21, 1949, has plain-

tiff had any right to rescind the Assignment.

4) Plaintiff's purported rescission of the said

Assignment was ineffective.

5) The consideration for the Assignment did not

fail, but on the contrary, plaintiff got everything it

bargained for.

6) Neither of the defendants made any fraudu-

lent [90] representation or fraudulently concealed

any fact or suppressed any fact material to the exe-

cution by plaintiff of the Assignment.

7) On March 21, 1949, title to "Case History"

was in defendants exclusively, and said title was

complete, unconditional, and unencumbered. On
said date no adverse claim had been made and no

dispute was pending.

8) Plaintiff has not been injured by any act or

omission of defendants.

9) Plaintiff is not entitled to any damages from

the defendants or either of them, and is not entitled

to be indemnified by the defendants or either of

them.

10) Defendants did not expressly or impliedly

warrant marketable or perfect title to ''Case His-

tory," nor is any such warranty implied by law.

11) Defendants are entitled to judgment that
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plaintiff take nothing by its Complaint and that de-

fendants have their costs.

Done this 21st day of March, 1952.

/s/ JAMES M. CARTER,
Judge.

. Lodged February 25, 1952.

[Endorsed] : Filed March 21, 1952. [91]

In the District Court of the United States, Southern

District of California, Central Division

No. 10526-C

LOEWS INCORPORATED, a Corporation,

Plaintiff,

vs.

ERICH WOLFF and VICTORIA WOLF,
Defendants.

JUDGMENT

The above-entitled cause came on for trial in the

above Court on the 17th day of April, 1951, and

trial was continued from day to day thereafter to

and including the 20th day of April, 1951 ; the Hon-

orable James M. Carter, District Judge, presiding;

the plaintiff, Loew's Incorporated, appearing by

Loeb and Loeb, through Allen Susman and Herman

Selvin; the defendant, Erich Wolff, appearing by

his counsel, Morris E. Cohn; and the defendant,
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Victoria Wolff, sued herein as Victoria Wolf, ap-

pearing by her counsel, Harold A. Fendler and

Robert W. Lerner; Screen Writers Guild, Inc., as

amicus curiae, appearing by Pacht, Tannenbaum

and Ross, through Gordon Stulberg; and the Court

having received evidence and having heard the argu-

ments of counsel; and the said cause having been

submitted ; and the Court having made its Findings

of Fact and Conclusions of Law; and having con-

cluded that judgment should be for the defendants;

and good cause appearing.

It Is Ordered, Adjudged and Decreed that plain-

tiff [92] take nothing by this action; that defend-

ants Erich Wolff and Victoria Wolf have judgment

against the plaintiff Loewe 's Incorporated for costs,

including the cost of the deposition of Elsie Foul-

stone in accordance with the order made in this

cause on the 15th day of November, 1950, in the

sum of $64.80 favor Victoria Wolf and $362.66 favor

Erich Wolff.

Dated March 21st, 1952.

/s/ JAMES M. CARTER,
Judge.

Lodged January 7, 1952.

Docketed and entered March 21, 1952.

[Endorsed] : Filed March 21, 1952. [93]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Loew's Incorporated,

the above-named plaintiff, hereby appeals to the

United States Court of Appeals for the Ninth Cir-

cuit from the judgment, and each and every part

thereof, heretofore entered in this action on March

21, 1952.

Dated: April 18, 1952.

LOEB AND LOEB,

HERMAN F. SELYIN,

ALLEN E. SUSMAN,

By /s/ ALLEN E. SUSMAN,
Attorneys for Plaintiff.

[Endorsed] : Filed April 18, 1952. [97]

[Title of District Court and Cause.]

INTERROGATORIES TO BE ANSWERED BY
THE PLAINTIFF, LOEW'S INCORPO-
RATED, OR ANY OFFICER THEREOF
(RULE 33, F.R.C.P.)

Now comes the defendant, Victoria Wolf, and

under and pursuant to Rule 33, Federal Rules of

Civil Procedure, files the following written interrog-

atories to which said defendant, Victoria Wolf, de-

mands and requires answer by Loew's Incorpo-
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rated, the plaintiff above named, or by any officer

thereof competent to testify in its behalf.

Interrogatory First: Was the story "Case His-

tory" purchased by Loew's Incorporated from the

defendants Victoria Wolf and Erich Wolff for use

in connection with motion pictures scheduled to

start during the fiscal year commencing September

1, 1949, and ending August 31, 1950? [106]

* * »

Interrogatory Fifteenth: Was any star ever as-

signed by Loew 's Incorporated to the production of

the proposed motion picture entitled "Case His-

tory"?

Interrogatory Sixteenth: Were any writers ever

assigned by Loew's Incorporated to the develop-

ment of a screen play based upon the defendant's

story "Case History"?

Interrogatory Seventeenth: If your answer to

either of the last two preceding interrogatories is

in the affirmative, state the names of such stars or

writers and the dates upon which they were as-

signed and/or received compensation from Loew's

Incorporated for work upon said motion picture en-

titled "Case History."

Interrogatory Eighteenth: State whether or not

the story property entitled "Case History" pur-

chased by you on March 21, 1949, has any value at

the present time for motion picture purposes.
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Interrogatory Twentieth: State the value of the

motion picture rights of said story entitled "Case

History" on October 1, 1950, the date upon which

notice of rescission was given by Loew's Incorpo-

rated to this defendant, Victoria Wolf. [108]

Interrogatory Twenty-first: State the value of

the motion picture rights in and to said story en-

titled "Case History" on February 28, 1950.

* * *

Dated this 8th day of March, 1951.

HAROLD A. FENDLER and

ROBERT W. LERNER,

By /s/ HAROLD A. FENDLER,
Attorneys for Defendant,

Victoria Wolf.

[Endorsed] : Filed March 8, 1951. [109]

[Title of District Court and Cause.]

ANSWER OF LOEW'S INCORPORATED TO
WRITTEN INTERROGATORIES OF DE-

FENDANT VICTORIA WOLF

Loew's Incorporated, the above-named plaintiff,

answers the written interrogatories served upon it

by defendant Victoria Wolf, as follows:

Answer to Interrogatory First : Yes. [114]
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Answer to Interrogatory Fifteenth: Yes.

Answer to Interrogatory Sixteenth : Yes.

Answer to Interrogatory Seventeenth:

Deborah Kerr, as star, was assigned on or about

July 1, 1949.

Margaret Roberts, a writer, was assigned on

March 21, 1949.

Both Miss Kerr and Miss Roberts were under

term contract with plaintiff, and their compensa-

tion was not dependent upon the rendition of serv-

ices for any specific picture. [120]

Answer to Interrogatory Eighteenth:

Insofar as use by Loew's Incorporated is con-

cerned, the story entitled "Case History" is value-

less for motion picture purposes.

Answer to Interrogatory Twentieth:

Insofar as use by Loew's Incorporated was con-

cerned, the story entitled "Case History" was value-

less for motion picture purposes on October 1, 1949,

the date upon which notice of rescission was given

by Loew's Incorporated to defendant Victoria Wolf.

[The question is in error in referring to the latter

date as October 1, 1950.]

Answer to Interrogatory Twenty-first

:

Insofar as use by Loew's Incorporated was con-

cerned, the motion picture rights in and to said story
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entitled "Case History" were valueless on Febru-

ary 28, 1950. [121]
* * *

LOEWS INCORPORATED,

By /s/ RUDOLF MONTA,
Executive in Charge of Problems Involving Liter-

ary and Musical Materials.

Duly verified.

[Endorsed] : Filed April 2, 1951. [122]

In the United States District Court, Southern

District of California, Central Division

No. 10526-C—Civil

LOEWS INCORPORATED, a Corporation,

Plaintiff,

vs.

ERICH WOLFF and VICTORIA WOLF,
Defendants.

Honorable James M. Carter, Judge Presiding.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Appearances

:

For the Plaintiff:

LOEB AND LOEB, by

HERMAN F. SELVIN, ESQ., and

A. E. SUSMAN, ESQ.



Erich Wolff and Victoria Wolf 89

For the Defendant Erich Wolff:

MORRIS E. COHN, ESQ.

For the Defendant Victoria Wolf:

HAROLD A. FENDLER, ESQ.

Tuesday, April 17, 1951—10:00 A.M.

The Court: Call the calendar.

The Clerk: No. 10526-C Civil, Loew's Incor-

porated V. Erich Wolff and Victoria Wolf, for trial.

Mr. Selvin: Ready for plaintiff.

Mr. Fendler: Ready for defendant Victoria

Wolf.

Mr. Cohn: Ready for defendant Erich Wolff.

Mr. Fendler : Before proceeding to trial, if your

Honor please, I would like to ask leave to amend

the answer by striking one sentence on page 2 and

half a dozen words on page 10. On page 2

The Court: This is the supplemental and

amended answer?

Mr. Fendler: Yes, of the defendant Victoria

Wolf. We ask leave to strike the sentence on page

2 from lines 27 to 29, inclusive, reading:

*'In this connection this defendant alleges that

any and all claims of said Elsie Foulstone were

totally without merit and were sham and fraudu-

lent."

We also ask leave to strike from page 10, lines

30 and 31, the words which read: ^'and were sham

and fraudulent."
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The Court: You are leaving in there that they

were totally without merit, however? [2*]

Mr. Fendler: Yes, sir.

The Court: In the other place you strike those

words out. You want to leave them in here ; is that

right ?

Mr. Fendler: Yes, sir. Well, maybe I should

—

will your Honor give me one second to check this,

please ?

I think perhaps the word ''totally" should come

out on line 30, page 10.

The Court: You still want to strike, on page 2,

all the words "totally without merit"?

Mr. Fendler: Yes, sir.

The Court : But you want to leave in on page 10

the words "were without merit"?

Mr. Fendler: Will your Honor permit me to

check that judgment? I don't want to go beyond

the judgment. I will have to check the judgment

on which I am relying.

In fact, I don't think the phrase "without merit"

is used in the judgment. Will your Honor give me
one minute to limit it to what the judgment says?

The Court: Yes.

Mr. Fendler: The purpose is that the pleading

went beyond the judgment, and that was not the

intention.

What I should like to do, if your Honor please,

is on page 10, lines 29 and 30, to have the pleading

conform to lines 25 and 27 on page 2. That is the

wording of the judgment relied on. [3]

~ *Page numbering appearing at top of page of original Reporter's

Transcript of Record.
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The Court: What is the wording relied on, on

page 2?

Mr. Fendler: On page 2, lines 25 and 27, ''Elsie

Foulstone did not have and has never had any own-

ership or other right, title or interest therein or

thereto," referring to Case History, and that is the

phraseology of the judgment of the Superior Court.

So what I should like to do is interlineate on page

10, following the words, line 28, "and said judg-

ment conclusively establishes the fact that"—and

strike on lines 28 and 29 where it says, "any and

all claims of said Elsie M. Foulstone in, to or upon

said literary property 'Case History' were totally

without merit," and substitute therefor the follow-

ing: "that said Elsie M. Foulstone did not have

and has never had ownership or other right, title

or interest in or to said property 'Case History'

—

in or to said literary property 'Case History.' "

The Court: Any objection, Mr. Selvin?

Mr. Selvin: None, your Honor.

The Court : The amendments will be made. They

will consist of the following:

On page 2, there will be stricken from page 2 of

the amended and supplemental answer of defendant

Victoria Wolf, filed March 27, 1950, the words on

lines 27, 28 and 29, beginning: "In this connection

this defendant alleges," and ending "and were sham

and fraudulent."

On page 10 the words appearing on lines 30

and 31, "and [4] were sham and fraudulent" are

stricken. There is also stricken at page 10, line 28,
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the words beginning '^any and all claims of said

Elsie M. Foulstone in, to or upon said literary

property 'Case History' were totally without

merit," and there is inserted by interlineation on

page 10, line 28, after the words "the fact that,"

the following: "said Elsie M. Foulstone did not

have and has never had any ownership or other

right, title or interest therein or thereto"

Mr. Fendler: "in or to said literary property

'Case History.'
"

The Court: All right.

Now, that takes

Mr. Fendler: I notice, also, on page 2, line 26,

"ownership" is spelled "o-t-h," and I would like

to have that corrected so it reads "o-w-n."

Mr. Selvin: The words "and was sham and

fraudulent" on page 10, lines 30 and 31, also go

out?

Mr. Fendler: Yes, also go out.

The Court: I mentioned that.

The correction on page 2, line 29, "othership,"

will be changed to read "ownership." [5]

ROBERT M. W. VOGEL
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and

testified as follows:

The Clerk: What is your name, please?

The Witness: Robert M. W. Vogel.
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(Testimony of Robert M. W. Vogel.)

Direct Examination

By Mr. Selvin:

Q. Where do you live, Mr. Vogel?

A. 10334 Glenbarr Avenue, Los Angeles.

Q. What is your business or occupation?

A. I am manager of the International Depart-

ment of the Metro-Goldwyn-Mayer studios.

Mr. Fendler : Try to keep your voice up, please,

Mr. Vogel. My age is catching up with me.

Mr. Selvin : Are you sure it is your age, Harold ?

Mr. Fendler : Possibly I am hard of hearing.

Q. (By Mr. Selvin) : What is the function of

the International Department, Mr. Vogel?

A. Basically adapting or making our pictures

available for use abroad.

Q. And what are your duties as manager of that

department, generally speaking?

A. Seeing to it that our films as they are pro-

duced are available for use in 45 or 50 countries

in which we do [38] business. They have to be

adapted, changed, and so on.

Q. How long have you been engaged in that par-

ticular capacity?

A. A little more than 20 years.

Q. During all of that time with the plaintiff

Loew's Incorporated? A. Yes, sir.

Q. During all of that 20 years you have been

concerned, as I understand it, with the distribution

of Loew's pictures in foreign countries?

A. Well, I am not directly concerned mth the
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(Testimony of Robert M. W. Vogel.)

distribution, but I am concerned with making them

available for distribution.

Q. Are you familiar with the range of distribu-

tion of Loew's pictures in countries other than the

United States? A. Yes.

Q. In what countries are Loew's pictures dis-

tributed?

A. You ask me to name the countries'?

Q. Not the countries specifically. Can you make

a general statement?

A. In practically every major and most minor

countries ; altogether about 50 throughout the world.

Q. That has been true for how long?

A. Ever since I have been in that position.

Q. What pictures are so distributed? [39]

A. All of them.

Q. All feature pictures? A. That's right.

Q. From the experience in that kind of work

that you have related, have you acquired a famil-

iarity with or knowledge of the extent to which the

plaintiff's revenues for its motion pictures are de-

rived from distribution in coimtries other than the

United States? A. Yes, sir.

Q. What is the situation in that regard?

A. There is a considerable range. I would say

that the average of the total gross is about 40 per

cent from outside of the United States and 60

per cent from within it.

Q. In respect of those revenues, what has been

your observation with respect to whether in con-

nection with pictures distributed by Loew's Incor-
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(Testimony of Robert M. W. Vogel.)

porated the revenue from the United States alone

is sufficient to cover the cost of the picture?

A. I don't think it ever is.

Q. And as I understand your testimony, the

gross from the foreign market is and has been

necessary to the making of any profit on the pic-

tures distributed by Loew 's ? A. That 's right.

Q. Do you knov^ of a motion picture actress by

the name of Deborah Kerr? [40] A. Yes.

Q. From your experience with making pictures

available for foreign distribution, have you observed

anything v^ith respect to the particular desirability

in any foreign country of pictures in which Deborah

Kerr is starred?

A. Yes. I would, that Miss Kerr is in the Brit-

ish Empire one of our two or three top stars, and

in the rest of the overseas market among the half

dozen or, let's say, eight top stars of the company.

Mr. Selvin: You may cross-examine.

Cross-Examination

By Mr. Fendler:

Q. When did Miss Kerr commence her employ-

ment with Loew's Incorporated?

A. I would say about three years ago.

Q. That is in 1948?

A. That is not much more than a guess. I may

be a year or two out.

Q. What were the pictures in which Miss Kerr

was employed?

A. The Conspirator, King Solomon's Mines, and
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(Testimony of Robert M. W. Vogel.)

one other that I don't recall. I don't recall the title.

Q. How long was she engaged in the production

of King Solomon's Mines'? [41]

A. About eight months.

Q. Can you give me the time of that production,

the dates during which she was employed in the

picture ?

A. No. I think that picture was finished six or

eight months ago.

The Court: Sometime after July of 1950 "?

The Witness: I would say that; yes, sir.

Q. (By Mr. Fendler) : Miss Kerr was playing

the leading role in that picture from about Novem-

ber, '49?

A. That would be my guess. It is not much more

than a guess.

Q. Was The Conspirator produced before or

after King Solomon's Mines'? A. Before.

Q. Do you know the production dates on The

Conspirator ?

A. No, sir. I would say that the time of work

would have been perhaps 60 days, 50 or 60 days.

Q. Do you know when The Conspirator was

completed ? A. No, I don't remember that.

Q. Do you know when it was released?

A. No, sir, not from memory. We make about

40 pictures a year.

Q. Was the third picture which you mentioned

made before or after the production of King Solo-

mon's Mines'? A. Before. [42]
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(Testimony of Robert M. W. Yogel.)

Q. Was it made before The Conspirator, or

between

A. I believe between The Conspirator, if I recall

correctly.

The Court : What was the name of that picture ?

The Witness: I don't recall its title, your

Honor.

Mr. Fendler: Mr. Selvin, in order not to bring

this witness back, may we request the name and

the title of this third picture, and also the produc-

tion dates of the three pictures?

Mr. Selvin: I will be glad to supply them for

you, get them for you.

Q. (By Mr. Fendler) : Is it your testimony,

Mr. Vogel, that M-G-M has never recouped its

negative cost on any picture from distribution

within the United States'?

A. I don't think that is a question that I can

answer, sir.

Q. Well, didn't you testify that the revenue

from the United States alone is never sufficient to

cover the negative cost? A. Perhaps I did.

Q. That was an error, wasn't it?

A. I think so. What I would mean to say—

I

would like to correct it—I don't think we can ever

produce a picture, assuming that we can come out

whole only from the United States. [43]

Q. But sometimes you are pleasantly surprised

and make a profit from distribution in the United

States? A. That is the point, exactly.

Mr. Fendler: Very well.
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(Testimony of Robert M. W. Vogel.)

Mr. Cohn: No questions.

Mr. Selvin: I have just one question.

Redirect Examination

By Mr. Selvin

:

Q. Mr. Vogel, do you know from where Miss

Kerr came to her employment at Metro, Loew's?

A. From the British Isles.

Q. Do you know whether or not she was a motion

picture actress in the British Isles?

A. She had been a star in pictures there.

Mr. Selvin: That is all.

Mr. Fendler: No recross.

The Court: You are excused, Mr. Vogel. You
may step down.

Mr. Selvin: There was supposed to be a witness

here, he is under subpoena, from the Screen Writers

Guild, but he is not here and we will endeavor to

find out what went wrong.

Mr. Fendler: He is probably in Washington.

Mr. Selvin: I assume it will be stipulated that

this is a copy of the work Case History, which is

involved, subject [44] to any corrections that you

may care to make on comparison with the original,

or you can supply me with your copy, if you

want to.

Mr. Fendler: We will so stipulate.

Mr. Cohn: Yes.

Mr. Selvin: The pleadings, of course, admit the

sale and purchase of the story, so I will offer the

manuscript just identified.
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The Court: It will be Plaintiff's Exhibit 1 in

evidence.

(The document referred to was marked

Plaintiff's Exhibit 1 and was received in evi-

dence.)

Mr. Selvin: Your Honor, the pleadings, of

course, admit, and there was attached to the com-

plaint a copy of the Assignment or Agreement

which is involved here. If it will be of any con-

venience to the court I would be glad to offer a

conformed copy.

Mr. Fendler: We will stipulate it may be re-

ceived.

The Court: Plaintiff's No. 2 in evidence.

I am glad you did that, because in working on

the case I tried to pull out the copy in my file, with

the result indicated—I tore off one part of the

paragraph.

(The document referred to was marked

Plaintiff's Exhibit 2, and was received in evi-

dence.)

PLAINTIFF'S EXHIBIT No. 2

Form 211

Assignment of All Rights

Metro-Goldwyn-Mayer Pictures

Culver City, California

Know All Men by These Presents

:

1. That I, Victoria Wolf and Dr. Erich Wolff,

for and in consideration of the sum of Fifteen
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Plaintiff's Exhibit No. 2—(Continued)

Thousand and No/100 Dollars ($15,000.00), and

other good and valuable consideration to me in

hand paid by Loew's Incorporated, a Delaware

corporation, the receipt of which sum is hereby

acknowledged, have given, granted, bargained, sold,

assigned, transferred and set over and by these

presents do give, grant, bargain, sell, assign, trans-

fer and set over, forever, unto said Loew's Incor-

porated, hereinafter referred to as the ''purchaser,"

that certain manuscript consisting of 41 pages of

an original story entitled Case History, hereinafter

referred to as the "work," also the title and theme

thereof; together with all now or hereafter existing

rights of every kind and character whatsoever per-

taining to said work, whether or not such rights

are now known, recognized or contemplated, and

the complete, unconditional and unencumbered title

in and to said work for all purposes whatsoever.

2. I further give, grant, bargain, sell, assign,

transfer and set over, forever, to the purchaser, the

absolute and unqualified right to use said work, in

whole or in part, in whatever manner said pur-

chaser may desire, including (but not limited to)

the right to make, and/or cause to be made, literary,

dramatic, speaking stage, motion picture, photoplay,

television, radio and/or other adaptations of every

kind and character, of said work, or any part

thereof ; and for the purpose of making or causing

to be made such adaptations or any of them the

purchaser may adapt, arrange, change, novelize,
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Plaintiff's Exhibit No. 2—(Continued)

dramatize, make musical versions of, interpolate

in, transpose, add to and subtract from said work,

and/or the title thereof, to such extent as the pur-

chaser in its sole discretion may desire, and may
likewise translate the same into all or any lan-

guages. The purchaser shall have the right to use

my name as the author of the literary composition

upon which said adaptations, or any of them, are

based; and shall have the further right to use the

title of said work in conjunction with any adapta-

tions of said work, or any part thereof; and/or the

purchaser may use in connection with such adapta-

tions, or any of them any other title or titles which

it may select, and/or the purchaser shall have the

right to use the title of said work in connection

with any literary, dramatic, or other w^orks not

based upon said work. The purchaser shall also

have and is hereby given the right to obtain copy-

right in all countries upon said work and upon any

and all adaptations thereof, including the right of

acquiring copyright in all countries upon any

motion pictures based in whole or in part upon said

work.

3. Without in any manner limiting or derogat-

ing from the generality of the rights hereinabove

in paragraphs 1 and 2 granted to the purchaser, I

hereby particularly give, grant, bargain, sell, assign,

transfer, and set over forever to the purchaser the

sole and exclusive motion picture rights, talking

picture rights, and synchronized picture rights

throughout the world in and to said work, and also
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in and to the title and theme thereof together

with the sole and exclusive right, license, and priv-

ilege of using said work and title for motion pic-

ture, talking picture, photoplay, and synchronized

picture purposes; also the sole and exclusive right

to make motion picture films and photoplays based

in whole or in part on said work, together with the

right to sell, lease, license, and generally deal and

traffic in the same and/or recordations and/or re-

productions thereof throughout the world at any

and all times after the execution hereof. The term

''photoplay," as used in this instrument, shall be

deemed to include, but not be limited to, motion

picture productions produced, transmitted and/or

exhibited with sound and voice recording and re-

producing devices, radio devices, and all other now

existing or future improvements and devices which

are now or may hereafter be used in connection

with the production, transmission and/or exhibition

of motion picture productions. All rights necessary

to produce, transmit and/or exhibit such motion

picture version or versions of said work, accom-

panied by such sound and voice recording and

reproducing devices, radio devices, and all other

now existing or future improvements and devices

which are now or may hereafter be used in connec-

tion with the production, transmission and/or ex-

hibition of motion picture productions, are hereby

transferred and assigned to the purchaser. The

purchaser is hereby given the right to use the title

of said work in conjunction with motion picture
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productions and photoplays based upon said work

or any part thereof ; but the purchaser shall not be

obligated so to do and may use any other title or

titles which it may select as the title of such motion

picture productions and photoplays; and/or the

purchaser shall have the right to use the title of

said work in conjunction with motion picture pro-

ductions and photoplays not based upon said work.

The provisions of this paragraph shall not be

deemed or construed in any manner to limit or

derogate from the generality of the full and com-

plete rights hereinabove in paragraphs 1 and 2

granted to the purchaser.

4. I hereby represent and warrant that I am the

sole author and owner of said work, together with

the title thereof; that I am the sole owner of all

rights of any and all kinds whatsoever in and to

said work, throughout the world; that there has

been no publication or any other use of said work

or any part thereof with my knowledge or consent

anywhere in the world; that I have the sole and

exclusive right to dispose of each and every right

herein granted and/or purported to be granted;

that neither said work nor any part thereof is in

the public domain; that no motion pictures or any

other works have been produced which have been

based in whole or in part upon said work; that I

have in no way conveyed, granted or hypothecated

any rights of any kind or character in or to said

work, or any part thereof, to any person whomso-
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ever, other than the purchaser, nor have I granted

any right, license or privilege with respect to any

of the rights herein granted and/or purported to

be granted, to any person other than the purchaser

;

that I have not done or caused or permitted to be

done any act or thing by which any of the rights

herein granted and/or purported to be granted to

the purchaser have been in any way impaired; and

that I will not at any time execute any further

agreement or agreements in conflict herewith, nor

will I in any way attempt to encumber the rights

herein granted, nor will I do or cause or permit to

be done any act or thing by which the rights herein

granted and/or purported to be granted to the pur-

chaser may in any way be impaired. I further

represent and warrant that said work is original

with me in all respects, that no incident therein

contained and no part thereof is taken from or

based upon any other literary or dramatic work or

any photoplay, or in any way infringes upon the

copyright or any other right of any individual,

firm, person or corporation; and that the reproduc-

tion, exhibition or any other use by the purchaser

of said work in any form whatsoever will not in

any way, directly or indirectly, infringe upon the

rights of any individual, firm, person or corpora-

tion whatsoever.

5. I hereby appoint the purchaser my true and

lawful attorney, irrevocably, but for the sole benefit

of the purchaser, to institute and prosecute such
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proceedings as the purchaser may deem expedient

to protect the rights herein granted and/or pur-

ported to be granted, and/or to effect the recovery

by the purchaser of damages and penalties for the

infringement of said rights, and/or to secure to the

purchaser the full benefit of all of the rights herein

granted and/or purported to be granted. The pur-

chaser may sue in its own name and/or may use

my name, and/or at its option may join me as

party plaintiff or defendant in any suit or proceed-

ing brought for such purpose or purposes.

6. I hereby guarantee and warrant that I will

indemnify, make good and hold harmless the pur-

chaser of, from and against any and all loss, dam-

age, costs, charges, legal fees, recoveries, judgments,

penalties and expenses which may be obtained

against, imposed upon or suffered by the purchaser

by reason of any infringement or violation or

alleged violation of any copyright or any other

right of any person, firm or corporation, or by

reason of or from any use which may be made of

said work by the purchaser, or by reason of the

breach of any term, covenant, representation, or

warranty herein contained, or by reason of any-

thing whatsoever which might prejudice the secur-

ing to the purchaser of the full benefit of the rights

herein granted and/or purported to be granted. The

foregoing guarantees and warranties shall not apply

to any changes in said work which may be made

by the purchaser.
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7. I hereby agree duly to execute, acknowledge

and deliver, and/or to procure the due execution,

acknowledgment and delivery to the purchaser of

any and all further assignments and/or other in-

struments which in the sole judgment and discre-

tion of the purchaser may be deemed necessary or

expedient to carry out or effectuate the purposes

or intent of this present instrument.

8. If the names of two or more persons appear

hereinabove in paragraph 1 as the '^ undersigned,"

or if this instrument be executed by two or more

persons, then and in that event this agreement shall

be binding jointly and severally upon said persons,

and each of them, and each and all of the repre-

sentations, warranties, agreements, and obligations

on the part of the undersigned, hereinabove set

forth, shall be and be deemed to be the joint and

several representations, warranties, agreements, and

obligations of said persons, and each of them; and

the terms "undersigned" and "he" (wherever "he"

refers to the undersigned) shall be deemed to in-

clude and apply to all persons who are described

as the "undersigned"; and wherever the context so

requires, the masculine gender shall include and

apply to all genders, and the singular shall apply

to and include, as well, the plural. The term "pur-

chaser" as used herein shall include the purchaser

herein named, and as well, its successors and as-

signs. The purchaser may assign, transfer and

grant all or any part of the rights herein granted
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it to any individual, firm, person or corporation,

without limit, and shall enjoy its rights hereunder

in perpetuity and forever, as long as any rights in

said work are recognized in law or in equity, except

insofar as such period of perpetuity may be short-

ened due to any copyrighting by the purchaser of

said work and/or any adaptation or adaptations

thereof, in which case the purchaser shall enjoy its

rights hereunder for the full duration of such copy-

right or copyrights, including any and all renewals

thereof.

In Witness Whereof, I have hereunto set my
hand this 21st day of March, 1949.

[Seal] /s/ VICTORIA WOLF.
Victoria (Virginia Wolf).

[Seal] /s/ DR. E. WOLFF.
(Dr. Erich Wolff.)

State of California,

County of Los Angeles—ss.

On this 30th day of March, 1949, before me, D. M.

Jarrett, a notary public in and for said county

and state, residing therein, duly commissioned and

sworn, personally appeared Victoria Wolf and Dr.

Erich Wolff, known to me to be the persons whose

names are subscribed to the foregoing instrument,

and acknowledged to me that they executed the

same.

In Witness Whereof, I have hereunto set my
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liand and affixed my official seal the day and year

in this certificate tirst above written.

[Seal] /s/ D. M. JARRETT,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Nov. 18, 1952.

Admitted in evidence April 17, 1951.

Mr. Selvin: Your Honor, our principal witness,

Mr. Monta, informs me that by reason of a cardiac

condition he [45] has been advised by his doctor

not to undergo the strain or pressure of testifying.

His deposition was taken by the defendant some

time ago, and I understand the defendants are will-

ing, subject to objections as to certain parts of it,

which they have, that we may use that deposition

in lieu of Mr. Monta 's personal appearance, even

though he is within the jurisdiction.

Is that correct?

Mr. Fendler: That is understood.

Mr. Cohn: Subject to such objections that we

might be permitted to make if he were here in

person.

Mr. Selvin: I understand that. And subject to

the rules in respect of objections to [46] deposi-

tions.
* * *

The Court: Do you have specific objections in
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mind, or are you just guessing you might want to

object?

Mr. Cohn: I have some specific objection in

mind, specific objections to particular questions.

Perhaps we can save the time of the court if I

were allowed to answer that question after the noon

recess. I will go through it and see if there are

specific objections. The general objection to certain

portions of the deposition is an objection which

your Honor will have to rule on very shortly. That

is to say, whether or not you will in this proceed-

ing permit a collateral attack on the judgment

rendered against Miss Foulstone, and whether you

will go into the merits of title.

Some of this deposition does touch on that ques-

tion, and we will want to preserve our position so

as to make the objection in time.

The Court: Did you make it at the taking of

the deposition?

Mr. Cohn: No, your Honor.

Mr. Fendler: I think there is a stipulation re-

serving all objections, your Honor.

The Court: Whether you did or not, probably

in view of the unusual situation I think I probably

would permit the objections to be made at this time.

You are offering the deposition in lieu of the

witness.

Mr. Selvin: I wouldn't contend for a moment

that they are [47] not entitled to make that objec-

tion at this time. But I would suggest in that con-

nection, since it goes to one of the vital and perhaps

the determinative issues in the case, I am perfectly
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willing to agree that all testimony in this case is

taken subject to your objection in that regard, if

you will state it for the record, and it may be ruled

upon in connection with the final disposition of the

case. [48]
* * *

Mr. Selvin: As I have indicated, this is a depo-

sition that was taken on December 8, 1950, and it

was taken by the defendants. Mr. Fendler is actu-

ally doing the questioning.

(Whereupon counsel proceeded to read the

deposition of Rudolf Monta as follows:)

**Q. What is your full name?

''A. Rudolf Monta, R-u-d-o-l-f.

''Q. What is your association with the plaintiff,

Loew's Incorporated?

'*A. I am executive in charge of all problems

involved with literary and musical material used in

its motion pictures.

*'Q. Are you an officer of the corporation"?

**A. I am not.

*'Q. Are you an attorney admitted to practice

in the State of California? A. I am not.

*'Q. You, however, were formerly an attorney

admitted to practice before one or more European

states? A. That is so, this is correct.

''Q. And those countries in which you were ad-

mitted, what countries were they?

**A. France and Roumania.

"Q. Now, are you acquainted with either of the

defendants, Erich Wolff or Victoria Wolf? [49]
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**A. Yes, I am.

''Q. With both of them?

''A. With both of them.

*^Q. For how long a period of time have you

been acquainted with the defendant Erich Wolff?

*'A. Some four or five years.

"Q. For how long a period of time have you

been acquainted with the defendant Victoria Wolf?

'*A. I would say pretty much the same time;

four or five years.

''Q. When is the first time that you had any

business contact on behalf of the plaintiff Loew's

Incorporated with either of them?

'A. When we purchased the story Case History.a

''Q. Now, when with respect to those dates did

you have any contact with either Erich Wolff or

Victoria Wolf? Was it before or after the date

that you have mentioned?"

Mr. Selvin: Let me interpolate there that the

date mentioned by the witness as the date of

acknowledgment is March 30, 1949. [50]

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading of

the deposition as follows:)

^'Q. With respect to Case History?

''A. I do not think that I had any contact right

there and then.

*'Q. I see. When was the first contact that you

had with them? A. In this matter?

''Q. When, yes.
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*'A. After I received a letter from Mr. George

Bragin.

**Q. What is the date of that letter?

^'A. The date is June 29, 1949.

"(Discussion off the record.)

"Mr. Fendler: You have handed me, Mr. Monta,

a letter dated June 29, 1949, from J. George Bragin

referring to Case History, which bears in the upper

right-hand corner a typewritten or stamped legend,

^RM, July 1, 1949.'

"I assume the initials *RM' refer to yours, Rudy
Monta, and July 1st, 1949, is the date upon which

your attention was first directed to that letter?

"A. That is correct."

Mr. Selvin: The letter is then marked as [51]

Defendants' Exhibit 1 for identification.

Mr. Fendler: Do you wish to offer it at this

time?

Mr. Selvin: I do offer it at this time.

The Court: It will be received in evidence as

Plaintiff's Exhibit 3.

* * *

Mr. Cohn: I would like to examine the letter

before it is received.

The Court: Haven't you examined all the letters

before ?

Mr. Cohn: I have, but I haven't examined them

with respect to the objection I have in mind.

The Court: You come a little early after lunch.

One of the purposes of our pre-trial stipulation is

to avoid this.
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Mr. Cohn: I have examined it, but I want to

determine whether this is an appropriate time to

make the objection that I spoke about before.

The Court: All right.

Mr. Cohn: Your Honor, I object to the recep-

tion of this letter on the ground that this is an

attempt to impeach and attack the judgment ren-

dered by the Superior Court in the Foulstone case,

which has been referred to before, because it pur-

ports to assert a title in Miss Foulstone contrary

to the adjudication by the court. [52]

Mr. Fendler: We join in the objection for the

reasons stated, as incompetent, irrelevant and im-

material.

Mr. Selvin: Of course, if that objection is sus-

tained, it would obviously be a determination that

a State Court judgment which, incidentally, is not

yet in evidence, is so binding on the plaintiff as to

preclude any possibility of success in this action.

While I am prepared to argue the objection, I do

think going to a vital issue of that sort in the case

that it ought to be deferred until the final argument

of the case, although I am prepared to go ahead

any way that the court deems best.

The Court: I am going to overrule the objection

and admit the letter in evidence, reserving a motion

to strike later on, a motion on the part of the de-

fendants to strike, if they are so advised. However,

let me say that an offhand cursory look at this

thing, this chronological list of dates that I com-

piled here, indicates that that judginent was never

entered until February 28, 1950, and some of these
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events happened before that time. If your objec-

tion is good, it would mean not only that the judg-

ment is a binding judgment, but that it relates back

in some fashion or other to preclude the plaintiff

from asserting and proving certain things that

happened before the judgment was ever entered.

I don't think you can give it that interpretation.

I will say that the burden is going to be on you

to change [53] my mind about that.

It seems to me, granting all that you may say

about that judgment, and granting all you may
say about its binding effect on the plaintiff, you

have a series of things that happened before the

time the judgment was entered.

Supposing the plaintiff, before that judgment was

entered, did legally exercise a right to rescission,

had the right and did exercise its right to rescis-

sion, then that happened before the judgment was

ever entered.

Mr. Cohn: I am prepared to argue the question

at any time. But in connection with the point that

your Honor is making, let me point out that the

judgment operates in two ways. In the first place,

it is an emolument of title, it operates as of the

date it becomes final, but it goes beyond that, be-

cause the judgment declares the rights of the par-

ties not only as of the time when it takes effect, but

as of all time, that is to say, it declares that Miss

Foulstone never had any right. And in that regard

an effort to impeach the judgment or to attack the

judgment would reach out even as to the time in
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1944 or 1945 when she claims to have participated

in the writing of this story.

What I am trying to say, your Honor, is that the

judgment acted in two ways. It was effective as a

quitclaim, as an operative instrument of title, as

of the date it became final; but the second way in

which it operated was to declare [54] the rights

of the parties. And as to that its declaration goes

beyond the date of its entry. That is to say, it

goes back into 1944 and to all time, from the be-

ginning of the world, it says Miss Foulstone never

had any title.

The Court: There is of course the difference

between the admissibility of the document and

what the court finally finds in the case. Under one

of the theories that Mr. Selvin has advanced, he

advances the theory that even if the title of the

Wolffs was good, even if Foulstone had no claim,

still there was a reasonable apprehension on the

part of plaintiff that title would not be good. Now,

passing that, supposing I were trying this case with

a jury, I probably would have to rule whether that

was a tenable theory of defense to the action, but

the evidence would then be admissible, and subse-

quently, as the trier of fact, the jury would deter-

mine what the ultimate facts were.

I think the things that happened between these

parties is admissible. Now, what effect I am going

to give to them remains for final decision of the

court. But I think you would be taking a very

extreme position to try to exclude from the court's

consideration the things that transpired between
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the time of the execution of this assignment, for

example, and the entrance of this judgment on

February 28th.

Mr. Cohn : If the court please, I want the record

to be absolutely clear that we have not waived our

right to stand [55] on the judgment. Under the

cases, at least, in California, you can waive the

right to stand on a judgment.

The Court: What I will do hereafter as we

progress, I will decide as we go along. But as to

this letter, your objection is overruled and it will

be received in evidence as Plaintiff's Exhibit 3.

There will be reserved to both defendants a motion

to strike it from the files.

Mr. Cohn: Thank you.

Mr. Fendler: May it be understood that the

letter is not received as evidence of the facts therein

stated, which of course would be pure hearsay as

to the defendants herein?

Mr. Selvin: It is offered for the purpose of

showing the nature of the notice that we received

that day.

Mr. Fendler: So understood.

The Court: I understand. The stipulation will

be approved. [56]
* * *

Mr. Selvin: Your Honor, Mr. Cohn has asked

me if I would [58] renew an offer of stipulation

which I made before the noon recess, and I am glad

to do so.

I am willing that any evidence of the plaintiff

received in this cause may be received subject to
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the objection on the ground that it is a collateral

attack on the State Court judgment, and subject

to an appropriate motion to strike at the conclusion

of the case, without the necessity of the objection

being repeated and reurged each time any item of

evidence is offered.

Mr. Cohn: Thank you, Mr. Selvin.

Mr. Fendler: We will accept the [59] stipula-

tion.

* * *

Mr. Selvin: In view of the fact that this is a

pre-trial stipulation, I would like, also, to make

our position clear with respect to paragraph 11 of

the stipulation. While we are perfectly willing to

have that judgment in evidence as part of the facts

bearing upon this controversy, we do not, by in-

cluding it in the stipulation, waive our objection

or our position that that judgment in no way is

binding on the plaintiff for reasons which I shall

outline at an appropriate stage in the proceedings.

Mr. Fendler : That is so understood.

The Court: I understand.

Mr. Fendler: Although, being a document, the

execution of which is conceded by reason of its in-

corporation in the answer

Mr. Selvin: There is no question about the

authenticity of the judgment; it is only a question

of its legal effect.

Mr. Cohn: It is, however, in evidence by virtue

of your offer?

Mr. Selvin: Yes. [62]
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The Court: What was your statement, Mr.

Cohn?

Mr. Cohn: By virtue of Mr. Selvin's offer, the

judgment is now in evidence, the plaintiff having

reserved its position with regard to the effect of

the judgment.

The Court: Let me read this. I don't know that

the judgment is in evidence as such. There is a

stipulation of facts about it which is on file, which

stipulation says that on or about February 28th

judgment of declaratory relief was rendered in the

Superior Court in favor of the defendants herein

and against plaintiff Elsie Foulstone, copy of which

judgment is attached to defendants' answer marked

Exhibit A.

That is what the record shows.

Mr. Cohn: I understood Mr. Selvin in his last

statement, the second to the last statement, to take

the position that it was in evidence as part of his

offer. But if your Honor wants a separate offer,

that is satisfactory; I have copies of it.

The Court: Now, you are just complicating

things. You talk about the judgment being in evi-

dence, when technically that isn't correct. You

have a stipulation referring to the judgment and

reciting certain facts about the judgment, identify-

ing the judgment as being a part of a pleading.

Mr. Fendler: I think it might facilitate matters

if Mr. Selvin offered each of the exhibits from 2

to 11, inclusive, and they could be marked so that

hereafter we could [63] refer to them by exhibit 1
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numbers, and they will be in evidence without ques-

tion, if that is satisfactory.

Mr. Selvin: I am starting to offer them. I was

about to ask the court if it would be satisfactory,

so long as we are on the subject, if I could go ahead

with the documents referred to. The document re-

ferred to in paragraph 2 is already in evidence as

Exhibit 3, I believe. The next dociunent referred

to, letter to Miss Bertha Case from plaintiff, I will

offer as Plaintiff's next in order.

The Court: It will be received in evidence as

Plaintiff's 4. That is the letter from

Mr. Selvin: Letter from Mr. Monta to Miss

Case, who I think has been, or will be identified in

this case as the agent through whom the defendants

sold their material to the plaintiff.

The Court: All right.

(The document referred to was marked

Plaintiff's Exhibit 4, and was received in evi-

dence.)

Mr. Selvin: The next letter mentioned in para-

graph 4, letter to the defendants from Mr. Bragin

dated April 15, 1949. Do you have a copy of that?

Mr. Fendler: We have no objection to a photo-

stat.

Mr. Selvin: The letter actually is dated April

14th.

Mr. Cohn: The stipulation refers to the receipt

of the letter. [64]

Mr. Selvin: Then I will offer the letter referred

to in paragraph 4 of the stipulation as Plaintiff's

next in order.
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Mr. Cohn: The objections to these offers that

were made earlier by Mr. Fendler, I take it there

is no necessity to repeat them'?

The Court : No, there is no need to repeat them.

This is a letter from Bragin to the Wolffs. It will

be received as Plaintiff's 5.

(The docmnent referred to was marked

Plaintiff's Exhibit 5, and was received in evi-

dence.)

Mr. Selvin: Then in that same paragraph there

is a reply that Mr. Fendler has referred to, which

I now offer as next in order, being dated April 21,

1949.

The Court: It will be received as Plaintiff's 6

in evidence.

(The docimient referred to was marked

Plaintiff's Exhibit 6, and was received in evi-

dence.)

Mr. Selvin: The letter referred to in paragraph

5, being a letter from Mr. Fendler to the plaintiff,

received July 7th, dated July 6th, 1949, I will offer

as next in order.

The Court: It will be received as Plaintiff's 7

in evidence.

(The document referred to was marked

Plaintiff's Exhibit 7, and was received in evi-

dence.) [65]

Mr. Selvin: I will offer as next in order the

letter referred to in paragraph 6 of the stipulation,

being a letter addressed to Mr. William V. O'Con-
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nor, from my office, and indicating that copies were

also sent to the defendants personally, a letter dated

July 30, 1949.

The Court: It will be received as Plaintiff's 8

in evidence.

(The document referred to was marked

Plaintiff's Exhibit 8, and was received in evi-

dence.)

Mr. Selvin : Before coming to the letter referred

to in paragraph 7, I have some intervening letters

from the firm of O'Connor and O'Connor, which I

shall ask the defendants to stipulate were written

and mailed in due course of mail to the addressee

on or about the dates they respectively bear, dated

August 1st and August 8th, 1949.

The Court: From whom to whom?
Mr. Selvin: From the firm of O'Connor and

O'Connor, addressed to me in each instance. The

first one being dated August 1st, 1949. Is the stipu-

lation satisfactory'?

Mr. Fendler: No objection to the introduction

in evidence.

The Court : The letter of August 1st, 1949, from

O'Connor to Selvin, will be Exhibit 9 in evidence;

the letter of August 8th, O'Connor to Selvin

Mr. Selvin: That's right. 166']

The Court: will be No. 10 in evidence.

,1 (The docmnents referred to were marked

Plaintiff's Exhibits 9 and 10, and were received

in evidence.)
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Mr. Fendler: I think, however, Mr. Selvin, that

the O'Connor firm purported to represent simply

Dr. Erich Wolff, and so far as I know there is no

authority to represent Victoria Wolf at any time.

Mr. Selvin: I will have to take your statement

for it, Mr. Fendler. But in that connection, will it

be stipulated, then, that there was no other cor-

respondence purporting to be made on behalf of

Mrs. Wolf in reply to the letter of July 30th which

has been marked Plaintiff's Exhibit 8?

Mr. Fendler : Yes, I will so stipulate.

The Court : That will be received in evidence as

Plaintiff's Exhibit No. 10.

Mr. Selvin: I will next offer, then, the letter of

August 19, 1949, referred to in paragraph 7 of the

stipulation, being a letter, again from O'Connor

and O'Connor, this time addressed to Loeb and

Loeb.

The Court: It will be received in evidence as

Plaintiff's Exhibit 11.

(The document referred to was marked

Plaintiff's Exhibit 11, and was received in evi-

dence.)

Mr. Selvin: To complete the correspondence be-

tween the O'Connor firm and my firm, will it be

stipulated, [67] gentlemen, that this carbon copy of

a letter dated August 22, 1949, was, in fact, written

and mailed on or about the date that it bears by my
secretary, and that in its reference to me it cor-

rectly states the facts?

Mr. Cohn: Yes, I will so stipulate.
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Mr. Fendler: So stipulated.

The Court: It will be received in evidence as

Plaintiff's 12 in evidence.

(The document referred to was marked

Plaintiff's Exhibit 12, and was received in evi-

dence.)

Mr. Selvin: I may say the fact that it states

that I was on vacation at the time.

I will next offer, subject to the same stipulation,

if satisfactory, that is, that the letter was written

and mailed by the party by whom it purports to

have been written on or about the date that it bears,

being a letter from the O'Connor firm to me, dated

September 21, 1949.

Mr. Cohn: No objection.

Mr. Fendler: Was there any intervening cor-

respondence, Mr. Selvin, between Exhibit 12, dated

August 22nd, 1949, and this letter dated September

21, 1949?

Mr. Selvin: There is no intervening correspond-

ence.

Mr. Fendler: So stipulated.

Mr. Selvin : I will, if you desire, refresh my rec-

ollection from my records and indicate whether or

not there were [68] any intervening telephone calls

or conversation between Mr. O'Connor and myself,

but there is no intervening correspondence.

Mr. Fendler: So stipulated.

The Court: It may be received as Plaintiff's 13

in evidence.
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(The document referred to was marked

Plaintiff's Exhibit 13, and was received in evi-

dence.)

Mr. Selvin: Then I will ask that a copy of a

letter dated October 4, 1949, to the O'Connor firm,

from Mr. Susman of my firm, be accepted as a true

and correct copy of the original, which was sent on

or about the date that it bears in regular course

of mail.

It is not offered for the truth of the matters re-

cited, but merely to show the course of communica-

tion between representatives of Dr. Wolff and

ourselves.

Mr. Fendler: We will have to object to this, if

your Honor please, on the ground, quite obviously,

it is a series of self-serving declarations by counsel

for plaintiff after they had served the notice of

rescission. Being after the service of such notice,

it would be irrelevant, incompetent and immaterial

for any purpose and purely self-serving.

The Court: Mark it for identification as Exhibit

14. Let me see it, Mr. Clerk. [69]

(The document referred to was marked

Plaintiff's Exhibit 14, for identification.)

Mr. Selvin: As I say, it is not offered to prove

the truth of any of the facts, but merely to show

what is, in fact, the end of the course of communi-

cation between the parties.

The Clerk: Plaintiff's Exhibit 14, for identifi-

cation.
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The Court: Objection will be sustained as to 14

for identification.

Mr. Selvin: And the document referred to in

paragraph 9 of the pre-trial stipulation, which is

the notice of rescission, I will offer as the Plain-

tiff *s next in order.

The Court: It will be 15 in evidence.

Mr. Cohn: If the court please, the copy offered

has some pencil notations.

Mr. Selvin: It is the plaintiff's notation of the

date of mailing of the notice, which if you don't

want it on the copy I will supply it by putting in

the registered receipt.

The Court: You stipulated in 9 that service was

made on Erich Wolff and Victoria Wolf, respec-

tively, on September 30th and October 1st, so what

difference does it make*?

Mr. Selvin : I offer a copy without the notations,

if counsel object to a fact which has been already

stipulated to.

The Court: 15 in evidence, Notice of Rescission,

without annotations. [70]

(The document referred to was marked

Plaintiff's Exhibit 15, and was received in evi-

dence.)

Mr. Selvin : That takes care of all the documents

referred to in the stipulation, except for the judg-

ment.

The Court : You might interpret the signature of

15 for the benefit of the reporter. Loew's Incorpo-

rated by
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Mr. Selvin: L. K. Sidney.

The Court: It doesn't look like L. K.; it looks

like his first name is written out.

Mr. Selvin: He might have written it Louis K.

Sidney, or Lou K. Sidney, but it is definitely Mr.

Sidney's signature.

The Court : It looks like Louis K. Sidney to me.

Mr. Selvin: As long as the documents are being

put in seriatim, I prefer the judgment come by the

defendant.

Mr. Fendler: We o:ffer the judgment in the

Superior Court action No. 564,972, which is the

same as the copy attached to the answer, as De-

fendants' Exhibit A, pursuant to paragraph 11 of

the stipulation of facts, as Defendants' Exhibit A.

Mr. Selvin: To which I will object at this time

upon each of the following grounds:

First, that the judgment was entered in an action

to which the plaintiff was not a party, in which it

was not served, and in which it did not appear;

Secondly, upon the ground that the judgment was

rendered [71] in an action in which the issues were

not the same as the issues in this action
;

Thirdly, upon the ground that the judgment was

rendered in an action to which no privy of the plain-

tiff was a party ; and,

Fourth, upon the ground that the judgment could

in no event be res judicata of any question as be-

tween named or alleged codefendants in this action

between whom no adversary pleadings had been

exchanged or adversary issues presented or ten-

dered.
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I realize that that raises, again, the basic ques-

tion, and I have no objection to it being disposed of

in the same way as the defendants ' objection.

'The Court: The objection will be overruled, re-

serving to the plaintiff a motion to strike.

The Clerk: Defendants' Exhibit A.

The Court: Defendants' A in evidence.

(The document referred to was marked De-

fendants' Exhibit A, and was received in evi-

dence.) [72]
* * *

AMANDA ALGREN
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and tes-

tified as follows:

The Clerk: What is your name, please?

The Witness : Amanda Algren.

Direct Examination

By Mr. Selvin

:

Q. What is your business. Miss Algren?

A. I am employed by the Screen Writers' Guild.

Q. In what capacity ?

A. Among others, I am known as a registration

secretary.

The Court: You are not refusing to answer on

the ground that you might incriminate yourself, or

anything ?

The Witness: No. I also do some bookkeeping

and other work.

Q. (By Mr. Selvin) : Does the Screen Writers'
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Guild maintain a registration service by which

writers may file for registration various literary

compositions, literary and dramatic compositions'?

A. Yes, sir, it does.

Q. Was that service maintained as long ago as

1944? A. Yes, it was.

Q. Can you explain in a general way how the

registration [73] is effected and what records are

kept or made of any particular registration?

A. Material is

Mr. Fendler: May we interpose an objection that

no foundation is laid to show that this witness has

any personal knowledge as to matters occurring in

1944 at or about the time of the claimed registration.

We object to any practices at the present time as too

remote and as not showing the practice in 1944.

Mr. Selvin: I will ask the questions in that re-

gard, although I do not concede that it is necessary

under the uniform business records act.

Q. (By Mr. Selvin) : How long have you been

a registration secretary of the Screen Writers'

Guild? A. About four years.

Q. That would take it back to 1947, approxi-

mately? A. That's right.

Q. Were you employed by the Screen Writers'

Guild prior to that time ?

A. I have been employed by them for about four

and a half years.

Q. Relating to the time of which you have per-

sonal knowledge, has the Screen Writers' Guild

maintained records of the various registrations ?
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A. Yes, it has. [74]

Q. In what way are those records kept?

A. The manuscripts themselves are filed by

—

numerically. There is a card file under the author's

name, which is a duplicate of the receipt that is

given to the person who registers the material, and

another duplicate of that is filed according to titles.

Q. How is the material which is filed kept ?

A. It is put into an envelope which is sealed, and

the information on the envelope is the author's

name, title, and the signature of the person who
brings the material in for registration, and the date,

registration number, and time of day if it is brought

in.

Q. Under what circumstances or conditions are

those sealed envelopes opened?

A. They are opened either by the request of the

author, that is, the person in whose name the mate-

rial is registered, or by court order.

Mr. Fendler : Mr. Selvin, in order to shorten the

time here, if you would like to stipulate or would

like us to stipulate that there was deposited and

registered at the Screen Writers' Guild certain man-

uscripts, copies of which were identified upon the

taking of Dr. Wolff's deposition, we would be will-

ing to enter into such a stipulation.

Mr. Selvin: I am willing to accept the stipula-

tion, but of course it doesn't go far enough, since

it doesn't specify [75] names, dates, or stories in-

volved.
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Mr. Fendler: If you want to make an offer, we
will try to stipulate.

Mr. Selvin: The Screen Writers' registration

system being what it is, the only offer of stipulation

I can make, I can make only after I see what the

Screen Writers' Guild has brought.

The Court : Do you have a manuscript here ?

The Witness: Yes.

The Court: Then we are wasting time. Bring

it out.

Q. (By Mr. Selvin) : Do you have a registered

manuscript or envelope purportedly containing a

registered manuscript entitled "Swear Not by the

Moon"? A. Yes.

Q. When does it indicate it was registered?

A. November 15, 1944.

Q. You have handed me an envelope which con-

tains a great deal of printing on the front page of

it, but which can be identified by the large letters

or the large words reading, ''The Registration Bu-

reau of Screen Writers' Guild, Inc."

I am willing to stipulate that the manuscript in

this envelope which the witness has just handed me,

and which I have not seen, was registered by the

person indicated thereon on the date indicated

thereon.

Mr. Fendler: We can't stipulate to that, but we

will [76] stipulate that the document—in other

words, we have no knowledge of the facts as to who

made the registration, and obviously this witness has

no knowledge
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The Court: What is the dispute? Who does it

appear to be registered by*?

Mr. Selvin: I will read the whole thing: '*En-

closed synopsis"—that is the word that is checked

of a number of words—*' Enclosed synopsis entitled"

—now, there is handwriting—^' Swear Not by the

Moon" By—which is printed, and then in hand-

writing—" Elsie M. Foulstone and Erich Wolff,

M. D." That is the end of the handwriting there.

**For registration in The Registration Bureau of

Screen Writers' Guild, Inc., Affiliated with The Au-

thors' League of America, Inc.

''Signature of person requesting registration,"

and then there is handwriting, "Elsie M. Foul-

stone," and then follows the address, and so forth,

and the date, which is November 15, 1944.

My stipulation only requests that the registration

was requested, as far as the Guild was concerned,

by Elsie M. Foulstone.

Mr. Cohn: I can't join in that stipulation, if the

court please.

Mr. Selvin : All right. Then I will prove it as a

business record. [77]

I may add, our subpoena called for Alice Penne-

man, who was there in 1944 and could testify from

her own knowledge. The Guild in its wisdom and

authority has sent someone other than was called for

by the subpoena.

Mr. Fendler : We do not contend it is not a docu-

ment that is part of the Screen Writers' Guild. Our
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only objection is to recitals on the face of the docu-

ment of which the witness has no personal knowl-

edge.

The Court : Is there any dispute that that is Elsie

Foulstone's signature on the envelope? There are

ample witnesses in court that can identify it. Dr.

Wolff apparently is here.

Mr. Selvin: Is there any dispute but what this

envelope and its contents, which I have in my hand,

are or are not a part of the records of the Screen

Writers' Guild kept in the regular course of busi-

ness?

Mr. Fendler : Of course not.

Mr. Cohn: I will so stipulate.

Mr. Selvin : Then on that stipulation I will offer

the envelope and contents in evidence as a business

record.

Mr. Cohn : I object to it, if the court please, be-

cause there is no one to authenticate the signatures

appearing on the envelope itself. As a business

record, I assume it is admissible, but as a statement

of fact which appears on the face of the envelope,

it has not been authenticated and is not [78] a seal

of authenticated documents.

Mr. Selvin: As a business record it is evidence

of the facts which are reported.

The Court: I am going to receive it in evidence

as Plaintiff's Exhibit 16 in evidence. Now, if there

is any question about whether this is Elsie Foul-

stone's signature, which presently does or does *not

appear in evidence, Dr. Wolff is here, he is an ad-

verse party, and he can be put on the witness stand
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under 43(b) and asked is that Elsie Foulstone's

signature.

It seems to me we are just wasting a lot of time.

In evidence as Plaintiff's 16. Objections are over-

ruled.

(The document referred to was marked

Plaintiff's Exhibit 16, and was received in evi-

dence.)

Q. (By Mr. Selvin) : Do you have another

sealed envelope indicating registration of some liter-

ary material entitled "Swear Not by the Moon?"
A. No, I have not.

Mr. Fendler: I can't hear you.

The Witness: No, I haven't.

Mr. Selvin: You may cross-examine.

Mr. Fendler: No questions.

Mr. Cohn: I have a question. [79]

Cross-Examination

By Mr. Cohn:

Q. Have you made an examination to determine

whether there is or is not any additional registra-

tion under the title Swear Not By the Moon?

A. No. To the best of my knowledge there are

not any others.

Q. Information which is written on the face of

the envelope, in your experience, is the information

which is given to you by the person who comes to

register the manuscript, isn't that right?

A. No. If the person comes into the office to

register the manuscript, that person writes, fills

out the envelope except for the signature, which
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shows by whom the envelope was sealed, that is, the

Guild employee, and the information showing the

registration number, date received, and whether it

was brought in or mailed in. If it was brought in,

the time of day ; if it was mailed in, it simply states

"By mail."

Q. The Guild does not conduct any investigation

to determine whether the facts which the man or

the registrant states is true?

A. No, we don't.

Mr. Cohn: No further questions.

The Court : Just explain to me, Mr. Cohn—I am
just [80] kind of dumb—what is the materiality of

that? What fact is there on that envelope about

which the Guild might have made some inquiry that

they didn't make an inquiry? The signature of

Elsie Foulstone?

Mr. Cohn: No. The fact that she is the author,

or whatever it happens to be. ''By Erich Wolff,"

*'By Elsie Foulstone." This is offered as a business

record, and it is supposed to speak verity, unless it

carries a prima facie presumption of verity. It is

not a business record, it is not kept as part of the

records of the business of this company. The in-

formation was put on it by someone other than the

Screen Writers' Guild. No investigation. It carries

no authenticity by virtue of the fact that it is kept

in a depository of the Screen Writers' Guild. That

is the purpose of my questions. [81]

* * *

Mr. Selvin: I assume in due course the court
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will permit the opening of the envelope which has

just been put in evidence?

Mr. Fendler: It may be opened at any time, by

the clerk or counsel

The Court: The clerk will open it right now,

and the document, whatever is inside of it, will be

marked 16-A. It consists of 7 pages of typewriting

on punched paper not clipped together. The clerk

will be instructed to clip it together in the upper

left-hand corner and mark it 16-A. It will be avail-

able for the inspection of any counsel or party.

(The document referred to was marked

Plaintiff's Exhibit 16-A, and was received in

evidence.)

(Whereupon, counsel resimied the reading of

the deposition of Rudolf Monta, as follows:)

Mr. Selvin: I am resuming at page 5, line 14.

*'Q. Following your receipt of this letter"

That is the letter that I think has been marked Ex-

hibit 3 now.

''from the attorney Bragin, what did you next

do?

"A. I wrote the same day a letter to Miss

Bertha Case, the agent who represents Dr. Wolff

and Miss Victoria Wolf. [83]

''May I qualify why I did it?

"Q. Surely.

"A. I did it because I happened to know that

Miss Wolf left for Europe, and I thought that so

did Dr. Wolff. I therefore wrote to their agent.
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''Q. Now, Victoria Wolf at that time was not

married to Dr. Wolff, was she?

*'A. That is correct.

"Q. Had M-G-M, and perhaps you, in your as-

sociation with Loew's Incorporated, had previous

business dealings with Victoria Wolf before the

purchase of Case History?

'^A. This may be so. I just do not know. I

would have to look up the records.

''Q. Miss Bertha Case was associated with

Lyons Agency? A. That is correct."

Mr. Fendler: We will stipulate that Exhibit 4

in evidence is the same as Defendants' Exhibit 2

for identification, the letter dated July 1, 1949, ad-

dressed to Miss Bertha Case.

Mr. Selvin: That is Exhibit 2 in the deposition.

Mr. Fendler : Yes, Exhibit 2 for identification in

the deposition.

You may skip to line 22. [84]

Mr. Selvin: Yes, we will go down to line 22,

then.

(Whereupon, counsel resumed the reading

of the deposition of Rudolf Monta, as follows :)

*'Q. Now, what was the next occurrence or

reply ?

''A. The next thing that happened, I had a call

from Dr. Wolff who told me that

'^Q. Pardon me one minute. When you say *a

call' you mean a telephone call or a call being a

visit here in person at your office ?

''A. Well, my recollection is that after this let-
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ter he did call me on the phone and came also to see

me.

'^Q. Now, can you give us the approximate date

of the telephone conversation?

''A. Well, all this took place between July 2nd

or July 7th''

Mr. Selvin: May it be stipulated the ''of" was

to be ''and"?

Mr. Fendler: Yes.

(Whereupon, counsel resumed the reading of

Rudolf Monta, as follows:)

"A. Well, all this took place between July 2nd

and July 7th, when I have a definite recollection of

him coming to see me here.

"Q. Now, when Mr. Erich Wolff came to see

you [85] here on July 7th, did anyone accompany

him? A. Miss Case accompanied him.

"Q. Miss Case?

"A. Yes, Miss Bertha Case.

"Q. And you say there was a conference then

of the three of you; yourself, Erich Wolff, and

Miss Case here in your office on July 7th, is that

correct ?

"A. It is correct, but I may say right away

that Miss Case kept quiet all the way through. It

was a two persons talking.

"Q. Now, did you make any memorandum of

that conversation either at that time or at the con-

clusion of the conference or subsequently?

"A. Well, I have it embodied in a letter which

I wrote to Herman Selvin, but part of this letter is

of a confidential nature.
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"Q. Well, now, before you refer to the letter,

you mentioned one or more telephone calls which I

understood you to have had with either Dr. Erich

Wolff or Miss Case which preceded this conference

on the 7th. Do you have any record or memoran-

dum relating to any telephone calls "?

^'A. My recollection is that I had telephone

conversations only with Dr. Wolff. I do not recol-

lect any conversation with Miss Case. [86]

**A. I inquired from Dr. Wolff to what extent

the contingents contained in the letter of—will you

give me the exhibit, the letter of Mr. George Bragin

of June 29th—he told me that in the course of 1944

he was profoundly impressed by reports he had

read "

Mr. Selvin: There is an interruption by Mr.

Susman, which I don't think needs to be read.

Mr. Fendler. No.

(Whereupon, counsel resumed the reading of

the deposition of Rudolf Monta, as follows:)

*'The Witness: He also told me part of that in

the telephone conversation. He was profoundly im-

pressed by reports that he had read in medical pub-

lications regarding a new technique of surgery

known as lobotomy made in order to cure melan-

cholia, and that he approached—no—and that he

saw great dramatic possibilities in what he had

read, and approached Miss Foulstone, F-o-u-1-

s_t-o-n-e, a professional writer, with a purpose or

rather with the purpose to have her together with

him write a story of fiction in which the lobotomy
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operation would be used as a dramatic device, and

she did write one outline and another outline of

such story, but then he didn't like what she wrote

and severed the relations he had with her, [87]

and he feels that the story which was subsequently

written by Victoria Wolf and him is different from

what Miss Foulstone had written.

**0n my request he delivered to me copies of the

seven-page manuscript entitled Swear Not By the

Moon, and of another 17-page manuscript bearing

the same title."

Mr. Fendler: Mr. Selvin, do you wish to stipu-

late that the Exhibit 16-A is the copy of the seven-

page manuscript entitled Swear Not by the Moon,

a copy of which was delivered to Mr. Monta by Dr.

Erich Wolff on or about July 7th?

Mr. Selvin: Yes, I am willing to so stipulate.

Mr. Fendler: Excepting the handwritten por-

tion which on the face of 16-A says, ''By Elsie M.

Foulstone and Erich Wolff, M.D."

Mr. Selvin: In other words, the copy which Dr.

Wolff gave to Mr. Monta at this time in question

did not contain that phrase?

Mr. Fendler: Correct.

Mr. Selvin: That is correct. And the stipula-

tion, I take it, is subject on the part of both of us

to correction on comparison of the two copies.

Mr. Fendler: So stipulated.

Mr. Selvin: I assume they are the same other-

v^ise?

For the sake of the record, your Honor, I assume

that [88] whenever Mr. Fendler makes an objection
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or a stipulation, and Mr. Cohn does not dissent,

that he joins, and vice versa, whether Mr. Cohn

does it and Mr. Fendler is silent, that he consents.

Mr. Fendler: So stipulated.

The Court: Yes.

Mr. Fendler: It may be that one of us

The Court: If you don't agree, you so indicate.

Otherwise we will assume, sitting there at the coun-

sel table, that one speaks for the other.

Mr. Fendler: Right.

Go to line 21, Mr. Selvin.

Mr. Selvin. Well, line 17.

(Whereupon, counsel resumed the reading of

the deposition of Rudolf Monta, as follows:)

''The Witness: Well, it is what I am relating

now, they are the telephone conversations and calls

of Dr. Wolff up to July 7th when he came to see me
with Miss Case.

"Q. Now, Mr. Monta, in order that the record

can be completely clear, do you have any recollec-

tion at this time as to whether or not you had one

or more telephone calls prior to July 7th when Dr.

Wolff arrived here with Miss Case?"

Mr. Selvin: Let me interject there, when you

were referring [89] to "here" in these cases, Mr.

Fendler, you meant Mr. Monta 's office at the plain-

tiff's studios, isn't that correct?

Mr. Fendler: That is correct.

Mr. Selvin: Because that is where the deposi-

tion was being taken.

Mr. Fendler: Certainly.
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(Whereupon, counsel resumed the reading of

the deposition of Rudolf Monta, as follows:)

'*A. I have a recollection of more than one tele-

phone call, because the manuscripts of the two

stories authored by Miss Foulstone and Dr. Wolff

were delivered to me by Dr. Wolff immediately

after the first telephone call, and I told him that I

find striking similarities between the stories writ-

ten by Miss Foulstone and Dr. Wolff, and the story

Case History which Dr. Wolff and Victoria Wolf

has sold to us, and I urged him to reach an under-

standing with Miss Foulstone and deliver to us a

release from Miss Foulstone.

''Q. Now, was it at the conference on July 7th

that you made the statements to Dr. Wolff which

you have last described in connection with your

finding striking similarities between Swear Not by

the Moon and Case History?

*'A. I made them prior to July 7th, and I re-

peated [90] them also on July 7th.

*'Q. Now, you stated that Dr. Wolff had deliv-

ered to you the seven-page and seventeeen-page

synopses of Swear Not by the Moon prior to July

7th? A. Yes.

"Q. Did he deliver them in person to you?

''A. Well, I do not remember whether he deliv-

ered them to me in person or whether he sent them

to me by a messenger.

"Q. What I am trying to ascertain is whether

you discussed with Dr. Wolff in person here in

your office prior to July 7th any of the matters

which you have related, or whether the first time
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that you discussed the matter with Dr. Wolff face

to face was in the presence of Miss Case on July

7th. A. Well, I just do not remember.

*'Q. You do not recall.

''Now, have you related the substance of all of

the telephone conversations which you had with

Dr. Erich Wolff prior to July 7th as well as the

conversation which you had with him on July 7th

in the presence of Miss Case"?

''A. What I have already related in answering?

''Q. Yes. [91] A. No, I have not.

''Q. Now, will you add whatever else you recall

that took place either in the telephone conversations

that you had with Erich Wolff or in the person to

person conversation that you had with him on July

7th, and of course with respect to telephone conver-

sations and to conversations prior to July 7th?

''A. On July 7th Mr. Wolff delivered to me a

letter dated July 6th and addressed by Harold A.

Fendler to Loew's Incorporated, and asked me to

read it and comment on its contents.

''Before doing so I asked again Dr. Wolff to give

me the exact history of his relationship with Miss

Foulstone and more specifically I asked him whether

any written agreement had been entered into by

him with Miss Foulstone to—meant to set forth

there—to set forth their relationship as collabora-

tors on the story.

"Dr. Wolff told me that after Miss Foulstone

had delivered to him the seven-page manuscript

and subsequently the expanded version of seven-

teen pages, he was still not satisfied with Miss
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Foulstone's writings and he asked her to do addi-

tional work on the story.

''Miss Foulstone was willing''

Mr. Fendler: I object to the part of the depo-

sition [92] which commences at line 9, page 12,

about what Miss Foulstone was willing to do, and

all the interpolations as to what she might have

meant or Dr. Wolff might have meant, down to

line 23.

Mr. Selvin: I submit, your Honor, that it ap-

pears clearly from the context that that is simply

a continuation of what Dr. Wolff told Mr. Monta

at this conference. That is all it purports to be.

The Court: You have to read that paragraph

beginning at line 9 as if there was preceding the

words "Miss Foulstone," "Dr. Wolff said."

Mr. Fendler: Then at line 10 it starts in "mean-

ing to say," and it is impossible for me to tell,

looking at this deposition, whether Monta is inter-

polating his own construction, and interpretation,

or whether he is purporting to relate the conversa-

tion as given to him by Dr. Wolff.

The Court: The time for that objection on the

ground of uncertainty probably should have been

made at the time of the deposition, so we would

have had a record of it.

Mr. Fendler: Of course, your Honor realizes

this was cross-examination of a witness. The pur-

pose of the testimony was not to secure a deposi-

tion which would be offered in evidence at a trial,

but merely to find out what the other side claimed

or might testify to. I think probably Mr. Susman
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and I would both have been much more careful

of the [93] record made if we would have had any

anticipation, which I certainly did not have, that

the deposition would be read in evidence. I don't

want to be in the position of binding my client by

an interpretation which another lawyer makes of

what somebody else told him, somebody else thought

when they talked to him. I mean, we are getting

into a very, very involved situation there.

The Court : It is on an incidental issue. Whether

she wrote it on speculation or percentage of pay-

ment, what difference does it make?

Mr. Cohn: It may make substantial difference.

For instance, if she were an employee, she would

have no interest as a collaborator.

The Court: There is nothing in here about em-

ployee.

Mr. Cohn: There isn't anything here, but there

was a statement she wrote on speculation to share

the proceeds of the eventual sale. From which an

inference that she was a collaborator might be

drawn. Of course, that isn't the only inference that

might be drawn from that.

The Court: The objection will be overruled.

(Whereupon counsel resumed the reading of

the deposiiton of Rudolph Monta as follows:)

*'Miss Foulstone was willing to do such addi-

tional work, but no longer on the same basis, mean-

ing to say that while at the inception of her rela-

tionship with [94] Dr. Wolff she was satisfied to

write on speculation and share with Dr. Wolff the
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proceeds of an eventual sale of the story, after she

had delivered to Dr. Wolff the seventeen-page

manuscript and Dr. Wolff insisted that she continue

making changes and additions to such story on the

same basis, Miss Foulstone insisted that she be also

paid as a writer by Dr. Wolff for the additional

work she was to do on the story.

''Dr. Wolff was not willing to make such pay-

ments and thereupon his relationship with Miss

Foulstone came to an end, and according to Dr.

Wolff they parted in a very friendly way.

''Q. Well, did Dr. Wolff tell you that he had

made any payment of any character to Miss Foul-

stone at any time*?

''A. He did tell me that he paid her $10.00,

meant to represent a refund of whatever expenses

she had incurred with the actual typing of the

manuscripts.

"Q. Did Dr. Wolff make any statement to you

as to any conversations he had with Miss Foulstone

at the time their relationship came to an end, as to

whether or not Miss Foulstone stated he would be

free to do as he pleased with the story without any

claim [95] upon her part?

*'A. Well, Dr. Wolff didn't make a statement as

definite and final as formulated in the question.

"Q. What statement did he make?

''A. But he intimated that was his imderstand-

ing when he severed his relationship with Miss

Foulstone, that he was at liberty to do with the

story, with the story idea which he originated,

whatever he pleases.
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"I haven't finished my answer to the very first

question, to the initial question, if I may, because

I am relating now the conversation.

*'Dr. Wolff continued telling me that he there-

upon asked Miss Victoria Wolf to write the [96]

story."
* * *

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

''He said: She also felt as a basic idea which is

contained in the Foulstone material, and in Case

History is an idea in public domain, and at the

disposal of everybody.

"With respect to the similarities between the

Foulstone material and Case History I emphasized

to [98] Dr. Wolff that the similarities between

these two stories are not limited to just an idea;

that there is plot development and characterizations

which are similar, and that Miss Foulstone did

more than develop an idea. She gave a body to

such an idea and actually wrote a story, and the

story Case History written subsequently borrows

freely from the material written by Miss Foulstone.

"Thereupon I commented, as Dr. Wolff had

asked me, on Mr. Fendler's letter of July 6th, and

told him what Mr. Fendler must have had in mind

in stating that the only claim that Miss Foulstone

could possibly have would be one of accounting

against Dr. Wolff, was the doctrine known as the

doctrine of tenancy in common. The studio cannot

proceed relying on such doctrine for reasons which

I briefly mentioned to Dr. Wolff.
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*'Q. Which were what?

"A. The reasons which I have mentioned were

briefly, first, the fact that we cannot assume the

responsibility on going ahead and making an in-

vestment of one million dollars in a picture relying

on such a doctrine.

''Second, that even if the court should find that

such a doctrine applies in the case at stake, this

would [99] give us only a non-exclusive license, and

we cannot possibly take a chance on proceeding

with a picture knowing that our rights are non-

exclusive, and that Miss Foulstone in her turn may
also license to others motion picture rights in the

two stories she wrote together with Dr. Wolff.

''Third, I did emphasize to Dr. Wolff that said

doctrine of tenancy in common is specifically an

American theory and was consistently rejected

everywhere abroad; for instance, in Great Britain

and France, and then according to the copyright

laws of all European countries including Great

Britain, if a work was written by two or more

collaborators, all of them must join in a convey-

ance, otherwise such conveyance is not valid, and

hence if we were to proceed relying on the doc-

trine recommended by Mr. Fendler, we may find

ourselves when releasing our picture in Great Brit-

ain and France and other countries, enjoined by

Miss Foulstone from showing the picture.

"I must furthermore state that Dr. Wolff not

only in the prior telephone calls, but also on July

7th seemed to be very much impressed and in
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agreement with the position of the studio, and ex-

pressed willingness to reach an understanding with

Miss [100] Foulstone and secure from her a re-

lease and waiver which the studio needed so badly.

''Q. Well, now, prior to July 7th, had you told

Dr. Wolff that the studio wanted a waiver and

release made by Miss Foulstone? A. I did.

"Q. And you made the same statement on July

7th, did you? A. Yes.

*'Q. And you referred to a conversation between

you and Dr. Wolff, whether or not he had a written

agreement with Miss Foulstone. Did he state to you

whether or not he had such an agreement?

**A. He told me that he had no written agree-

ment.

"Q. What did he say to you as to an oral agree-

ment, if any, which he had with Miss Foulstone?

''A. He told me it was a friendly understanding,

and that Miss Foulstone understood that if and

when the story would be sold, she will share with

him in the proceeds of such sale.

"Q. Did Dr. Wolff make any statement to you

as to whether or not the story to be written by Miss

Foulstone and based upon his idea was to be satis-

factory to him?

"A. No, he did not make that statement, but he

did tell [101] me that he did not like the seventeen-

page story written by Miss Foulstone and wanted

her to rewrite the story and introduce changes

which he considered imperative.

'^Q. Did Dr. Wolff say that Miss Foulstone had

written the seventeen-page story differently from
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the story outline that he had given her, and that

he insisted upon it being revised to the story line

that he had given her?

*'A. I don't remember that he said that such

story outline so written by Miss Foulstone did not

follow what he discussed with Miss Foulstone, but

I do remember Dr. Wolff telling me that he did

not like the seventeen-page story.

''Q. Did Dr. Wolff tell you that he had had any

personal experiences in his own life which gave rise

to any of the incidents in the story written by Miss

Foulstone or in the material related by him to her?

'^A. My recollection is that he told me about his

professional experiences and his professional read-

ings.

*'Q. Did Dr. Wolff tell you at any time about

any previous marital experiences that he had or

any change in personality of a former wife ?

'^A. He did not.

*'Q. He didn't mention to you at any time [102]

that there was any connection between the technical

side of the pre-frontal lobotomy operation and the

personal marital experiences which he himself had?

*'A. He did not.

*'Q. You state that Dr. Wolff either delivered

in person or had delivered to you the seven-page

and the seventeen-page copies of manuscripts en-

titled Swear Not by the Moon?

''First I think I'd better have my letter dated."

Mr. Selvin: That letter which is identified as

Exhibit No. 3 is now in evidence, is it not, Mr.

Fendler?
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Mr. Fendler: Yes. Exhibit 3, for identification,

referred to in the deposition is in evidence here

as

The Court: Exhibit 71

Mr. Selvin: Exhibit 7, yes.

Mr. Fendler: Yes, sir.

Mr. Selvin: Then I will skip down to line 5, on

page 18.

(Whereupon counsel resumed the reading of

the deposition as follows :)

**Mr. Monta, you have shown me several copies

of a seven-page synopsis and of a seventeen-page

synopsis. I note on the seven-page synopsis which

appears to be written upon paper of older origin

than the other copies, and in different typing. On
the last page there appears the notation '7-7-48 C
which I assume [103] means copies, and the initials

MC.
*'Is it correct to say, Mr. Monta, that judging

by this legend, at least three copies of the seven-

page synopsis were made under your direction here

at the studio on the date indicated ; July 7th, 1949 ?

"A. This is correct. I have a vague recollection

that Dr. Wolff asked these things back; asked for

the return of them.

''Q. Now, my understanding is that from your

testimony that the reason that you have the three

copies made on July 7, 1949, of the seven-page

synopsis, and probably of the seventeen-page of

which you also have two or three copies on your

desk was because Dr. Wolff"
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And here the word ''refused" is changed to "re-

quested."

''because Dr. Wolff requested you on that day to

return the original seven and seventeen-page synop-

ses, those which he delivered or previously had de-

livered to you, is that correct?

"A. That is correct."

Mr. Fendler: I think we can skip down to line

18.

Mr. Selvin: That is down to page 19, line 18.

That is simply discussion. Although I think this

is an appropriate time to offer a copy of the 17-

page manuscript, which has been referred to in the

deposition. I will proceed to do so. [104]

The Court. This is a very fitting time, because

the next exhibit number is 17. You work these

things out very nicely, Mr. Selvin.

Mr. Selvin: It shows you, your Honor, that suc-

cess is sometimes due to fool luck.

I will offer a photostatic copy of a document

which is identified, among other things, by a notary

deposition identification as Plaintiff's Exhibit A;

I will offer it as Plaintiff's Exhibit 17 now, your

Honor, being the 17-page manuscript referred to in

the deposition.

The Court: It will be received as Plaintiff's

Exhibit 17 in evidence on this 17th day of April.

Mr. Cohn: Mr. Selvin, that is a photostat of

copies prepared by Loew's; isn't that right?

Mr. Selvin : I think that is correct, but the copies

prepared by Loew's were prepared from the copy

left by Dr. Wolff.
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Shall we continue f Line 18 on page 19.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

**Q. Now, as I understand your testimony, Mr.

Monta, after you had described the reasons to Dr.

Wolff in the presence of Miss Case on July 7th why
you felt there was striking similarities in plot and

characterization and in the body of Swear Not by

the [105] Moon and Case History, and after you

had explained the technical legal reasons why even

assuming such common material, the assignment of

one co-tenant would be insufficient in foreign coun-

tries to justify Metro in spending the million dol-

lars or so necessary to produce the picture, and

after you had asked Dr. Wolff to secure a release

or quitclaim from Miss Foulstone, the conference

closed by his telling you that he appreciated the

position taken by the studio, is that correct?

'*A. And that he will attempt to secure such a

release and waiver.

''Q. I see. How much time did you tell him you

or the studio would give him to secure such a re-

lease or waiver? A. I knew at the time

*'Q. No, just what you told him, please.

**A. I told him that the story Case History was

scheduled for production, and because of my per-

sonal relationship with Dr. Wolff and Victoria

Wolf, I told Dr. Wolff that if I were to try to

bring this matter to the attention of the executive

in charge of production, they would most probably

shelve the production, and this would do harm, if



Erich Wolff and Victoria Wolf 153

not to Dr. Wolff who has his profession as a fine

physician, [106] that definitely to Victoria Wolf,

who is a professional writer, and since he agreed

to obtain such a release and waiver from Miss Foul-

stone, I promised him that I would keep this mat-

ter in abeyance for a few days, thus giving him

the material time necessary to secure and deliver

to us the release and waiver from Miss Foulstone.

'*Q. Did you supply him with a form of release

and waiver you wished to have him secure for you?

*'A. I did not supply him, because I relied

—

I will say the truth—I relied that his attorney,

Mr. Fendler, would prepare a proper release.

'*Q. Now, you say that Dr. Wolff stated to you

at that time on July 7th that he would secure such

release and waiver, is that correct ?

^^A. He did.

'

' Q. And that was in the presence of Miss Case ?

''A. Well, Miss Case was here.

^'Q. All right, now when is the next time that

you had any contact or conversation with Dr.

Wolff or Miss Case following July 7th ?

'*A. Between July 7th and July 13th I had

repeated telephone conversations with Dr. Wolff.

'^Q. Approximately how many telephone con-

versations during that six day period?

*^A. Three. [107]

'*Q. Now, will you describe for the purpose of

the record the chronological intervals and time of

the conversations, approximately, and the substance

of the conversation as they occurred?

*'A. Well, the telephone conversations were al-
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ways pretty much the same. He was phoning me
to tell me that he is doing his utmost to obtain the

release and waiver, but Mr. Foulstone is unrea-

sonable in her demands."

Mr. Selvin: May it be stipulated that the "Mr."

was testified to as ''Mrs."?

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

"Q. Did he state to you what her demands

were?

"A. I don't remember whether he mentioned an

actual amount.

''Q. Did he state that

''A. I haven't finished the telephone conversa-

tion.

"Q. Pardon me.

"A. To finish the telephone conversation, Dr.

Wolff continued telling me that if I would only be

patient for another few days, he has reasons to

believe that if he be not rushed in his negotiations

with [108] Mr. Foulstone,"

Mr. Selvin: Again, that was intended to be

^'Mrs."

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

''she will come down and accept an amount within

reason for such a release and waiver. I promised

Dr. Wolff that I am going to wait until July 13th

and then I am going to be under the obligation to
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discuss this matter with the head of the studio,

and most probably turn over this matter to our

attorneys. As a matter of fact, I did prepare such

a letter addressed to Mr. Herman Selvin on July

13th after having checked with the head of the

studio that he approves of what I intended to do.

In my letter to Herman Selvin

*'Q. Just one moment, if you don't mind, Mr.

Monta. We want to finish the telephone conversa-

tions first. A. Yes.

^'Q. Do you have any record of the dates of

those telephone conversations between July 7th and

July 13th? A. No, I do not.

*'Q. Does your secretary keep any memoranda

or [109] data concerning incoming telephone calls?

**A. She does, but she destroys them. She does

not keep them.

^*Q. Did Dr. Wolff during the course of any of

those telephone conversations between July 7th and

July 13th tell you that Miss Foulstone was demand-

ing one-half of the price paid by Metro as the price

of her executing the waiver or release ?

*'A. I don't remember whether he mentioned

an actual amount.

*'Q. All that you recall is that he stated to you

that she was demanding an amount which to him

seemed exorbitant? A. This is so.

"Q. Did Dr. Wolff at any time during that six

day period; July 7th to July 13th, make any state-

ment to you during the course of these telephone

conversations about making any change in attor-

neys? A. Yes, he did.
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**Q. Now, during the course of which conversa-

tion was it, the first, the second, or the third?

''A. I do not remember when he made this state-

ment, but he did tell me that he retained Mr. Wil-

liam O'Connor in the case, and he also told me
that Mr." O'Connor is going to call me. [110]

''Q. Did Mr. O'Connor call you?

*^A. Yes, he did.

'^Q. Was that call on or about July 12?

''A. Well, most probably.

''Q. And what was the substance of that tele-

phone conversation which you had with Mr. O'Con-

nor?

**A. My recollection of the conversation was,

Mr. O'Connor after I explained to him the position

of the studio, seemed to appreciate it and joined

me in my conclusion that Dr. Wolff should secure

and deliver to us a waiver and release from Miss

Foulstone.

''Q. Did he make any statement as to the

amount that he would recommend be paid by Dr.

Wolfe?

"A. I do not remember whether any amount

was mentioned.

'^Q. Following your conversation with Mr.

O'Connor and before sending the letter to Mr. Sel-

vin, did you have any final conversation, telephone

conversation with Dr. Wolff?

*'A. Between July 13 and July 21st I again had

a few telephone conversations with Dr. Wolff.

"Q. My question was, Mr. Monta, before we get

to those conversations, whether you had a telephone
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conversation with Dr. Wolff between the time that

you had your telephone conversation with William

O'Connor, [111] Dr. Wolff's new attorney, and the

time that you sent the letter to Mr. Selvin?"

Mr. Fendler: Strike out lines 3 and 4.

Mr. Selvin: Yes, we can omit that. That is on

page 25.

(Whereupon counsel resumed the reading of

the deposition as follows:)

"The Witness: I must mention that the letter

to Mr. Herman Selvin written and dated on July

13, 1949, was kept on my desk and not sent to Mr.

Selvin until July 21, 1949, as a result of Dr. Wolff's

insistence that he will reach an understanding and

deliver to us the release from Miss Foulstone any

day.

''Q. Didn't Dr. Wolff specifically state to you,

Mr. Monta, either prior to the time that you wrote

the letter to Mr. Selvin or prior to the time that

you mailed the letter to Mr. Selvin that he saw no

reason why he should settle with Miss Foulstone,

because she had no proper or legal claim ?

*'A. Dr. Wolff made such a statement on July

21st, and as a result of said statement I dispatched

the letter to Mr. Selvin.

"Q. Now, do you have any office memorandum

which you made at the time or subsequently which

gives the full content of that conversation or [112]

which summarizes it? A. I do not.

"Q. Now, will you now answer to the best of

your recollection, state the substance of the conver-

sation which you had with Dr. Wolff* which pre-
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ceded and followed the statement of Dr. Wolff that

he saw no reason whatever to settle with Miss Foul-

stone and had no intention of doing so %

''A. Dr. Wolff told me in a telephone conversa-

tion on July 21st that after consulting with his

attorneys he was advised that he need no longer

attempt to secure a release from Miss Foulstone,

and that in the opinion of his attorneys such re-

lease from Miss Foulstone was not necessary, and

that he has made up his mind to follow the advice

given to him by his attorneys.

''Q. Did you mention to Dr. Wolff at that time

or had you mentioned to Dr. Wolff previously that

in the event the release and waiver was not forth-

coming from Miss Foulstone that Loew's Incorpo-

rated would insist upon rescinding the transaction

and would demand the return of the moneys paid?

''A. I did not. I did not, but I told him the

matter will be turned over to our attorneys [113]

and they will take such action as they find appro-

priate under the circumstances.

''Q. In the letter to your attorneys were they

instructed by you to rescind the transaction?"

Mr. Selvin: There is an objection. That ques-

tion wasn't answered. There was an objection on

the ground of privilege.

Mr. Fendler: Do you want to go over to page

29, lines?

The Court: This is a good time to take a little

recess, and you can figure out where we start in

again.

(Whereupon a recess was taken.)
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The Court: Go ahead.

Mr. Selvin: Beginning at line 8, page 29:

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

**Q. Mr. Monta has stated that he desires to

explain or add to the answer previously given with

respect to a conversation had by him with Mr.

O'Connor shortly after July 7, 1949, so by all

means proceed with any additional explanation or

modification that you desire, Mr. Monta.

'*A. It is my recollection that there was an

implication in the statement made by Mr. O 'Connor

to me over the phone that he agrees with the posi-

tion of the studio to the effect that if Miss Foul-

stone be absurd in her demands, he may [114] ad-

vise his client to seek a declaratory judgment.

'^Q. What did you reply when he made that

statement to you?

"A. I told him that the studio will not proceed

with the production of this picture unless we have

a release and waiver from Miss Foulstone.

"Q. Now, is there any other addition or ex-

planation which you would like to make with re-

spect to any other of the answers you have hereto-

fore made with respect to either conversations by

phone or conferences had by you with Dr. Wolff or

anyone else? A. No.

''Mr. Cohn: Have you concluded your examina-

tion so far as the letter is concerned ?

"Mr. Fendler: Yes."

Mr. Selvin : Do you want this voir dire of yours,

Mr. Cohn?
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Mr. Cohn: I think not. Just a minute.

Mr. Selvin: There is some of that that I think

we had better have, so I will go ahead with it.

Mr. Cohn: I don't want it.

Mr. Selvin : Beginning line 13, page 30.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as [115] fol-

lows:)

**Q. Mr. Monta, you dictated that letter on what

date? A. July 13, 1949."

The Court: What is the exhibit number of the

letter they are talking about?

Mr. Selvin: That is the letter which is now

—

it isn't in evidence yet. That is the letter that he

testified was mailed to me on July 21, 1949.

Mr. Pendler: That's right.

The Court: All right.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Was it written on that date? A. Yes.

''Q. How many copies were made?

''A. Well, one copy for the file.

'*Q. And the original?

"A. And the original is the one which was

mailed to Mr. Selvin on July 21st.

''Q. Now, did you tell Dr. Wolff that you had

written such a letter? A. I did.

^'Q. When?
''A. In the course of the conversations between

July 13th and July 21st. [116]



Erich Wolff and Victoria Wolf 161

**Q. Do you now have before you the file carbon

copy of that letter? A. Yes.

''Q. Will you tell us what you told Dr. Wolff

concerning the letter?

*'A. I told Dr. Wolff that unless we have the

release and disclaimer of Miss Foulstone, the mat-

ter will be turned over to our attorneys.

*'Q. But you told him that you had written the

letter, had you not? A. Yes.

*'Q. What did you say about the letter that you

had written?

''A. I told Dr. Wolff that once this letter is sent

to our attorneys downtown the matter will no

longer be in my hands and hence he has to expect

legal proceedings adequate in the premises.

''Q. Did you tell him in this letter that you

would state the entire circumstances or had stated

the entire circumstances of the case ?

'*A. I don't remember having told him in so

many words, but then the very obvious purpose of

the letter was to familiarize our attorneys with all

the facts.

*'Q. If you didn't state it in so many words,

you communicated the effect to him indirectly, is

that correct? [117]

"A. I don't understand the question."

Mr. Selvin: The question was withdrawn.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. Did you tell Dr. Wolff in this letter that

you would instruct the attorneys to take whatever

steps are appropriate under the circumstances?
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*^A. I must have done so."

* * *

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Now, following the transmittal of your let-

ter [118] dated July 13, 1949, to Mr. Selvin, what

is the next contact, oral or written, which you had,

if you had any, with either Erich Wollf, Victoria

Wolf, or Miss Case with respect to this matter?

*'A. None, but for a cable which Dr. Wolff sent

me to Paris while I was away in Europe.

*'Q. You were in Paris and he was here and he

cabled you in Paris % A. This is so.

*'Q. Do you have that cable ?

**A. No, I am afraid I do not.

*'Q. Does your counsel?

"Mr. Susman: No, I don't have it.

''Q. (By Mr. Fendler) : What was the approxi-

mate date of the cable, if you recall %

"A. Well, I would say it must have been the

end of August, before the end of August.

''Q. Before the end of August?

*'Mr. Susman: What year?

''The Witness: '49.

"Q. (By Mr. Fendler): What was the sub-

stance of that cable, if it has been destroyed ?

"A. He asked me if I did not mind to see the

husband of Miss Foulstone, a Mr. Romine Pines,

R-o-m-i-n-e P-i-n-e-s, whom I knew very well, and

use [119] my influence so as to have Mr. Pines con-

vince his wife, Miss Foulstone, to give a waiver
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and release for an amount of money within reason.

''Q. Did he specify the amount?

''A. He did not specify the amount.

*'Q. Did you contact Mr. Pines?

''A. My health in Paris was very poor, but just

the same I saw Mr. Pines for a few minutes.

''Q. What was the approximate date of that

interview? A. I could not state the date.

'*Q. Was it on or about the 12th of August,

1949?

''A. 12th of August, no, it was definitely not the

12th of August, because I left the United States

on or about August 20th and after my departure

Dr. Wolff tried to contact me here, and my secre-

tary told him that I am in Europe, and thereupon

Dr. Wolff cabled me in Paris, as I said before. I

must have received the cable some time before the

end of August.

''Q. Now, state the substance of the [120] inter-

view that you had with Mr. Pines? First of all,

was his wife present?

^'A. His wife was not present.

*'Q. Now, state the substance of the inter- [120]

view. A. I showed to Mr. Pines"

Mr. Fendler: I think it is hearsay, counsel. We
will object to it.

Mr. Selvin: I would offer it, if at all, only for

the purpose of showing that this interview took

place, and not for the purpose of proving the truth

of any of the facts recited. But I have no objec-

tion to omitting it.

The Court: He already testified that he had the
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interview. The objection will be sustained. How
far do we go'?

Mr. Fendler: I guess line 25.

Mr. Selvin: No. Down to line 13, page 37.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Had you had any conversation or did you

attempt to make any investigation with respect to

the matter set forth in the letter from Bragin dated

June 29th, 1949, which has been marked Defend-

ants' Exhibit 1 for identification'?"

Mr. Selvin: And which is now marked Plain-

tiff's Exhibit 3.

Mr. Susman asked :
'^You mean apart from what

he has already testified to*?" And Mr. Fendler an-

swered, ''Correct."

(Whereupon counsel resumed the reading of

the deposition as follows:)

''The Witness: I read and re-read this seven

and [121] seventeen-page story outlines authored

by Miss Foulstone and Dr. Wolff, and I also read

and re-read Case History.

"Q. Did you ever receive any written communi-

cation or did you have any conversation with Miss

Foulstone at any time before or after June 29,

1949, relative to this matter ?

"A. No, I did not.

"Q. Did you ever have any conversation with

Mr. Bragin with respect to the contents of this let-

ter dated June 29, 1949?
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(('
'Mr. Siisman: Did you say communication or

conversation ?

''The Witness: I think I did phone him telling

him that we were studying his letter, and then on

July 13, 1949, I wrote him apologizing for the delay

in answering this letter and telling him that he will

hear from Mr. Selvin of Loeb & Loeb.

''Q. But except from the letter which you have

just described and the letter from Bragin dated

June 29, 1949, you had no other communication,

oral or written, with him, is that correct ?

''A. I do not remember having had any other

conversation.

''Q. Did you have any conversation with Mr.

Pines [122] prior to the August conversation in

Paris which you have described, relative to claim?

"A. I don't remember having had any conversa-

tion.

''Q. Now, what had been done looking toward

the production of Case History subsequent to its

acquisition by the studio under the assignment

dated March 21, 1949?

"A. The story was officially scheduled for pro-

duction for the fiscal year September 1, 1949, to

the end of August, 1950.

''Q. Had a writer been assigned?

''A. I do not know.

''Q. Had a producer been assigned?

''A. I do not know, but there are records kept

which will supply the answer as to whether a writer

was assigned and a producer was assigned to this

property." [123]
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Wednesday, April 18, 1951. 9:30 A.M.

The Court : Call the case.

The Clerk: No. 10526-C Civil, Loew's vs. Wolff,

further trial.

Mr. Fendler: Ready.

Mr. Cohn: Ready.

Mr. Selvin: Yes.

Mr. Fendler: Mr. Susman and I made good

progress last night. I believe we eliminated half

or more of the Monta deposition.

The Court: Good.

Mr. Selvin: We will continue with the reading

of Mr. Monta 's deposition. Reading, now, your

Honor, only those portions which the defendants

and we have agreed upon. Page 40, line 21. It

begins with a statement by the witness.

(Whereupon counsel resumed the reading of

the deposition of Rudolf Monta as follows:)

''The Witness: I want to add further, from

our records it appears that a writer by the name of

Marguerite Roberts was assigned to work with

Producer Gottfried Reinhardt on this property.

''As far as cost and budget and breaking down

for the budget are concerned, these are problems

which are considered only at such time when there

is already a [130] screenplay, though in some in-

stances the studio may have in mind a given star or

stars to play a leading part; the leading part in a

property which is acquired.

"What I mean to say is, I am quite sure that

there could not have been any budget, because the
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budget is prepared on the basis of the screenplay.

*'Q. Was Marguerite Roberts the writer as-

signed to prepare the screenplay?

''A. Yes, she was.

*'Q. Did she ever complete the preparation of

the screenplay?

*'A. She did not finish her screenplay.

''Q. From what period of time did Marguerite

Roberts, according to studio records, work upon

the screenplay of Case History?"

Mr. Fendler : Skip to line 23.

(Whereupon counsel resumed the reading of

the deposition as follows:)

''The Witness: Miss Marguerite Roberts was

assigned to Case History March 21, 1949, and was

taken ofe April 11, 1949."

Mr. Fendler: Then you go to page 46, line 1.

(Whereupon counsel resumed the reading of

the deposition as follows:) [131]

"Q. The next question, Mr. Monta, is whether

or not the statements of pictures started and pic-

tures scheduled to start during the fiscal years are

statements that are made up monthly, quarterly or

semi-annually.

''Would you be kind enough to turn to the next

page?

"A. It appears that they are made monthly.

"Q. About month? A. About monthly.

"Q. Now, will you be kind enough to determine

whether Case History was scheduled to start during
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the fiscal year September 1, 1949, to August 31,

1950, in the April, 1949, report?

''A. Here it is.

*^Q. And you have called my attention to the

fact that it is listed as Picture Number 21 on page

2 of the report dated April 25, 1949.

**Does it appear upon the May report?

"A. The production of Case History scheduled

to start in the fiscal year September 1, 1949, to

August 31, 1950, appears in the schedule dated

May 16, 1949.

*^Q. Does it also appear in the June schedule?

'^Now, Mr. Monta, directing your attention to

unscheduled productions in your summary dated

July 6th, [132] 1949, page 2, you find Case History

as unscheduled, with Max Reinhardt as producer?

*'A. No, Gottfried Reinhardt."

The Court: What page are you on now?

Mr. Selvin: Page 46, line 26, and going to page

47.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Yes, Gottfried Reinhardt as producer, and

question mark under the starting date.

"A. No, the question mark is under the director,

the question mark under the starting date both.

''This is the statement that we are looking at,

this is no longer in the nature of the statements

which we previously examined. It is a schedule

determining the starting dates of the various pic-

tures, and such statement shows pictures scheduled

to start in September, 1949, in October, November,
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and December, 1949, thereupon follows a list of

pictures meant to go into production in the course

of the year 1950, but in connection with which no

definitely starting date has yet been determined.

^'Q. And Case History is listed in that group?

**A. Yes, and Case History is listed as one of

them.

*'I have to add something. This statement fur-

thermore [133] offers me the opporunity to answer

a prior question as to whether anything was decided

with respect to cast.

**In this schedule appears the name of Deborah

Kerr, K-e-r-r, scheduled to be the star of the pic-

ture Case History."

Mr. Selvin: Mr. Susman adds a statement: ''Let

me add one further statement to that, the July 6th,

1949, schedule shows at the top that it is a schedule

for the fiscal year 1949-1950. '

'

(Whereupon counsel resumed the reading of

the deposition as follows:)

"Q. Now, will you examine the next monthly

statement for August or September and see whether

or not Case History was included?

''A. July 12th Case History is mentioned.

''Q. It is the 29th item under the unscheduled,

also with Deborah Kerr as the star.

''I direct your attention, Mr. Monta, to the re-

port dated July 14th, 1949, which on page 1 reflects

37 pictures completed shooting or preparing for

production of 'Pictures started in our fiscal year

from September 1, 1948, to August 31, 1949,' on
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page 2 a list of 29 pictures to be started 'In our

fiscal year from September 1, 1949, to August 31,

1950/ and on page 3, 30 items [134] under the item
* Other material' of which 'Case History' is number

8, and I will ask you whether that statement truly

reflects your records of the date indicated.

''A. The record is meant to show that Case

History though scheduled for production prior to

August 31, 1950, has however no definite starting

date assigned to it."

Mr. Fendler: Now, Mr. Selvin, I have here a

photostatic copy of the report, dated July 14, 1949,

just referred to in the testimony, and which was

supplied to me by Mr. Monta, and in order that

the record might be clear as to what precise report

is referred to as of July 14, 1949, I should like to

ask your stipulation that this is such report, and

I offer it in evidence as Defendants' Exhibit next

in order.

Mr. Selvin: Can you tell me what has been

blacked out here in the corner? Was it blacked out

when you got it?

Mr. Fendler: Yes.

Mr. Selvin: May I have just a moment, your

Honor?

The Court: Yes, you may.

Mr. Selvin : I will compare it with mine.

There doesn't seem to be anything blacked out.

I will stipulate as you requested.

The Court: Received in evidence as Defend-

ants' next in order. [135]

The Clerk: Defendants' Exhibit B.
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1

(The document referred to was marked De-

fendants' Exhibit B, and was received in evi-

dence.)

Mr. Fendler: In order that this might be intelli-

gible, your Honor, the first page of this exhibit is

*' Pictures started in our Fiscal Year from Septem-

ber 1, 1948, to August 31, 1949," and gives both

starting and completion dates for the first 28, and

starting dates for the pictures from 28 to 37.

The second sheet is ''Pictures to be Started in

our Fiscal Year from September 1, 1949, to August

31, 1950," consisting of 29 items, with starting

dates consecutively from September 1st, 1949, to

and including July 1st, 1950. And a third page is

''Other Material," of which the item Case History

is No. 8, for which there is no starting date.

The Court: That is what was just related in the

deposition, is it not?

Mr. Fendler: That is a restatement and reca-

pitulation of the matter which has just been read

into the record from page 28, lines 6 to 15 of Mr.

Monta's deposition.

(Whereupon counsel resumed the reading of

the deposition as follows:)

"Q. All right, now, what is the next report fol-

lowing July 14th in which Case History appears %

"Page 4 on July 15, a similar item of other ma-

terial. [136] A. Yes. July 26th.

"Q. Similar items under other material July

26th, 1949? A. Yes.

**Q. In other words, on July 26th, 1949, there
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is an item, a query for the word 'status' appearing

after the words Case History.

''Now, before you go further, Mr. Monta, I direct

your attention to the fact that although according

to your records, that on July 6th, 1949, Case His-

tory was not scheduled for production, it is

"A. No starting date assigned.

"Q. Yes. On July 12th the same item appears,

and on July 14th Case History no longer appeared

in 'Pictures to be started in our fiscal year Septem-

ber 1, 1949, to August 31st, 1950.'

"A. It appears under the same column as 'Other

Material.'" [137]
* * *

(Whereupon counsel resumed the reading of

the deposition as follows :)

"As far as the pictures to be produced during

the fiscal year from September 1, 1949, to August

31, 1950, there is a list of pictures on page 2 in

connection with which is a starting date as being

already determined, and then there is another list

of pictures on page 3, on which list Case History

is mentioned under Number 8, in connection with

which a starting date had not yet been determined

as of July, 1949."

Mr. Fendler: Now, I think that the offer in evi-

dence of Defendants' Exhibit B has taken care of

the point from line 6 to 16, inclusive.

Mr. Selvin: Then we will go down to line 17

on page 51.

(Whereupon counsel resumed the reading of

the deposition as follows:)
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*'Q. Now, what is the next date following the

July 26th date to which you referred ?

"A. The next one is the one with the question

mark.

''Q. I say following that one which was July

26th.

'^A. On July 26th we saw a question mark on

the [138] status.

*'Q. Correct.

''A. On the statement of July 26th, 1949, though

Case History is still mentioned on the list of pro-

ductions to be made, the photography of which was

meant to be commenced prior to the end of August,

1950, there is a remark in Mr. Sidney's handwrit-

ing and in pencil, 'Status' which means to say there

was some question as to when this production, as

to whether and when the production of Case His-

tory was to be made.

"Q. All right, when is the next mention of Case

History ?

*'A. On the statement of August 15; as of the

statement dated August 15, 1949, there is no further

mention—pardon me—on here on August 19th it is

the same thing. Case History started.

''Mr. Susman: For the record, on August 19,

1949, the word Case History is mentioned with the

word 'Status' after it.

"The Witness: Yes."

Mr. Fendler: Page 53, line 7, we skip to there.

Mr. Selvin: Yes.

(Whereupon counsel resumed the reading of

the deposition of Eudolf Monta as [139] fol-

lows :)



174 Loew's Incorporated vs.

**Q. Now, do you have the record during the

next fiscal year, so that we may determine in what

category Case History appeared during the fiscal

year commencing September 1, 1949?

''For the purpose of clarifying the record, Mr.

Monta, does Metro have any record of having as-

signed any writer other than Marguerite Roberts

to the preparation of the screenplay for Case His-

tory? It is my understanding from your previous

testimony that Marguerite Roberts went off the

picture or went off the preparation of the screen-

play on or about April 11, 1949.

"A. No other writer was assigned to this prop-

erty.

*'Q. Is it possible to determine what work was

handed in by Miss Roberts at the time she went

off the picture so as to determine to what extent,

if at all, she had prepared or completed the screen-

play?

"A. She surely couldn't have completed the

screenplay in such a short time.

"Q. Would the records in the Story Depart-

ment reflect the fact as to the amoimt of work or

reflect the work which was handed in ?

"A. It would reflect what she may have put

down in writing, but it would not reflect what other

conferences and preparation or preparatory dis-

cussions [140] she may have had with the pro-

ducer."

Mr. Fendler: Line 26.

Mr. Selvin: Line 26, page 54.
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(Whereupon counsel resumed the reading of

the deposition as follows :)

The Witness: Answering the prior question,

no written material was turned in by Miss Mar-

guerite Roberts to the Script Department."

Mr. Fendler: Then that is all to page 60, line 15.

Mr. Selvin: Page 60, line 15. I will read line

15, page 60.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. Mr. Monta, the same entry appears on Sep-

tember 21, 1949, as on September 7, heretofore read,

is that correct?"

Mr. Selvin: Before that is answered, the ''same

entry" was referring to this carrying of Case His-

tory as "Other material" with the ''Status" oppo-

site it in these reports ?

Mr. Fendler: So stipulated.

Mr. Selvin: Thank you.

(Whereupon counsel resumed the reading of

the deposition as follows:)

^'A. Yes.

"Q. The same entry appears for October 6th,

1949? [141] A. Yes.

"Q. On October 17, 1949, you have called my
attention to a penciled word 'Inactive,' otherwise

the entry remains the same

?

A. Yes."

Mr. Selvin: That is all of Mr. Monta 's deposi-

tion, your Honor. Now, may I inquire of counsel

about one matter?
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The Court: Yes.

Mr. Selvin: Your Honor, we have a proposed

stipulation with respect to certain additional testi-

mony by Mr. Monta. There were a few verbal

changes that have to be made, and it will be ready

to be presented then. Perhaps we might defer

that until recess, and in the meantime we can start

with Miss Foulstone's deposition.

The Court: All right. May I inquire, did you

miss it, or was there anything in Monta 's deposi-

tion as to why Roberts was taken off of Case His-

tory?

Mr. Selvin: There is nothing in the deposition.

Mr. Fendler: In fact, I think, Mr. Selvin, you

suggested you would be willing to offer a stipula-

tion this morning in your words, instead of mine, as

to the fact that not only did Marguerite Roberts

turn in no material when she was taken off the

work on April 11th, but there was no charge of

any nature appearing on the books of the cor-

poration following April 14, 1949, in connection

with story, cast, director, [142] producer, or any

other item, and that no other writer was assigned,

and that nothing was done by the studio toward

preparing Case History for production at any time

following the 14th day of April, 1949.

Now, is that stipulation satisfactory?

Mr. Selvin: If you will make your date April

16th.

Mr. Fendler: After April 16, 1949. So stipu-

lated.

Mr. Selvin: That statement is substantially cor-
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rect. However, I am not precluding myself from

showing, either by a stipulation which you may
agree to, or by other evidence, as to the circum-

stances under which, or the reasons for which, Miss

Roberts was taken off this particular story.

Mr. Fendler: So stipulated.

Mr. Selvin: I will tell you quite candidly right

now that my understanding is she was taken off

temporarily for an emergency assignment with the

intention of returning, and in the meantime, then,

there were intervening events.

The Court : The stipulation is approved as stated

by Mr. Fendler here, except the date is April 16th

instead of April 14th.

Mr. Selvin : Now, if we may have the deposition

of Miss Foulstone opened, your Honor, we will

start reading that.

The Court : It may be opened.

Are we going to be able to cut some of if?

Mr. Selvin: I understand that the defendants

desire that [143] that be read question by question.

The Clerk: The deposition is in the name of

Elsie M. Foulstone Pines.

Mr. Selvin: Now, Mr. Susman, if you will at-

tempt to impersonate Miss Foulstone.

This deposition, of course, was taken in the offices

of the United States Embassy in Paris.

(Whereupon counsel read the deposition of

Elsie Foulstone Pines as follows :)

*'Q. Will you please give us your full name?

*'A. Elsie Foulstone Pines.
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''Q. What is your address, please?

*'A. 9, Avenue Elisee Reclus, Paris 7.

''Q. Have you ever used the name Elsie M.

Foulstone?

''A. Yes, always for my work.

*'Q. Do you have a residence in the United

States at the present time?

"A. No, not at the present time.

"Q. In the subpoena which was served on you,

you were requested to bring certain papers with

you. Have you the papers with you which the

subpoena requested you to bring?

"A. No, I have not, because they are all in Los

Angeles. I have brought some relevant correspond-

ence but I haven't the documents which were asked

of me. [144]

"Q. What documents do you have in Paris that

are covered by the subpoena, that is to say, corre-

spondence between you and Dr. Wolff and Mrs.

Wolff?

"A. I have no correspondence with Mrs. Wolff.

I have had only one communication sent me directly

by Dr. Wolff ; everything else has been done through

our lawyers.

"Q. Have you ever written to Dr. Wolff?

^'A. No, I have not, but I have answered his

telegram by another telegram. I have the text here.

"Q. You have a letter, I believe, which you

wrote to Dr. Wolff in 1945?

"A. Yes, I have, I have a copy which was made

for me here to refer to.
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"Q. Where are the originals of all the docu-

ments you have?

''A. The documents that I have are in Los

Angeles.

''Q. In the hands of whom, please?

'*A. Either of my lawyer, Mr. J. George Bra-

gin, or of a friend of mine who is taking care of my
affairs in Hollywood.

''Q. Will you give me the name of the friend

who has the documents?

A. Mrs. Paul Ivano. [145]

Q. Will you give her address, please?

'A. 12355 Milbank Street, North Hollywood.

**Q. Will you authorize Mr. Susman, Mr. Cohn

and Mr. Fendler, counsel for Dr. and Mrs. Wolff,

to examine the documents in the hands of Mr. Bra-

gin and Mrs. Ivano? A. Yes.
*

' Q. Do you expect to be in Los Angeles on April

17th? A. No, I do not.

^'Q. Why not?

I have no occasion to go there.

Mrs. Foulstone, what is your profession?

I am a speech and dialogue coach.

For what media ?

The stage, the screen, radio.

Have you ever written any stories or books ?

I have written several stories. After going

to Hollywood I wrote several stories which were

duly registered, some by myself, some in collabo-

ration with different people.

*'Q. Have any of your works been published?

^'A

^'A

*'A

^'A
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''A. No, except poetry, but that has nothing to

do with this script.

^'Q. Do you remember the names of any stories

which [146] you have written?

"A. One I wrote * * * yes, I am practically

certain it was before this collaboration with Dr.

Wolff—was called by two tentative titles, 'Forever

Young' or 'Moussia.' Another one was called 'Girl

in Grey.' " [147]
* * *

"Q. Have you ever had a literary agent?

"A. I had various literary agents during my
time in Hollywood.

'

' Q. Can you tell me the names of them, please ?

"A. Nat Goldstone—specifically Mr. George

Willner, who was in charge of the Stories Depart-

ment of the Nat Goldstone Agency; he took care

of my work. Also, Elisabeth Dickinson and her

colleague; I think her colleague's name was Miss

Case, or Miss Chase; I can't quite remember, but

they were partners in the agency; and then the

William Morris Agency, Inc., and the head of the

Story Department there was Mr. John Weber."

Mr. Selvin : Questions 26 and 27 I am willing to

eliminate.

Mr. Fendler: So stipulated.

(Whereupon counsel resumed the reading

of the deposition of Elsie Foulstone Pines as

follows :)

"Q. Were you ever a typist or secretary?

"A. I have never typed a line in my life.
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*'Q. Do you know how to do shorthand?

''A. No, I have never tried.

''Q. How do you liave your typing done when

you write your stories, do you dictate?

''A. No, I don't; I write a clear longhand [148]

and have been lucky enough to find secretaries who
will type from that.

''Q. You have always hired someone to do your

typing then?

''A. I have always been obliged to, even for a

three-line letter I have had to hire someone.'^

* * *

Mr. Fendler : I will stipulate that Albert Julian

typed Swear Not by the Moon.

Mr. Selvin: I will accept the stipulation. [149]

* * *

''Q. Where did you first meet Dr. Erich Wolff?

''A. If I remember correctly I met him as a

patient, he had been highly recommended to me and

I went to him as a patient.

''Q. Do you remember when that was ?

"A. No, I am sorry I don't remember when

it was."

Mr. Fendler : Question 48.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as

follows :)

"Q. Did Dr. Wolff ever telephone you, call you

or speak to you about writing a story?

*'A. (No answer to question 48.)
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'*Q. When did you first contact Dr. Wolff?

'*A. At all? I don't remember.

*'Q. When was your next contact with Dr. Wolff

after you were his patient?

*'A. The only contact I had with Dr. Wolff

other than as his patient was in connection with this

story.

''Q. When did that contact occur?

*'A. I can only assume it occurred sometime

before the registration of the synopsis. I don't know

the exact time.

**Q. Can you fix the time with any approxima-

tion? [150] Do you know the year?

''A. The year of registration was 1944, so it

must have been around that time.

''Q. What part of the year?

''A. It must have been around November when

the story was registered, because I do remember

that I felt it necessary to register the story as

early as possible, or some outline of the story, be-

cause the basic theme was in the public domain.

*'Q. How did Dr. Wolff contact you?

**A. I don't remember whether it was by tele-

phone or exactly how it happened.
'

' Q. Did you see him ? A. Yes, I saw him.

*'Q. Where did you see him?

*'A. At his house, in the evening.

"Q. Who was present?

*'A. Nobody, just our two selves.

*'Q. What did Dr. Wolff say at this first meet-

ing?
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''A. He just said he had an idea that he thought

would make a good film story that would be sale-

able, and he gave me briefly what he had thought of.

''Q. Do you remember what he said to you?

"A. That it was based on the idea of a lobotomy

operation—pre-fontal lobotomy. [151]

"Q. What else did he say to you about the story

or the idea?

^'A. He said that he was personally interested

because of his own personal experience in change

of personality, and that he had been thinking for a

long time that it would be interesting as a story,

and did I think so, and I said

''Q. What did he ask you to do?

"A. He asked me if"

Mr. Fendler: Now, just a moment. Now, if your

Honor please, for the purpose of the record we ob-

ject to the question and the line of questions and

answers which follow, upon the grounds that the

attempt is to collaterally attack an adjudication

which is final on the arrangement between Erich

Wolff and Elsie Foulstone. It is an attempt to at-

tack collaterally a final judgment and findings of

fact in full force and effect between Erich Wolff,

on one side, or Erich, and Victoria Wolf, on one

side, and Elsie Foulstone on the other, by a privity

of Dr. and Mrs. Wolff, in that Loew's Incorpo-

rated is the assignee of the Wolffs, a direct privy.

The law suit in the Superior Court involved the

identical issues with respect to the ownership or

authorship interest, if any, of Elsie Foulstone in

Case History and/or Swear Not by the Moon, in
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that the entire claim of Elsie Foulstone was that

she had an authorship or ownership interest in

Case [152] History by reason of work done in con-

nection with and under some kind of contractual

arrangement with Dr. Wolff with respect to Swear

Not by the Moon.

So far as the parties to this action are concerned,

Loew's Incorporated as the privy, contractual privy

of the Wolffs, is bound by the judgment in the

Superior Court, and there is a stipulation which

will be hereafter offered which shows that they

had ample notice and opportunity to defend in

that action and declined so to do, having been

named in that action as a party erroneously as

Metro-Goldwyn-Mayer, instead of Loew's Incorpo-

rated. There is, therefore, not only a situation of

res judicata, but an estoppel by judgment for them

to go back into a situation which has been finally

adjudicated by their privy, an assignor.

Furthermore, we make the objections that what-

ever may have occurred with respect to Foulstone

and Wolff, which was not brought to the attention

of Metro-Goldwyn-Mayer before their notice of

rescission was given, is incompetent, irrelevant and

immaterial and too remote. It has nothing whatever

to do with their contention that they were en-

titled to rescind because of a letter of notice from

Foulstone 's attorney, which is in evidence. And
they must stand or fall in this action upon whether

they acted diligently and timely and properly after

receiving that notice from Foulstone 's attorney.

And for that reason, anything which occurred prior
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to [153] June 1st or prior to July 1st, 1949, when
they received the notice, would be immaterial.

Mr. Cohn: If the court please, I join in the

objection and add, as an additional ground, the

fact that, which I think should be brought to the

attention of this court, the judgment in so many
words enjoins Miss Foulstone forever from assert-

ing or claiming any right; and for this court now

to receive evidence by Miss Foulstone

The Court: I will overrule that contention right

now. The court does not enjoin her from testify-

ing. Certainly there is a difference between testify-

ing and making a claim of title. I don't see any

merit in that at all, and let's not argue it, unless you

have some additional point on it.

Mr. Cohn : I want to point out that the collateral

attack objection is a different one from res judicata

on the ground of being a privy. There are two

separate objections.

The Court: Maybe I stopped you too quickly. I

am not interested in this objection that the court

enjoined Miss Foulstone from asserting any claim,

insofar as that would keep her from testifying.

You made that contention before, and I don't think

there is any merit to that at all. She was not en-

joined from testifying. Now, I will hear you on

any other objection.

Mr. Cohn: I think the objections have been

stated by [154] Mr. Fendler, but I would prefer to

state them in this way : that is to say, that this line

of testimony constitutes a collateral attack upon an

adjudication of title between Miss Foulstone and
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the Wolffs, and it does not lie with these persons

to attack that judgment in any way. This is wholly

apart from the question of whether they are bound

by the judgment as parties or by virtue of repre-

sentation, or because they are privies or because

of the indemnator-indemnatee relationship. That

is res judicata and estoppel by judgment. The

point which I make, which is clearer, and which

does not necessitate looking into any analysis of

the relationship between Loew's and any of the

parties is the simple, and I think unquestionable

rule, that when you have a judgment, a final judg-

ment between two persons, which adjudicates title

as between them, no person may attack that judg-

ment. And I have the authorities for it, and at the

appropriate time I will be willing to argue it as

fully as you desire. [155]

* * *

The Court: Let's not argue the cases yet.

Mr. Selvin, you have an action here for rescission

or an action not, really, for rescission, but an action

in which you allege that you have rescinded and

are asking the court to affirm the act you claim you

did ; is that right ?

Mr. Selvin: Yes.

The Court : What issue would this evidence tend

to prove, and how would it be material to that issue ?

Mr. Selvin: It tends to prove two things

—

primarily one thing. It tends to prove that on the

date that we rescinded, which it is important to note

was before any judgment in the State Court, Miss

Foulstone, in fact, had a claim which rendered the

A
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title that we thought we were purchasing defective.

It goes to the actual fact, as distinguished from the

facts that raised a doubt in our minds in the be-

ginning.

On that second issue, Mr. Bragin, Miss Foul-

stone's lawyer, presented her actual claim to us.

We knew what he claimed the facts to be, and we

knew what Dr. Wolff contended [156] the facts

to be. Now, the question whether those facts coupled

with the other circumstances was such as to create

a reasonable doubt as to the title—it may be that

this testimony is unnecessary or perhaps can't be

considered, but on the issue whether Miss Foulstone,

in fact, on the date of the rescission was a coauthor

and as such had a common interest in some of the

material incorporated into Case History is, of

course, very much in the case.

The Court: Now, let's see if I understand the

situation.

You allege on or about September 30th and Oc-

tober 1st, there being only one day's difference in

the dates, the arrangement between M-G-M and the

Wolffs was rescinded. Whether you rely on your

theory that—your No. 1 theory—that actually Elsie

Foulstone was a coauthor, or whether you rely upon

the theory of reasonable grounds, in either event

you would be only entitled to rely upon such infor-

mation as you had on hand at the time you made

the rescission.

Mr. Selvin: We would be entitled to rely on the

actual state of the title as of that time.

The Court: If you didn't know about it?
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Mr. Selvin : We knew there was a claimed inter-

est, and we have now confirmed—by this evidence

we are confirming the fact that that claim was a

good claim as of that time. The judgment—Mr.

Cohn's theory of collateral attack, I [157] suppose

is a part of his muniment of title theory. As a

muniment of title the judgment didn't come into

effect until after we rescinded. If that rescission

was good at the time, then his later acquired title

doesn't help him any.

As a res judicata proposition we get back to the

subject which by stipulation yesterday was reserved

for determination at the conclusion of the evidence,

whether or not this judgment is in any way bind-

ing on us as a determination of any fact whatever.

The Court: Let's go back to the other point.

How can facts that may have existed, that you did

not know about, be of any value in supporting

your action of rescission?

Mr. Selvin: We did know. We were told.

The Court: Wait a minute. Those matters that

were brought to your attention I think are prop-

erly in evidence, and you were told that Miss Foul-

stone asserted a title. How does it bolster your

right to rescind any, that you subsequently attempt

to prove that she actually had a title? You acted

upon the information at hand, not upon the facts

as they ultimately were. [158]

* * *

The Court: I am confessing, Mr. Fendler, my
ignorance. I am not saying I am going to eliminate
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the judgment. I am merely saying that I am not

prepared at this time to rule on your contention

of the judgment, and therefore I am seeing what

else I can be certain about. I am not going to finally

pass on your contention about the judgment at this

time. [168]
* * *

Secondly, under the last point made by Mr. Sel-

Yin, in view of the fact that one of their causes of

action is based on misrepresentation, then they are

certainly entitled to go back and prove the truth

or falsity of the representations. That is hornbook

law. So I am going to rule on this now, but I am
going to reserve the contention on your judgment.

I am going to overrule the objection to question

61.

That is the only thing we have before us, al-

though you said "and following." We will see how

far you want your objection to go. On all the

grounds that you made the objection, reserving,

however, your right to move to strike this testi-

mony at the conclusion of the case if you are so

minded.

Mr. Fendler : May it be stipulated that the same

objection shall be deemed to have been made to

all of the questions following, Mr. Selvin?

The Court: The rest of the deposition, do you

mean?

Mr. Fendler: Yes, because this now goes into

the history of Swear Not by the Moon.

Mr. Selvin: I am willing to stipulate, if it is

agreeable to the court, that the same objection may
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be deemed to [172] have been made and the same

ruling may be deemed to have been made.

The Court: To the rest of the deposition. All

right. [173]
* * *

Mr. Fendler: Metro-Goldwyn-Mayer and Loew's

Incorporated may be deemed to be the same entity

whenever counsel refer to it.

Mr. Selvin: Metro, M-G-M, and Loew's may
be considered synonyms for the same corporation

or entity.

Mr. Cohn: Loew's uses the trade name com-

monly of Metro-Goldwyn-Mayer?

Mr. Selvin: That's right, it distributes its pic-

tures under the trade name Metro-Goldwyn-Mayer

pictures. And if you want the whole history, there

was at one time prior to January 1, 1937, a Metro-

Goldwyn-Mayer Corporation. All of its stock was

acquired by Loew's Inc., on the date that I men-

tioned. Metro-Goldwyn-Mayer Corporation was dis-

solved and there has not been since that time any

Metro-Goldwyn-Mayer entity as such.

Mr. Cohn: Thank you, Mr. Selvin.

The Court: Shall we proceed with the deposi-

tion?

Mr. Selvin: Yes, I am willing to.

I think the answer to question 61 is pending.

(Whereupon counsel resumed the reading of

the deposition [174] of Elsie Foulstone Pines

as follows:)

*'A. He asked me if I would like to write the

story.



il

Erich Wolff and Victoria Wolf 191

Q. Did he dictate the story to you in detail*?

A. Oh, no.

''Q. Did you discuss the idea*?

*'A. We discussed the idea in general terms,

yes, and I went home and thought about it and

developed it and wrote it.

'*Q. At the discussion you had with Dr. WolfE

did you make any suggestions concerning the story

or the dramatic incidents?

"A. At each of our conferences we both made

contributions and it would be utterly impossible

for me to say now what was suggested by Dr.

Wolff, except the lobotomy idea of course, and what

was suggested by me, because there was interplay

of ideas.

''Q. What was to be your function with regard

to the story?"

Mr. Fendler: I object to that as calling for a

conclusion of the witness.

Mr. Selvin: I point out that objection was not

made at the time.

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition [175] of Elsie Foulstone Pines

as follows:)

"A. To develop and write the story.

''Q. Did you discuss at your first meeting who

was to appear as the authors of the story?

^'A. I don't think we discussed it at that meet-

ing, I can't really remember.
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''Q. Did you discuss your compensation or par-

ticipation, or reimbursement of costs ?

''A. I don't remember having any specific con-

versation about terms, but I do remember that Dr.

Wolff asked me to register it, and that has implica-

tions as to compensation."

Mr. Selvin: Do you want to urge the motion to

strike there?

Mr. Cohn: Yes, the clause beginning '*that has

implications as to compensation.''

Mr. Selvin: I grant it.

The Court : It may go out.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. Did you have any discussion of the regis-

tration of the story at your first meeting?

"A. I don't think so.

''Q. Did you take any notes of your conversa-

tion at the first meeting with Dr. Wolff? [176]

"A. I don't remember taking notes ; I went home

and thought about it and considered it and began

work.

*'Q. Did you agree to undertake to write the

story at the first meeting?

"A. That I don't remember. I was interested

and possibly I said 'Yes, I will,' and possibly I

said, 'I will tell you later,' I don't remember."

Mr. Fendler: I move to strike the whole part

about the second sentence.

Mr. Selvin: I point out the objection has been

waived. What is the ground?
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Mr. Fendler: The ground is that it is a con-

clusion.

Mr. Selvin: That is a matter going to form,

which could have been corrected if urged at the

time of the deposition.

The Court: It doesn't make a lot of difference.

It may remain in. It speaks for itself.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. You did agree to undertake to write the

story?"

Mr. Fendler: I object to it as calling for a con-

clusion.

Mr. Selvin: The objection being one and which

could have been one which could have been obviated

at the time if made, I submit it is waived. [177]

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition as follows:)

''A. Eventually, but whether at that first meet-

ing or not, I don't know.

''Q. What did you do after you agreed to write

the story?

*'A. As far as I remember I wrote some kind of

plan or outline.

''Q. Was that a detailed development or synop-

sis of the story?

"A. It was not a detailed development, only an

outline.

''Q. What was the purpose of the outline?

''A. To the best of my recollection the purpose
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of the outline was primarily to have something to

register, because at the time I was afraid of the

fact that the lobotomy operation was something

anybody could write a story about, and in cases like

that we always register the story very early in case

someone else should happen to have the same idea.

''Q. Did you mention that point to Dr. Wolff?

*'A. I probably did, but I really cannot say

definitely that I did.

''Q. You prepared, you said, a short statement

or [178] outline. Did you give that outline to Dr.

Wolff?

"A. I don't remember whether I gave it to

him; I showed it to him or read it to him, or left

it with him. My whole memory of that particular

event is very hazy.

*'Q. Do you have a copy of that outline?

"A. I doubt it, I don't think I have any copy

of this story except Swear Not by the Moon, which

was the longer version.

"Q. Do you remember if it was typed?

"A. I don't even remember that. I have fre-

quently registered handwritten material and I really

don't remember whether this was typed or other-

wise; I only remember I was in a great hurry to

get something registered in case somebody should

be attracted by the lobotomy operation as a theme."

The Court: Which indicates a mistaken idea

on the part of the witness that she thinks she could

register the idea of a lobotomy operation and she

could protect that idea. [179]
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*^Q. Did 3^ou discuss the outline you prepared

with Dr. Wolff? A. Presumably, yes.

*'Q. Do you remember whether you did?

''A. I don't remember doing that, but I do re-

member that at a subsequent meeting Dr. Wolff

said that he had discussed or had been talking

about the story with his friend.

"Q. Who was present at this subsequent meet-

ing and where did it take place?

"A. Nobody was present at our conferences;

we just had these conferences after dinner at Dr.

Wolff's house.

''Q. What was discussed at your subsequent

meetings concerning this story?

"A. At one subsequent meeting Dr. Wolff said

he had been considering the story very carefully

and had been talking of the story with his friend

Victoria Wolf, and that as a result he was wonder-

ing whether we should introduce a second man, it

might be more interesting, more exciting, have more

dramatic possibilities ; and I was very much against

introducing a second man who would relieve the

husband in the story of his intolerable burden. [180]

*'Q. Did you make this statement to Dr. Wolff?

"A. Yes, I did, I said that I didn't like the

idea of introducing a second man who would relieve

the husband, the hero of the story, of this intoler-

able burden of a wife whose personality had been

changed.

*'Q. Did you make any contributions to the de-

velopment of the story as you were discussing it

with Dr. Wolff? A. Certainly.
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*'Q. Do you remember what any of those con-

tributions were?

''A. No, I don't specifically. In all collabora-

tions, even after a few weeks * * *"

Mr. Fendler: I move to strike ''In all collabora-

tions, even after a few weeks."

Mr. Selvin: It may go out, as far as I am con-

cerned.

The Court: It may go out.

(Whereupon counsel resumed the reading of

the deposition as follows :)

"Q. You discussed incidents—did you propose

any incidents to be included in the story?

"A. I was proposing all the time, we were both

proposing and interchanging our ideas.

"Q. What did Dr. Wolff say to you at the

second [181] meeting about the story ?

"A. It is impossible for me to say what was

said at the second or third meetings, I don't even

remember how many meetings we had.

"Q. Did you discuss rewriting the story or

outline ?

"A. We discussed developing the story and as

to whether it should be developed on the idea we

had arrived at originally, or whether we should

introduce that new factor. We had our only argu-

ment about that and I wasn't really convinced, but

I gave in.

"Q. Was the purpose of your discussions to

develop a story for sale as a film or as a novel?

"A. Simply for sale as a film.
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''Q. Did you discuss that with Dr. Wolff?

*'A. That was understood.

*'Q. Did Dr. Wolff ever say that was the pur-

pose?

''A. Yes, definitely, he thought it would be a

good screen story.''

Mr. Fendler: Just a second; I move to strike

the answer to question 90 as not responsive to the

question.

Mr. Selvin: The answer to question 91 supple-

ments it, doesn't it? In any event, the objection

was not made at the time. [182]

The Court: The objections will be overruled.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as

follows:)

''A. Yes, definitely, he thought it would be a

good screen story.

''Q. Did you agree with him? A. Yes.

"Q. Did you say anything?

**A. I did agree with him that it would be an

interesting story and that is why I agreed to do it.

''Q. Did you discuss the registration of the

story at that meeting or at a subsequent meeting?

"A. At a meeting * * * There was no discus-

sion, but Dr. Wolff asked me to get the story

registered.

''Q. What did he say?

''A. He said to get the story registered in our

joint names, Elsie M. Foulstone and Erich Wolff,

M.D.
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*'Q. Why do you remember that remark?

**A. I felt that he was understandably quite

emphatic about the M.D., because naturally he

would have been technical adviser on the film had

the story been produced.

'*Q. Was it unusual to include your name as an

author ?

'*A. It is never unusual for collaborators [183]

to have both their names on the registered ma-

terial.

^'Q. Did he say that your name should come

first?

''A. Yes, he said that my name should be first;

he said 'Elsie M. Foulstone and Erich Wolff, M.D.'

"Q. Was the story registered?

''A. Yes, it was registered.

'*Q. By whom?
*'A. At the Screen Writers' Guild.

''Q. Was it registered by you or by Dr. Wolff?

''A. By me, but at his request.

^'Q. Before he made the request or after he

made the request?

"A. After he made the request.

^'Q. Did you report to Dr. Wolff that you had

registered the story?

'*A. I told him that I had done so.

^'Q. What did Dr. Wolff say?

*'A. I can't remember that he said anything.

*'Q. At this same meeting with Dr. Wolff did

you discuss compensation for you—at the meeting

when you discussed the outline of the story did you

discuss compensation for you?
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a
'A. Frankly, I cannot remember discussing

compensation with Dr. Wol:ff at any meeting, [184]

personally, because * * *

'^Q. Following the meeting at which you dis-

cussed the outline and the enlargement of the story,

what did you do? A. I continued to write.

"Q. Did you prepare another manuscript?

*'A. I prepared the manuscript that you have.

*'Q. I hand you a photostatic copy marked
* Plaintiff's Exhibit A, W. K. Dorfman, notary

public, October 20, 1950, W.K.D. Exhibit A,' and

which is entitled Swear Not by the Moon, by Elsie

M. Foulstone and Erich Wolff, M.D."

Mr. Selvin: Can it be stipulated that that is a

copy of the seventeen-page manuscript which is

here in evidence as Exhibit 17?

Mr. Fendler: So stipulated.

Mr. Cohn: So stipulated.

(Whereupon counsel resumed the reading of

the deposition as follows:)

^'Is that"

Meaning the manuscript which has just been re-

ferred to.

*'a copy of the story which you presented?

''A. Yes, that is a photostatic copy of the story

that was presented for collaboration. [185]

Q. That you gave to Dr. Wolff?

'A. Yes, I gave him copies.

Q. Did you have a meeting with Dr. Wolff

when you gave him that Plaintiff's Exhibit A 17-

page story?
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it
^A. The probability is that I delivered it in

person, because I always prefer to take such things

in person rather than trust them to the mails; I

don't remember the occasion.
'

' Q. But you discussed the story with Dr. Wolff ?

''A. After it was completed?

''Q. Yes.

"A. I don't think so. After it was completed

it was given him, or copies were given him and I

assumed that he would market it."

Mr. Fendler: I move to strike the part, *'and

I assumed that he would market it."

The Court: It may go out.

(Whereupon counsel resumed the reading of

the deposition as follows:)

"Q. Did you discuss the story as you had writ-

ten it in this document Swear Not by the Moon?

'*A. Our discussions took place while the story

was in the making, but I can't remember any

discussion [186] following its completion.

''Q. Did you discuss any incidents in the story?

*'A. After it was delivered?

**Q. After it was delivered.

*'A. I don't remember doing so, I don't re-

member any discussion whatever after the story

was finished and delivered.

''Q. Did Dr. Wolff make any comments as to

the indication of who was the author of the story?

^'A. No, not at all, no comments whatsoever on

that.



Erich Wolff and Victoria Wolf 201

''Q. Did he discuss the registration of this story

with you?

''A. There was no discussion, simply his request

which I carried out.

'^Q. Did he object to the fact that both names,

Elsie M. Foulstone and Erich Wolff, M.D., were

shown as coauthors? A. Never.

''Q. Did he ask you to register it in both names?
'

' A. Definitely.

*'Q. Did you register it in both names?

**A. Yes, definitely.

''Q. After you delivered this 17-page document,

Swear [187] Not by the Moon, to Dr. Wolff, did

you have any further meeting with Dr. Wolff?

"A. I don't remember any further meeting at

all with Dr. Wolff after this story was completed

and delivered.

''Q. Did you discuss compensation with Dr.

Wolff?"

Mr. Fendler: Just a minute. This is obviously

hearsay. A motion was made at the time to strike

it out. The only proper answer would be either yes

or no.

Mr. Selvin: I think ''Mr. Pines, whom I have

since married," is an answer to the question, and

everything after that may go out.

Mr. Fendler: So stipulated.

The Court: All right. It may go out. [188]

* * *

"Q. Did you see Dr. Wolff following the time

that you asked Mr. Pines to see him?

"A. I think Mr. Pines saw him during our con-
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ferences, but I am pretty sure that we had confer-

ences following that interview that my present hus-

band had with Dr. Wolff.

"Q. Did you write to Dr. Wolff following that

point? A. About terms specifically?

"Q. About the story or the relationship with

Dr. Wolff.

"A. The only letter I wrote Dr. Wolff is this

one (producing letter).

''Q. May I see the letter, please ? (Letter handed

to Mr. Barnard.) I hand you a copy of a letter

dated January 12, 1946—or 1945? A. 1945.

''Q. Addressed to Dr. Wolff, with a typed sig-

nature, Elsie M. Foulstone, and ask you to identify

that letter.

"A. This is a copy of the letter that I wrote;

the carbon copy of the original letter that I wrote

to Dr. Wolff is with my lawyer George Bragin—he

has the carbon, this is simply a copy made from the

carbon." [189]

Mr. Fendler: Now, just a moment, counsel. I

haven't seen the copy of the letter. Do you propose

to offer it?

Mr. Selvin; Yes, I do, after asking you if you

have the original.

The Court: There is a copy attached to the

deposition.

Mr. Fendler: It is not attached to ours, if your

Honor please. I wonder if I may see it.

Mr. Selvin: Here is a copy.

May I say that the copy shows an apparent over-

writing of the date, and I am informed by Mr.
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Bragin that he did that himself, and the witness of

course verified the date as '45. He did it because

he thought it was '46 and not '45.

Mr. Fendler: In other words, it should be '45 *?

Mr. Selvin: Yes, she testified that it was '45.

This yellow copy that I have just shown you, Mr.

Fendler, is the actual carbon copy that was in Mr,

Bragin 's possession.

Do you have the original of that letter?

Mr. Cohn: No. [190]

* * *

The Court: Proceed.

Mr. Fendler: Counsel has asked us to stipulate

that Dr. Wolff has either the original in his posses-

sion or

Mr. Selvin: I haven't asked you anything of

the sort. I asked you if you had the original.

The Court: He is just laying a foundation to

put the copy in.

Mr. Fendler: Well, in order that there may be

no misunderstanding, Dr. Wolff has informed his

counsel that he does not have the original and has

no recollection of ever having received the original,

so under those circumstances we are going to have

to object to any evidence with respect to a copy

as not the best evidence.

The Court: Mr. Fendler, the witness testified

she mailed the letter, she says this is a copy of that

letter; there may be a dispute of fact as to whether

that letter was ever sent or not, but that lays the

foundation for the admission of the copy, when you

don't concede that you have the original.
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Mr. Selvin: In addition to that, I will connect

it up with a circumstance. I will offer in evidence

Dr. Wolff's check of $10.00.

The Court: Do you offer the letter?

Mr. Selvin: Yes, we do, your Honor.

I think question 131 and the answer has not yet

been read, [191] but I will put it now.

(Whereupon counsel resumed the reading of

the deposition as follows:)

''Q. Did you send that letter to Dr. Wolff?

"A. Yes, I did either send it or take it with

the story."

Mr. Selvin : We now offer the letter.

Mr. Fendler: We object to it upon the ground

that there is no foundation laid that it ever was

placed in the mail. The purported copy is not the

best evidence. There has been no foundation laid

to show that the original was actually mailed or

delivered to Dr. Wolff. There has been no notice

to produce, there has been no subpoena. This is the

first time we have ever heard of it.

The Court: Mr. Fendler, it is true a notice to

produce should be served before trial, but in view

of your statement it would have been an idle ges-

ture, because you state there is no such letter. So

that obviates any necessity for a subpoena or notice

to produce. You state no such letter was ever

received by your client.

Mr. Cohn: Since the information concerns my
client, the fact is that I have just shown him this

letter, and he says he has no recollection whatever
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of having seen this or the original of it. Now, it

may be, your Honor, that if we had had time to

examine the records, which we could have had [192]

if we had been given a notice to produce or a sub-

poena, a checking of the records may have brought

it forth.

The Court: You still have time.

Mr. Cohn: The point I want to make is the

apparent overscript of the date.

Mr. Selvin: I thought I covered that. She tes-

tified the date was '45, and I stated that we are

informed by Mr. Bragin, her attorney, in whose

possession the carbon copy which you now have in

your hand, Mr. Cohn, he testified that he made the

overstrike on the theory that that should have been

the date. On this copy that you have, the typing

underneath is not clear, but apparently there was

an overstrike on the typing, there was apparently

the striking of a '*6" and the overstriking of a "5'^

and Mr. Bragin thought the "6" should be there in-

stead of the "5." The witness, however, testified

that it was '45. And I am about to offer, if you will

stipulate that this is your client's signature, and that

the checks was drawn on or about the date that it

bears, this photostatic copy of a check dated Janu-

ary 18, 1945, six days after the date of that letter,

payable to Mrs. Elsie Foulstone in the sum of $10,00.

From which an inference, I believe, follows that the

letter was received, because it is the amount that

was requested in the letter.

Mr. Cohn: Let's take up one thing at a time,

Mr. Selvin.

I object to this offer on the ground this is not
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a copy. [193] I call to the court's attention—

I

don't want to appear to be trivial about these ob-

jections, but it is impossible from this to determine

what was written in the letter, because of the over-

strike first on the typeyriter, and, secondly, because

of the superscript, the writing over the year 1946.

If this can be identified as a copy, as the copy,

I will withdraw the objection.

Mr. Selvin: All right. Now, let me make this

clear

The Court: I am satisfied. I just want to have

the objection in. I am satisfied that it is admissible.

The objection is overruled. The letter will be re-

ceived as Plaintiff's Exhibit next in order.

Mr. Selvin: I would like the record to show

this : that I am now offering

The Court: Simultaneously, the letter and the

check?

Mr. Selvin: The letter and the check, and I am
offering as the copy of the letter, the carbon copy

of the letter which Miss Foulstone referred to in

her deposition as having been in Mr. Bragin's

possession, the carbon copy I am now handing to

the clerk having been given to us by Mr. Bragin.

The Court: And it having been compared with

the copy attached to the deposition, which the wit-

ness testified was made from the carbon copy that

is now in evidence?

Mr. Selvin: Yes.

Mr. Fendler: And our objection is to lack of

foundation, [194] not the best evidence, pertains
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not only to the letter but the photostatic copy of

the check.

Mr. Selvin: It is conceded, however, that the

check is Dr. Wolff's check?

Mr. Cohn: I have no objection to the receipt

of that, because we want that as part of our case,

the photostat, and the check itself, but I suggest

that they be separated as to exhibits.

The Court: They will be. You don't object to

the check?

Mr. Cohn: I don't object to the check.

The Court: Do you object to the check, Mr.

Pendler?

Mr. Cohn : I have the original here if you prefer

to have that.

Mr. Fendler: That is much better, your Honor.

Mr. Selvin : Put the original in, then.

The Court: What is the next exhibit number in

order ?

The Clerk : The letter will be Plaintiff's Exhibit

18, and the check 19.

The Court: Check of January 16, 1945, for

$10.00, is that correct?

Mr. Cohn : No. It is January 18th.

Mr. Selvin : And perforated as having been paid

January 19th.

The Court: The letter will be received as [195]

Plaintiff's Exhibit 18; the check as Plaintiff's 19.

All objections to admissibility of the letter are

overruled. The check that is now in evidence is

the one which has been produced from the files of
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the defendant, and I take it there is no objection

to the check.

Mr. Fendler: So stipulated.

The Court: Let me read the letter before you

go ahead with the deposition.

(The documents referred to were marked

Plaintiff's Exhibits 18 and 19, and were re-

ceived in evidence.)

The Court: All right.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as

follows :)

^'Q. The letter, Plaintiff's Exhibit F.2,"

The Court: Now 18.

(Reading continues.)

*' refers to an expense account. Will you please

explain that reference? And it shows expenses

of typing and stationery, $9.00, registration

$1.00, total $10.00.

*'A. Dr. Wolff said to me, 'If you have any

expenses in connection with the story just let me
know.' Well, I had these definite expenses. I had

on occasions taken cabs, which also would [196]

represent expenses, but I did not bother about that,

I simply mentioned the sum paid for registration,

$1.00, and the $9.00 I paid Mr. Julian for typing

this story, and Dr. Wolff said he would take care

of that and I allowed him to do so.

''Q. Did the ten dollars represent your full com-

pensation for your work on this story?
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"A. The ten dollars did not come to me at all;

nine dollars went to Mr. Julian for typing and one

dollar was paid for registration.

''Q. Was this payment of $10.00 to take the

place of compensation to you for your writing of

the story?

"A. No, it couldn't possibly, I never had it. I

paid $9.00 to the typist and $1.00 to the Screen

Writers' Guild for registration.

''Q. I hand you a photostatic copy of the front

and reverse of a cheque, marked 'Plaintiff's Exhibit

B, W. K. Dorfman, notary public, November 20,

1950' "

Mr. Selvin: Which is now Plaintiff's Exhibit

19.

The Court: Plaintiff's Exhibit 19 in evidence.

The November 20th does not refer to the date of

the check. Go ahead.

Mr. Selvin: That is the date of the notarial

endorsement [197] stamp on it.

(Whereupon counsel resumed the reading of

the deposition as follows :)

''Q. I hand you a photostatic copy of the front

and reverse of a cheque, marked 'Plaintiff's Exhibit

B, W. K. Dorfman, notary public, November 20,

1950/_a cheque for $10.00 to the order of Elsie M.

Foulstone. Have you seen that before?

"A. Certainly, I received that cheque and out

of courtesy I told the doctor where the money had

gone.

"Q. Did you receive that cheque following the
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date on which you sent or delivered the letter,

Plaintiff's Exhibit F.2,"

Now Exhibit 18.

'Ho Dr. Wolff?

''A. Yes, it was after the completion of the

story, because otherwise I would not have known

what the secretary charged for typing.

''Q. In your letter. Plaintiff's Exhibit F.2, you

say you were not pleased with the result of the

last version submitted to Dr. Wolff because you

found it necessary to change even the fundamental

idea of the story and suggest an attitude of con-

stancy which you personally considered naive to the

point of [198] falsity. Did you discuss this point

with Dr. Wolff?

''A. That is a reference to the only real argu-

ment that we had; when Dr. Wolff had been re-

considering and talking over the story as far as we

had gone with it, he was quite attracted to the idea

that we have a change.

"Q. Did you say it was unnecessary?

''A. Yes, we argued about it and eventually

someone has to give in if you feel strongly, and

finally I developed the story with this slightly new

angle that the doctor and the friend with whom he

had been discussing it thought might improve it.

I didn't feel that it did improve it, but I developed

it on that line anyway, and I am referring to it in

this letter. That is why I was not as pleased with

the result as I should have been had we adhered to

the idea of a constant husband regardless of his

problem.
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Q. You were not pleased for what reason'?

A. Because I felt that the constancy of the

husband was not only psychologically a sounder

approach for the story, but that it might also be

commercially more valuable.

'^Q. Did you say that to Dr. Wolff? [199]

"A. Yes, we had a discussion about that, we

had quite an argument about it.

'^Q. Did Dr. Wolff tell you that he thought the

idea of inconstancy would be more commercially

saleable or more dramatic?

"A. At that particular time he considered that

it might be more exciting and more interesting.

'Q. Did he say that to you?

'A. Yes, that was his reason for suggesting this

change, and I didn't agree.

"Q. What did you do with the copies of the

story that were typed, either the outline or the

story. Plaintiff's Exhibit A?"
Mr. Selvin: Referring to the 7-page outline.

Mr. Fendler: I think it refers to both, counsel.

Mr. Selvin: No. Because I think in this deposi-

tion wasn't the 7-page marked *'A," and the 17-

page

The Court: 16-A is the 7-page document.

Mr. Cohn : The subject about which the question

was asked was Exhibit A in the deposition. The

question was ''outline or story," and the only way

it can be identified is to find out what Exhibit A is.

Mr. Selvin: You will find

Mr. Fendler: The answer is, "I really don't re-
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member." So, for all purposes I will stipulate that

it is either the [200] 7- or the 17-page.

Mr. Selvin : I think it is the 7, but in any event,

you are right. I think the "or" should be "of" in

that question. That is the difficulty.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

"Q. Did you deliver them?

"A. I don't remember what happened to them.

It is even possible that the outline that was regis-

tered was in my handwriting, in which case there

would be no duplicate.

"Q. Did Dr. Wolff ask for copies'?

"A. I don't remember if he did or not.

"Q. Did you keep a copy?

"A. If I did it is in the material that Mrs.

Ivano has, but I very much doubt it.

"Q. Did you ask to keep a copy?

"A. No, I don't remember asking.

"Q. Did he ask you to return all the copies?

"A. No, he asked for and received only this

story as far as I can remember.

"Q. If Dr. Wolff did not ask for the copies, why

did you leave them with him?"

Mr. Fendler: I object to it as a conclusion.

Mr. Selvin : It may go out. [201]

The Court : All right.

(Whereupon counsel resumed the reading of

the deposition as follows:)
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''Q. Did you ever discuss with Dr. Wolff the

sale of the story?

''A. It was understood by us that Dr. Wolff

would try to sell the story." [202]

» *

*'Q. Did Dr. Wolff say anything to you about

the sale of the story?

^'A. If I remember rightly, Dr. Wolff felt that

he had connections whereby he could sell the story.

'^Q. Did he say that to you?

*'A. I am pretty sure he did.

''Q. Do you remember his remark or remarks'?

"A. No, I do not remember his remarks, but I

do know that otherwise I would have had my agent

market the story.

*'Q. Did you talk to Dr. Wolff about your agent

marketing the story?

"A. I don't remember doing that. [203]

''Q. You never discussed with Dr. Wolff the

marketing of the story?

"A. I have a vague recollection that Dr. Wolff

told me that he felt that he could dispose of the

story by some connections, or some influence or

something, and that is nearly always considered

preferable to the intervention of an agent.

*'Q. If Dr. Wolff told you he could sell or dis-

pose of the story, did you discuss your compensation

or participation in the proceeds with him?

''A. No, I did not discuss the money terms at

all with Dr. Wolff, but I remember my husband

talked to him about that.
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**Q. On what terms would Dr. Wolff sell the

story? There must have been some discussion or

some talk about compensation—do you remember

any discussion?"

Mr. Cohn: I object to the question on the

ground it is incompetent, irrelevant and immaterial.

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'A. Not personal discussion; I only know my
husband had some discussion with him. Do you

want me to speak about that? I know the outcome

of that [204] discussion.

**Q. Did you ever discuss with Dr. Wolff the

common understanding which you referred to as a

Hollywood habit, of 50-50 for collaborators in the

sale of stories?

*'A. I don't remember even discussing that.

**Q. Did Dr. Wolff ask you to contact your

agent for the sale of the story?

"A. I don't think he did, I don't remember his

doing so.

''Q. Did you have any subsequent meetings or

contacts? A. Subsequent to what?

'^Q. Any meeting or contacts with Dr. Wolff

subsequent to the time you received the $10 cheque,

Plaintiff's Exhibit B?"
Which is now marked here 19.

*'A. I don't remember any subsequent inter-

views.
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**Q. Did you have any correspondence or other

written communication with Dr. Wolff?

*'A. Absolutely the only communication I have

had from Dr. Wolff personally and not through

lawyers was his telegram to me in Paris, when I

was here.

^'Q. Do you have that telegram?

"A. I sent the telegram immediately to my [205]

lawyer; the text of it I copied.

^'Q. You have a copy of that telegram but not

the original?

"A. I copied the text, but Mr. Bragin has the

original telegram. I have the copy here." [206]

* * *

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows :)

*'Q. Do you have in your possession in Paris,

or in the custody of Mr. Bragin, or Mrs. Ivano,

any other written communications which you re-

ceived from or which you sent to Dr. Wolff, Vic-

toria Wolf, or Mrs. Wolff? [209]

'A. No, none at all."
li

''Q. Have you in your possession any copies or

drafts of the story which you wrote, Swear Not by

the Moon?

*'A. You mean preliminary outlines, notes, etc.?

^'Q. Yes.

''A. No, I haven't. Naturally, at the Screen

Writers' Guild, at the registration bureau, there is
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the only preliminary outline that probably exists,

because I don't think I have one; when you asked

me I told you I had none.

^'Q. Do you have a notation, so that I can [210]

put it in the record, of the registration of the

story?"

Mr. Fendler: The rest of it

The Court : Has been covered.

Mr. Selvin: Except it connects up this docu-

ment.

Maybe the defendants concede that the one pro-

duced by the Guild is the document upon which Miss

Foulstone worked.

Mr. Fendler: I would stipulate that that is the

document which was deposited by her with the

Screen Writers' Guild. I never had the least doubt

about it.

The Court: There was an objection made to

Exhibit 16 and a lot of discussion about it; so that

the record will be clear, do both defendants with-

draw any objections to the introduction into evi-

dence of Exhibits 16 and 16-A, which came from

the inside of the envelope?

Mr. Cohn : No, your Honor. I will withdraw the

objection as far as the contents are concerned, which

I think is all that is material here.

The Court: Then we will go ahead, because

there is still objection to the envelope.

Mr. Fendler: I don't think your Honor has in

mind the nature of Mr. Cohn's objection, which

is a recital on the envelope

The Court: This deposition will cover some of
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that. We will go ahead and read it. I wanted to save

some time.

Mr. Fendler: We will stipulate that that is the

document [211] that Miss Foulstone deposited with

the Screen Writers' Guild on the date that it bears.

The Court: That is 16-A. But that doesn't solve

the objections to 16. Go ahead.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

''Q. Do you have a notation, so that I can put

it in the record, of the registration of the story?

"A. The receipt for the registration is with Mr.

Bragin, but that is how it appears on the registra-

tion envelope (handing envelope to Mr. Barnard).

*'Q. Can you give us the registration number

and date %

"A. Yes—No. 27458; date of registration, No-

vember 15, 1944.

^^Q. And the title?

*'A. Title, Swear Not by the Moon.

"Q. Authors?

*'A. Authors, Elsie M. Foulstone and Erich

Wolfe, M.D."

The Court : The record will show that that is the

same material that appears on the envelope Exhibit

16, number, date, and the names of the authors.

Mr. Cohn: So stipulated.

Mr. Selvin: That is correct. [212]
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(Whereupon counsel resumed the reading of

the deposition as follows:)

*'Q. Did you have a bona fide belief in your

claim?"

Mr. Fendler: Just a minute. Objected to as in-

competent, irrelevant and immaterial, outside the

issues, self-serving; doesn't make any difference

what her beliefs were.

Mr. Selvin: Yes, we are establishing the bona

fides of the claim made on the question of reason-

able doubt.

Mr. Fendler: The question of the plaintiff's good

faith might be in question.

The Court: Overruled. [213]

(Whereupon counsel resumed the reading of

the deposition as follows:)

*'A. Certainly.

*^Q. Do you regard yourself as the coauthor of

the story?"

Mr. Fendler: Objected to as irrelevant, incom-

petent, and immaterial how she regards herself; it

is not any issue in this action; as being uncertain

with respect to whether it refers to Case History

or Swear Not by the Moon. I assume it means Swear

Not by the Moon.

The Court: Overruled.

(Whereupon counsel resumed the reading of

the deposition as follows:)

'^A. Yes, I do." :: :^
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Mr. Selvin: That is the end of the direct ex-

amination. [214]
# * *

Mr. Cohn : I will take it, if you want to ask the

questions.

Mr. Fendler: Question 48 on page 26.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

*'Q. Prior to your meeting with Dr. Wolff on

the subject matter of a story, had you done any

work on a pre-fontal lobotomy ?

^'A. No, the doctor explained it to me.

'^Q. When did he do that?

^'A. When he mentioned his idea that he thought

it would form a dramatic basis since it changed the

personality of the patient. He thought there was

there the basis of dramatic action, and I thought

so too.

"Q. Did he mention to you at the time that the

basic idea had actually existed in his own personal

life?

'*A. I knew a good deal about his personal life

because a friend of mine was in the same rest home

as the first Mrs. Wolff ; but the doctor himself said

he had had a very tragic and intimate experience

of change of personality, so that he did feel it [215]

very keenly and he was deeply and personally in-

terested in that idea.

''Q. Was he referring at that time to his ex-

perience with the first Mrs. Wolff ?
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"A. I assume lie was.

*'Q. Did he ever mention that to be so?

*'A. Well, everybody knew it."

Mr. Fendler: We can skip to

Mr. Selvin : I think you had better complete that

subject.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

''Q. Did he mention it to you at all?

**A. Whether he said specifically 'my wife,' I

don't remember but he did say he had personal ex-

perience which made this subject particularly in-

teresting to him."

Mr. Fendler: Shall I go further, or skip to 60?

Mr. Selvin: You can skip to 60, as far as I am
concerned.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

"Q. At the very first meeting, what kind of a

story was it that Dr. Wolff told you he had been

thinking about? [216]

''A. He had been thinking about the tragic re-

sults of this operation and what it might mean to

two people who were married, one of whom had to

undergo such an operation.

*'Q. He discussed then the problem in terms of

a domestic situation?

''A. Yes. He explained the scientific side so that
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I would know what caused the change of person-

ality and what characterized the change of per-

sonality.

'*Q. Did he tell you at that time that he had

thought about such a story as being of interest to

the motion picture industry?

''A. That was the whole basis of our conference.

''Q. Did he give you an idea of the type of

people he wanted to have in the story?

*'A. The fictional characters'?

*'Q. Yes.

"A. Since his own experience was that of a

doctor he favored the idea of its being a doctor or

professional man of education and sensibility, who

would be deeply distressed by this event.

*'Q. Did he discuss with you the general lines

of a plot?

"A. A plot, no; we discussed the dramatic pos-

sibilities in general of such a situation and I [217]

said I would develop the story on that basis.

"Q. On what basis?

"A. On the basis of a married couple who ex-

perienced this tragic situation that there is a change

of personality induced in one of them.

*'Q. Did he explain to you what the change of

personality would be like? A. Yes, he did.

"Q. What did he say it would be like?

"A. He said it would, at least temporarily, make

such a person rather childish and irresponsible, so

that she would be a great burden on her husband.

''Q. Did he discuss with you whether the rela-
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tions between the husband and wife in such a story

would be affected by this personality change?

**A. But obviously the whole personality change

would involve a change in their relationship, because

a person who has suffered the operation instead of

being a normal adult person would be more or less

irresponsible.

''Q. Dr. Wolff explained that to you?

'^A. He explained that in explaining scientifi-

cally the results of such an operation.

''Q. Did he suggest to you how the story should

end? [218]

**A. We discussed that but we had an argument

about it at a subsequent conference on the later de-

velopment of the story.

^'Q. Did he discuss with you where the story

should take place?

"A. I don't remember his doing so.

*'Q. Did he discuss with you the possibility of

the husband having some other interest?

'*A. That I don't remember, it is possible but

I can't say exactly. It isn't really possible even

after a few months unless one has noted these things

down ; after a few years it is really impossible.

"Q. So you can't tell now whether or not your

story Swear Not by the Moon is entirely or par-

tially, or to what extent influenced by Dr. Wolff

and to what extent it was created by you ?

''A. It is practically impossible to distinguish

what I contributed and what he contributed. Apart

from his explanation of the lobotomy fact it is

difficult for me to say now *I thought this' and 'Dr.

Wolff thought that.' It is always difficult.
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**Q. The first time you saw Dr. Wol:ff he exposed

to you the general problems of the situation which

would result for a family in the case of a [219]

lobotomy operation? A. Yes.

''Q. How long after that first meeting did you

see Dr. Wolff again?

''A. I don't know what period of time elapsed,

but I don't think it could have been very long be-

cause from the first, when I became interested in

the idea I was very anxious to get something regis-

tered because, as I said before, lobotomy as a subject

was in the public domain, and I wanted to get it

registered before somebody else thought it would

be a good basis for a story.

'*Q. What did you register exactly?

^'A. What I registered to the best of my recol-

lection was an outline of the story as we planned

it after two or three conferences, in order to be

sure that the idea was protected.

"Q. Then you did not register the story directly

after your first meeting with Dr. Wolff?

''A. I don't remember exactly, I think there

may have been two conferences. At any rate, I

registered it as soon as I had something tangible

to register.

'*Q. Did you submit the outline which was reg-

istered to Dr. Wolff prior to registering it? [220]

''A. To be perfectly frank, I don't remember the

size of the outline or very much about it. It exists

there.

Q. You don't remember, then, whether you<<i
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showed it to Dr. Wolff, whether you showed him the

story outline prior to its registration?

*'A. I suppose I did.

*'Q. You are not sure, are you?

"A. If he didn't actually see it we certainly

talked it over. He probably saw the outline, I don't

know, I don't really remember. I am very vague

about the whole thing, because at that time my son

was at the war and I had other things on my mind."

Mr. Fendler : Now, I would suggest that we skip

another 40 or 50 questions and go over to ques-

tion

Mr. Selvin: I would like question 82 and the

answer.

(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

'*Q. Mrs. Foulstone, in connection with your

preparation of the story outline, did you consult

any book or medical treatise?

''A. I read an article which the doctor gave me
to read, and I saw a psychiatrist, and his name

Mrs. Ivano will know, because she took me to [221]

him. There were things I thought I would like to

ask a psychiatrist about in connection with the re-

sults of this operation, and so I went to this

psychiatrist who was a friend of Mrs. Ivano, who

was a mutual friend of Dr. Wolff and myself."

Mr. Fendler : Now, I would suggest that we skip

over to question 104.
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(Whereupon counsel resumed the reading of

the deposition of Elsie Foulstone Pines as fol-

lows:)

''Q. Did Dr. Wolff ever tell you that this

scenario was unsatisfactory?'*

Referring to Plaintiff's Exhibit 17.

*'A. I told him myself that it was unsatisfactory

to me, because we had had this argument and I had

allowed myself to be overridden.
'

'

Mr. Fendler: And then I think that concludes

anything that we might want to bring in. [222]

* * *

The Court: The question isn't of overwhelming

importance, but I am not going to ask the questions

myself, because they [224] are the same sort of to

which objections were sustained on direct.

Mr. Fendler: We are not going to for that very

reason. The questions were objectionable and the

answers are even more objectionable.

We have offered all we desire in connection with

that question.

Mr. Selvin: My point is we are entitled to have

it as part of the cross-examination if I ask for it.

The Court : All right. The reporter will read into

the record questions and answers 107 through 110

on the court's motion.

Now, what is your objection?

Mr. Fendler: I want to make certain motions

with respect to the answers, which are wholly self-

serving, conclusions, opinions, not responsive to the

questions, and which purport solely to be a series
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of assumptions upon her part, and decisions upon

her part, which are wholly hearsay as to the de-

fendant Victoria Wolf, and are wholly hearsay as

to the other defendant, Erich Wolff.

The Court : Question 107

:

"Prior to the completion of this scenario, did you

personally ever have any conversation with Dr.

Wolff regarding compensation for you?"

Do you object to that? [225]

Mr. Fendler : No, sir. I am going to object to the

answer.

The Court: How about the first sentence, ''I

don't recall any definite conversation"?

Mr. Fendler: I move to strike the portion of the

answer following the word ''conversation" and

reading

The Court: You don't need to read it.

Mr. Fendler: Upon the ground stated.

The Court: If you want your record, I suppose

we do have to read it. The reporter can copy it in.

(The answer referred to by the court was

copied into the record by the court reporter as

follows:)

*'A. I don't recall any definite conversation, but

I do know that a very decided understanding must

have existed, because I sent my husband to change

that if possible for a different method."

Mr. Fendler: I move to strike upon the ground

stated that portion of the answer following the

word "conversation," which reads, "but I do know

that a very decided understanding must have ex-
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isted, because I sent my husband to change that if

possible for a different method."

The Court: The motion will be granted. The

answer, *'I don't recall any definite conversation"

will remain. [226]
* * *

Mr. Selvin: Cross-question 143: ''Did Dr. Wolff

at any time tell you that he was dismissing you

from the project? A. Why, no."

The Court: Go ahead. We want to get through

here and we will go to lunch.

Mr. Fendler: We might as well put in the next

one.

"Q. Did Dr. Wolff ever tell you that he was dis-

satisfied with the scenario ?

'*A. I was the one who expressed dissatisfaction,

I don't remember Dr. Wolff's expressing any."

Mr. Selvin: Then I will offer the redirect ex-

amination. [227] Redirect 1: ''With regard to the

story or outline which you registered, did Dr. Wolff

know what was in the manuscript that you regis-

tered ?

"A. I am sure he did. I wouldn't have registered

anything without his full knowledge; I am sure it

was registered with his full knowledge and con-

sent."

Mr. Fendler: I move to strike the entire answer

as a conclusion and opinion of the witness, and an

attempt on the part of the witness to state what

was in the mind of someone else. Furthermore, it

is self-serving.

The Court: Part of the second sentence may go
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out, ^'I wouldn't have registered anything without

his full knowledge. '

' That may be stricken. The rest

will remain in.

Mr. Selvin: That is all that I want. [228]

* * *

Wednesday, April 18, 1951—1:30 P.M.

The Court: Call the case.

The Clerk: No. 10526-C Civil, Loew's v. Wolff,

further trial.

Mr. Selvin: Ready.

Mr. Fendler: Ready.

Mr. Selvin: I have now the stipulation relating

to additional testimony of Mr. Monta. I shall ask

again, as the court prefers, either that it be filed or

marked for identification, because as part of the

case in chief I only intend at this time to offer

certain parts of the stipulation.

The Court: It will be filed.

Do you want to read into the record the parts, or

make a reference to them?

Mr. Selvin: Can I make the reference to them,

because it is rather lengthy?

I offer at this time the preliminary portions of

the stipulation, of course, appearing on pages 1 and

2, and then paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 14,

16, and 17.

I may say for the record that paragraph num-

bered 15 has been stricken from the stipulation. To-

gether with the documents attached, and identified

as Exhibits 1, 4, and 5.

I don't offer 2 and 3, because they are merely
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copies [232] of documents that are already in evi-

dence.

The Court: The exhibits 1, 4, and 5 will be re-

ceived in evidence and marked Plaintiff's 21, sub

1, sub 4, and sub 5.

Mr. Fendler: If your Honor please, the objec-

tions have been reserved as to each of these matters,

but the only objection I would like to make at this

time to any of the portions of the offered testimony

relate to a portion of paragraph 5 which appears

on page 4, line 6, reading:

*'After making the comparison, Mr. Monta was

of the opinion that, if access to 'Swear Not by the

Moon' was had by defendants herein, 'Swear Not

by the Moon' was sufficiently similar to 'Case His-

tory' to present at least a jury question with regard

to whether or not 'Case History' was copied from

'Swear Not by the Moon.' This opinion was also

conveyed to Dr. Erich Wolff on or about July 7,

1949."

With respect to that portion of the evidence we

object to it upon the ground that it is incompetent,

irrelevant and immaterial, outside of any issue in

this case ; it is self-serving, a conclusion and opinion

by a person who is not admitted to the bar of Cali-

fornia, and who would not normally be competent

to express a legal opinion as to the law of this State,

of which he is not a member of the State.

Mr. Selvin: May I explain that obviously this

is not offered for the purpose of including or even

in any way [233] influencing the court on the sub-

ject of whether there is or isn't similarity.



230 Loew's Incorporated vs.

The Court: It is an opinion which he conveyed

to Dr. Wolff.

Mr. Selvin: And which he held at that time,

going to the subject of his state of mind, which is

material to the state of mind of the plaintiff, which

is a corporate defendant. It is offered to prove state

of mind, really.

The Court: The objection is overruled. There

will be admitted into evidence, then, the preliminary

parts of the stipulation, stipulation entitled '

' Stipu-

lation Re Introduction of Testimony and Testimony

of Rudolf Monta," filed April 18, 1951. Pre-

liminary portions will consist of that on the first

page, and on the second page, lines 1 to 4. There

will be admitted into evidence, also, paragraphs 1, 2,

3, 4, 5, 6, 7, 8, 9, 10—1 to 10, inclusive, and 14, 16,

and 17.

* * *

Mr. Fendler: Did you offer 14?

Mr. Selvin: Yes.

The Court: Yes, he has.

Mr. Fendler: If your Honor please, I thought

that was reserved. Before 14 is admitted, may I

have the objection, [234] each and all of the objec-

tions heretofore made by me with respect to para-

graph No. 5 I hereby make with respect to that

portion of paragraph 14, which appears on page 10,

lines 4 to 10, inclusive. I believe that those objec-

tions included the objections as to hearsay, con-

clusion, self-serving [235]
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The Court: The objections are overruled on each

and all of the grounds asserted by counsel. Now, let

me read the document.

All right.

Mr. Selvin: I think Mr. Fendler and Mr. Cohn

will agree to this stipulation. I have discussed it, at

any rate, with Mr. Fendler. That Mr. Allen Sus-

man, if he were called to the stand and sworn would

testify that he is an attorney at law admitted to

practice in the Supreme Court of California, as-

sociated and has been since prior to the inception

of this law suit with the firm of Loeb and Loeb;

that in the year 1949, around the latter part of

August or the first part of September of that year,

I returned from a vacation, and during the first

week of September of that year requested him, Mr.

Susman, to make a study of and prepare a legal

memorandum on the rights of Loew's Incorporated

in respect of a controversy with Dr. Erich Wolff

and Miss Victoria Wolf, and that if it was his con-

clusion after that study that nothing to the contrary

was indicated, to prepare and cause [238] to be

served on those parties a notice of rescission. That

he undertook that assignment and worked thereon

from September 8, 1949, to October 4, 1949. That

around the 28th or 29th of September he had

actually completed his legal research, but had not

dictated or had typed a memorandum thereof, but

reported his conclusions to me orally, and at that

time then proceeded to bring about the service of

the notice of rescission by the plaintiff, which has

been established in this case.
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Are you willing to stipulate that Mr. Susman, if

called, would so testify?

Mr. Fendler: Yes.

Mr. Cohn: Yes.

Mr. Fendler: And coupled with that, that he

was not working from September 8th continuously

to September 28th, 1949.

Mr. Selvin: Unfortunately, like most of the

young men and some of the older men in our office,

they have to work on a number of matters, more or

less simultaneously.

The Court: The stipulation has been entered

into. It will be accepted.

Mr. Cohn: Yes.

Mr. Fendler: Yes.

Mr. Selvin: That is our case in chief, if your

Honor please. [239]

Mr. Fendler: Now, if your Honor please, we

desire to make a motion for nonsuit and/or dis-

missal as to the following causes of action

The Court: Is the motion made in behalf of

both defendants'?

Mr. Fendler: The motion is made on behalf of

both defendants, and I would like to specify the

following

:

The first cause of action specifically alleges that

the basic violation of the breach of the assignment

is that Elsie Foulstone acquired and retained a par-

tial ownership interest in and to the story, Case

History, which appears on page 3, lines 25-26, para-

graph 8 of the first cause of action.

The Court: Let me have that page, again.
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Mr. Fendler : Page 3, lines 25 and 26, paragraph

8 of the first cause of action, in which it is alleged

that the breach of the violation of the assignment

upon information and belief was the copying of

Case History from Swear Not by the Moon, and the

fact that Elsie Foulstone acquired and retains a

partial ownership in the story Case History.

We submit there is no evidence before this court

that Case History was copied from any story upon

which Foulstone worked, and there is certainly no

evidence that Foulstone acquired or has any owner-

ship interest whatever in Case History. On the

contrary, the judgment in evidence. Exhibit A at-

tached to the complaint, is a final adjudication [240]

that she has no property interest whatever.

We move to dismiss the second cause of action,

which incorporates by reference paragraph 8 of the

first cause of action to which we have just referred.

There is a total lack of proof or evidence to sup-

port

The Court: The same objection?

Mr. Fendler: Yes, sir.

The Court: All right.

Mr. Fendler: The third cause of action again

incorporates paragraph 8 by reference, paragraph

8 of the first cause of action, and alleges, further,

a failure of consideration by reason of a failure to

perfect title, which is totally lacking in evidence.

In fact, the only evidence is to the contrary, that

if there was any claim or defect in title, it has been

perfected by the judgment in evidence.

The fourth cause of action, we address the same
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motion to, by reason of the fact that it not only

incorporates paragraph 8 by reference, but in para-

graph 2, page 6, lines 1 to 3, specifically predicates

fraud upon the allegation that Elsie Foulstone

owned and still owns an interest in the story Case

History, which is referred to specifically by name

on line 27, page 5, as a result of claimed literary

contributions. And there is no evidence whatever

of fraud, no evidence that Foulstone h^s an owner-

ship interest, and the judgment is directly to the

contrary. [241]

With respect to the fifth cause of action, which

specifically alleges—it again incorporates paragraph

8 of the first cause of action, and then paragraph

2, page 7, lines 9 to 11, is predicated—this is the

mistake of law or fact that they entered into the

agreement with reasonable or mistaken belief that

the defendants were the sole owners or authors of

the story Case History.

And in paragraph 4, lines 29 to 31, that Case

History—they allege it is a mistake, because Elsie

Foulstone made substantial contributions to the

story Case History, was a coauthor thereof, and the

contentions of said Elsie Foulstone are true and

correct.

With respect to that, there is no evidence what-

ever that Elsie Foulstone ever wrote or had any-

thing to do with the writing of Case History. There

is no evidence that there was any copying of any

material from Foulstone, and we again respectfully

insist that they cannot contend that Foulstone is the

owner of any interest in Case History.
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The only evidence before us is the final judgment

between Foulstone and the Wolffs adjudicating that

Foulstone has no interest and is restrained from

ever at any time asserting an interest.

With respect to the sixth cause of action, it again

incorporates paragraph 8; with respect to the

seventh cause of action it again incorporates not

only paragraph 8 of the [242] first cause of action,

but the allegations with respect to fraud that Elsie

Foulstone now owns an interest in Case History

from the fourth cause of action.

If your Honor please, we respectfully urge the

motion for nonsuit and the motion for dismissal;

that upon this record there is a total failure of

proof of the identical allegation and the basic alle-

gation in each of these causes of action, which is

that Foulstone is the author and/or owner of Case

History.

The Court: I can't get away from this

thought

Mr. Cohn: Is your Honor intending to rule at

this moment"? Because I have some additional

grounds that I would like to state.

The Court: I wasn't intending to rule. I was

going to comment on the matter to assist in the

discussion. But go ahead and make your objection.

Mr. Cohn: I want to point out, in addition to

the grounds stated by Mr. Fendler, which largely

revolve around the effectiveness of the judgment

and the allegations in connection with the title, I

want to point out that even if the judgment be con-

sidered as not effective, there is no evidence of any
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collaboration agreement. Even Mrs. Foulstone's

testimony itself states specifically there were no

discussions concerning ownership in the property

itself. It was her understanding that there was a

general understanding [243]

The Court: Counsel, on that score, don't you

have to concede that there is ample evidence from

which this court could find that if there was any

ownership, it was—I don't know what the amount

would be, but a co-ownership f Can you escape the

fact that there are numerous items in the record

from which the court could draw the inference that

that was the relationship of the parties ?

Mr. Cohn : I think not, your Honor, and I would

like to be clear about it, so at least you will have

before you my point. One does not constitute one-

self a collaborator merely by adding to or revising

someone else's work. If that were true, I assure

you, your Honor, I would tomorrow be a collabo-

rator and a part owner in South Pacific or some

other work.

The Court: Some of the record shows that Miss

Foulstone testified that she suggested things and Dr.

Wolff suggested things.

Mr. Cohn: But she also testified that the extent

of her interest was an interest in the proceeds.

This is the point I want to make. If she has an

interest in the proceeds and only that, she does not

have an interest in the res, which is the product of

their joint work, if there was a joint work. It is

quite possible, and I have had experiences on which

I base this statement, for parties to work together,

{
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to make contributions jointly, and yet to have [244]

a product which belongs to one of them.

The plaintiff conducts itself this way all the time.

It has a lot of people employed by it, associated

with it, to make contributions, and who are entitled

to compensation in one form or another, but not to

become part owners.

Mr. Selvin: That is because their ownership is

expressly negated by their contract.

Mr. Cohn: I think you have to have a collabo-

ration agreement. You can't constitute yourself a

collaborator alone. You have to have the consent of

the other side. That is one point.

The other point I think relates to some of the

causes of action, and that is that it is affirmatively

shown by plaintiff's Exhibit No. 8, which I would

like to have for a moment, that on July 3rd after

full knowledge of Miss Foulstone's claim, and after

the interview with Dr. Wolff, after notice and

knowledge, they chose to demand performance of

the agTeement.

Now, your Honor, I want to call your Honor's

attention to a distinction between standing upon a

warranty of title and saying, "You have warranted

by paragraph No. so-and-so title. We have some

question about it. We assert there is a defect in

title, and we will allow you 30 days or 60 days, or a

reasonable time to repair that defect."

This is not what they did. They said, "We call

on you [245] under the terms of another para-

graph," which does not relate to title at all, but

simply gives them a right, an executory right, to
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enforce performance under a contract—this letter

which is written to Mr. O'Connor says, "You are

no doubt aware that as a part of the assignment to

Loew's, Victoria Wolf and Dr. Erich Wolff not

only made full and complete warranties and repre-

sentations of title," and so on, "but also agreed to

execute, acknowledge and deliver and/or procure

the due execution, acknowledgment and delivery to

Loew's of any and all further assignments and/or

other estimates which in the sole judgment and dis-

cretion of the purchaser may be deemed necessary

or expedient to carry out or effectuate the purpose

of intent of the assignment. The purpose and intent

of the assignment was, of course, to vest in Loew's

full and complete title in and to all rights in and to

the work in question.

"Accordingly Loew's has determined that it is

necessary and expedient in order to carry out or

effectuate the purpose and intent of the assignment

that Dr. Wolff and Miss Wolf procure the due

execution, acknowledgment and delivery to Loew's

of a quitclaim and release from Miss Elsie Foul-

stone which will have the effect of quitclaiming to

Loew's any and all rights in and to the work in

question which Miss Foulstone may claim to have

and which [246] will release Loew's of and from

any and all liability to her on account of any use of

that work which Loew's may make."

It is my contention

The Court : That they stood on the contract and

didn't rescind?



Erich Wolff and Victoria Wolf 239

Mr. Cohn: That's right. And they demanded

performance.

Mr. Selvin: Did we get the performance?

The Court: Do you think you reach that ques-

tion on a motion for nonsuit or dismissal, when all

intendments must be taken in favor of the plain-

tiff's case?

Mr. Cohn : Well, I believe so, your Honor, on the

basis of the record as it now stands, there is a

complete waiver, they have stood on the contract,

they have asked for performance under it, and as

far as the causes of action based upon rescission are

concerned, I think those causes are out the window.

I think that they have elected to stand on the con-

tract, and they have made a claim for performance

under the contract. Now, I know, your Honor, there

is at least one case in California, the name of which

escapes me at the moment, but I think I could lay

my hands on it, which says that when there has

been a warranty of title, and if the purchaser, the

vendee, chooses to give the vendor time within

which to perfect title, this does not itself constitute

a waiver of the right to rescind, if he stands on the

warranty, [247] although in that case, also, it is

held that he must give them reasonable time to per-

fect title, and two and a half years is not an un-

reasonable time. The point I am making is this was

not a reservation of the right to rescind under the

warranty of title. They did not say, ^'If you repair

this defect in your warranty, we won't rescind."

What they have said was, "You have obligated

yourself to do so-and-so, to procure these papers,
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and we stand on that, and we request you to pro-

ceed."

Mr. Selvin: May I ask Mr. Cohn one question •?

Mr. Colm: Yes.

Mr. Selvin: Assuming that to be true, and by

that action we waived any right to rescind for prior

defaults, is not the failure to perform under Section

7 sufficient failure of consideration to justify rescis-

sion on that ground, and is not that ground pleaded

in subdivision (b) of paragraph 8 of the first count

in our complaint ?

Mr. Cohn : If what you say is true, then certain

of the causes of action go out, and we then have to

discuss the question, because there are other causes

of action which are not founded on that.

Mr. Selvin: I assure you a judgment in our

favor on one cause of action alone will satisfy me.

Mr. Cohn : Then perhaps you can agree some of

the causes of action may go out, and we can save

some time. [248]

Mr. Selvin: No, I don't agree. I think we have

made a prima facie case on all of them.

Mr. Cohn: In the fourth cause of action there

was alleged fraud in the inducement. They were on

notice of the status of title and of the claim of title

in Miss Foulstone at the time they made the de-

mand.

The fifth cause of action is an action for rescis-

sion based on mistake.

Well, they were not under any misapprehension

on July 30th, unless it be a misapprehension that
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they had a better title than they knew. But this is

not the claimed ground of mistake.

The Court : Why do you say July 30th ?

Mr. Cohn: That is the date on which they sent

this letter, your Honor, this letter making a demand

based on contract. That is the date. And I say on

that day it was with full notice of whatever defects

there were in the status of the title.

I also want to state in so far as the breach of

warranty is concerned it is my conception of the

law that when you warrant title, there is no breach

of w^arranty until there has been eviction by para-

mount title. This has not been shown. I want to

state the ground now, and I will be prepared to

document that with sufficient cases.

This is not the law, I concede, if the warranty is

of [249] marketable title. Because as counsel for

the plaintiff will argue, and I will concede, there

is a vast difference between marketable title and

title in fact. Our contention is that this instrument

which the plaintiff drew does not contain any war-

ranty of marketable title, does not warrant that

there may not be a dispute about title. It does con-

tain a warranty of title, and the law is, I believe,

your Honor, that there is no breach of warranty of

title until there has been what the text writers call

an eviction by paramount title.

Mr. Fendler: I would like to add to the motion

specifically the following grounds, which I neglected

to do because I felt there was such a failure of

proof with respect to the establishing of any owner-

ship interest in Case History, as alleged.
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I want the record to be clear on these grounds

:

No. 1, in addition to those previously urged, there

has been an utter failure to show a rescission

promptly and diligently after notice and knowledge,

within the requirement of Section 1691, subdivision

(1) of the Civil Code. [250]

* * *

I would also like to add, in addition to all of the

other grounds made, the sixth and seventh causes

of action relate to alleged damages upon which there

is no proof, and which are in their essence a re-

liance upon a contract which plaintiff claims in the

other causes of action has been [251] rescinded.

And if rescinded of course is not in force or effect

and they cannot rely thereon. [252]

* * *

The Court: That is correct. What about the

contention that you haven't proved your damage

under the sixth cause of action as to breach of war-

ranty, or your damage under the seventh ?

Mr. Selvin : I think the purpose

The Court : What do you call your seventh ?

Mr. Selvin : That is damages for fraud.

For the purpose of the motion for nonsuit, at

least, we have evidence that the court could infer

that the story was valueless ; that with the outstand-

ing title we could not have used it. [253]

The Court : Unless you paid $15,000 for it.

Mr. Selvin : It may be that on the final wind-up

your Honor will decide that that inference is of

very little probative value, but for present purposes
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I think it is enough to defeat the motion for non-

suit, even as to those causes of action.

The Court: All right. I don't care to hear from

you further.

This is on a motion for nonsuit or dismissal. All

intendments are in favor of the plaintiff. It doesn^t

mean that I make any findings on this matter, ex-

cept giving the plaintiff all possible intendments in

its favor, there is a prima facie case made, in my
opinion. Motion for nonsuit and dismissal is denied

as to each of the causes of action, denied on all the

grounds urged by both counsel.

Mr. Cohn: If the court please, I think to pro-

tect our record at this point we should move to

strike the various evidence and exhibits which w^re

admitted under the reserved ruling, as it were, al-

though that wasn't it.

The Court: I will deny your motion, again re-

serving to you your right to make it at the con-

clusion of the case.

These matters that I have taken under submission

go pretty much to the heart of this case, and I

prefer to rule on them finally at the conclusion of

the case.

Mr. Cohn : I think we had to have that ruling if

we were [254] going to go into the merits of the

title.

The Court: That motion is made on behalf of

both defendants.

Mr. Fendler: And denied without prejudice?

The Court: And denied without prejudice. [255]
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The Court: Do we have more than one draft of

Case History"?

Mr. Cohn: No, your Honor. We have one draft

of Case History. But as a result of the work of

Mrs. Wolf there were two prior drafts, one called

Brainstorm, and the other called Through Narrow

Straits.

The Court: Which aren't in evidence?

Mr. Cohn: Not in evidence at this time, your

Honor.

The Court: All right.

Mr. Fendler : And the word '

' draft '

' is

The Court: Is not an artful word?

Mr. Cohn : It is not an artful word.

Mr. Selvin: I was wondering when you were

going to try to reconcile that theory with your

theory.

The Court: The court again confesses its ignor-

ance. What word should I use ?

Mr. Cohn: Version.

Mr. Selvin: Version, I think, is an excellent

term. [257]

The Court: You are as bad as patent lawyers.

All right, version.

Mr. Cohn: Your Honor is aware, of course, of

the suit in the Superior Court and its outcome. That

is already in evidence. What we will additionally

put in evidence is a stipulation affecting discussions

between myself and Mr. Susman, in effect, request-

ing them to appear and to defend or to assist in

the defense of the suit in the Superior Court.

There is one additional fact, and I will be
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through, and that is that Dr. Wolff who early in

April brought the information to Mr. Pines, who
was the friend of Mrs. Foulstone

The Court: Husband?

Mr. Cohn: Not at that time, I don't believe. But
I may be wrong.

(Continuing) : that they had sold the story

Case History.

I think it is important, because it indicates com-

plete innocence, complete absence of any guilty

knowledge, because it was he who brought about the

voluntary disclosure.

The Court ; Do you intend to proceed with your

defense separately, or together ?

Mr. Fendler: Probably together, your Honor.

While counsel is getting the stipulation that he

has referred to, I should like to offer in evidence

the interrogatories addressed to Loew's Incorpo-

rated, and the answers thereto, which were verified

by Rudolf Monta on April 2nd, [258] 1951.

I don't know, your Honor, what the usual prac-

tice is. I have filed interrogatories addressed to

Loew's Incorporated, and Loew's Incorporated has

filed a written answer thereto. Is it proper practice

to offer both documents in evidence, or to read the

questions and answers?

The Court : I think it would be sufficient to offer

them in evidence. Can we identify them by the date

that they were filed ? There is only one set of inter-

rogatories ?

Mr. Fendler : There is

The Court: You refer now to a document en-
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titled, ''Interrogatories to Be Answered by the

Plaintiff Loew's Incorporated or Any Officer

Thereof," filed by Mr. Fendler with this court on

March 8, 1951?

Mr. Fendler: Yes, if your Honor please. And
the answer filed by Loew's Incorporated, verified

April 2, 1951, filed April 2, 1951, which is the next

to the last document in the file.

Mr. Selvin: May I make an observation?

Mr. Fendler: Yes.

Mr. Selvin: Upon the interrogatories which are

thus offered is the interrogatory 6, which asks for a

written list of the pictures started or to be started

during the fiscal year September 1, 1948, to August

31, 1949, I think that should be. It appears here

1941. [259]

Mr. Fendler: That should be 1949.

Mr. Selvin: That appears on page 2, line 16 of

the answers.

Upon the same assumption that the latter

date

The Court: Page 2, line 15 of the interroga-

tories ?

Mr. Selvin: I misspoke myself. That was a

mistake which appeared in the interrogatories. It

is corrected here.

The answer continues:

"Upon the assumption that the latter date is

intended to be August 31, 1949, and that the list in

question is the one entitled ' Pictures Started in Our

Fiscal Year From September 1, 1948, to August 31,

1949,' the answer is yes."
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Then we go on to interrogatory 8, in which there

is a list of a very large number of pictures, and the

same thing is true in interrogatory 11, giving the

date of purchase of the particular stories. And
again in interrogatory 14.

There are probably involved there some 50 or 100

motion pictures with respect to dates of purchase

and starting dates of production. I don't see any

relevancy of that to this law suit, but I make this

observation, instead of a formal objection, for this

reason: the stipulation which we prepared with re-

spect to Mr. Monta, your Honor will remember that

I did not offer as part of our case in chief para-

graphs 11, 12 and 13, which contain explanations of

or reasons why [260] there were delays of one sort

or another between the purchase of the story and

the commencement of production of a large number

of motion pictures. Mr. Pendler indicated this

morning that if those paragraphs were offered,

there would be about an hour's argument, so pre-

sumably he must think that that issue or question

is irrelevant to this law suit.

Mr. Fendler : No. I will stipulate that

Mr. Selvin: I am not asking you to stipulate to

anything.

The Court: Just a minute. Finish your state-

ment, Mr. Selvin.

Mr. Selvin: I am not asking you to stipulate to

anything, Mr. Fendler. You know, after long ex-

perience, Mr. Fendler, that when I want a stipula-

tion from you I ask for it.
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The Court: Proceed with your statement with

reference to the interrogatories.

Mr. Selvin: My point is whether Mr. Fendler

intended so, or not, he indicated there were serious

objections to the evidence contained in our stipula-

tion in respect of it, and I say the subject is im-

material, irrelevant, not within the issues, and I

make that objection at this time.

Mr. Fendler: Now I will stipulate that the

paragraphs referred to by Mr. Selvin in Monta's

stipulated testimony may be deemed to be in evi-

dence. [261]

Mr. Selvin: I haven't offered it in evidence yet,

and I don't accept the stipulation at this time.

If this issue is gone into, then what evidence I

will offer will be up to me in rebuttal.

The Court : The question now is do you contend

that the answers to these enumerated interroga-

tories mentioned by Mr. Selvin, listing these various

pictures, is material evidence ?

Mr. Fendler: I do, and I will state the reason.

The Court: The objection of Mr. Selvin is over-

ruled, and all the interrogatories of March 8, 1951,

filed that date, and the answers of April 2, 1951,

filed that date, will be received in evidence.

What is your desire in this matter—to read the

questions and answers, or just let them be in evi-

dence and let the court look at them ^

Mr. Fendler: Just deem it in evidence and the

court may consider it at any time, if that is satis-

factory.
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The Court: Are there any particular ones you

want to call to my attention ?

Mr. Selvin : As far as I am concerned they may
be deemed in evidence by reference to the originals

in the file of this cause.

The Court : That will be the order, with the per-

mission of either party to call the court's attention

at any time to [262] any particular interrogatory

they deem pertinent. [263]

* * *

Mr. Fendler: I ask that the clerk be instructed

to, by stipulation of counsel and order, if that is

satisfactory, your Honor, to insert by interlineation

at page 7, line 25, of the answers to the interroga-

tories, following the words '

' Deborah Kerr, as star,

was assigned," striking the words "on or about

July 1, 1949," and substituting the words **prior

to April 15, 1949."

May that be stipulated, Mr. Selvin ?

Mr. Selvin: Yes, if you say "shortly prior

thereto," or say, "On or about April 16th."

Mr. Fendler: It says "took place prior to April

15th."

Mr. Selvin: All right.

The Court: The order will be made striking

those words and inserting the words "April 15,

1949." [264]

Mr. Fendler: Do we have the stipulation yet as

to Deborah Kerr's pictures?

Mr. Selvin: Since I didn't go back to or call

the office, I don't have it, but we will have it in the

morning for you, I am quite sure.
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Mr. Fendler: Do we have the stipulation at this

time that there was no assignment of a writer, star,

director, or any other work done of any character

at the studio in connection with this picture after

the 16th day of April, 1949?

The Court: That was made yesterday, but I

think it was the 18th.

Mr. Selvin : It was made this morning or yester-

day, it was suggested, and I think we finally agreed

on it this morning.

Mr. Fendler : That stipulation is of record 1

Mr. Selvin: It is in there. You will remember

that I reserved the right to show what the reasons

for that situation were, and which I will do.

The Court: Was it April 18th or 16th <?

Mr. Selvin: The week ending April 16th, I be-

lieve it was, 1949.

Mr. Fendler : Very well. Mrs. Wolff.

We have one more stipulation first, your Honor.

' Mr. Cohn : This is a stipulation [265]

Mr. Selvin : One other comment on that stipula-

tion, too. That Gottfried Reinhardt assignment as

producer persisted beyond April 16th.

Mr. Fendler: But no compensation was paid to

him in connection with this picture at any time ?

Mr. Selvin : He received his regular weekly com-

pensation. He was on salary.

Mr. Fendler: Do you contend Mr. Eeinhardt

was receiving compensation from Loew's Incorpo-

rated for work on Case History at any time follow-

ing April 16th ? Do your records so show %

Mr. Selvin: I will stipulate that Mr. Reinhardt
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was receiving his regular weekly compensation as a

producer; that he was assigned as a producer of

Case History; that no part of his salary was

charged to the production or proposed production of

Case History.

The Court : After April 16th ?

Mr. Selvin: After April 16th.

Mr. Fendler; So stipulated.

The Court: That is the way I understood the

stipulation.

Mr. Fendler : I just wanted it to be clear.

Mr. Cohn: I now offer this stipulation, if the

court please. You know which one it is?

Mr. Selvin: Yes.

The Court: There has been filed with the clerk

today, [266] April 18th, a document prepared by

Morris E. Cohn, entitled *' Stipulation of Facts,"

consisting of two and a half pages, dated April 16,

1951.

Proceed.

Mr. Cohn : Does your Honor wish that to be read

in evidence %

The Court: It will be filed and considered in

evidence, the stipulation filed April 18th and dated

April 16th, heretofore referred to.

Mr. Cohn: Thank you.

Mr. Fendler : Mrs. Wolff.
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VICTORIA WOLFF (WOLF),
a defendant herein, called as a witness by and on

behalf of the defendants, having been first duly

sworn, was examined and testified as follows:

The Clerk: Please state your full name.

The Witness: Victoria Wolff.

The Clerk: With two f's?

The Witness: Two f's, yes.

The Clerk : Do you want to indicate whether the

witness is for both defendants, or not *?

Mr. Fendler: Called on behalf of both defend-

ants. Is that correct?

Mr. Cohn: Yes. [267]

Direct Examination

By Mr. Fendler

:

Q. How long have you spelled your name with

two f's? A. Since September 9, 1949.

Q. That was when you married Dr. Erich Wolff,

is that correct? A. Yes.

Q. Now, prior to that time you spelled your

name with one f, is that correct ? A. Yes.

Q. That is because you had previously been

married to a former husband, whose name was

spelled W-o-l-f , is that correct ? A. Yes.

Q. What is your business or profession?

A. I am a writer.

Q. A professional writer? A. Yes.

Q. For how many years have you engaged in

that profession? A. Twenty years.

Q. You are a United States citizen?

A. Yes.
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(Testimony of Victoria WolJBf [Wolf].)

Q. And you have been in the United States for

some considerable period of time? [268]

A. Ten years.

Q. Your original writing, then, was abroad, is

that correct % A. Yes.

Q. In what countries and in what languages?

What countries did you do your writing in and in

what languages have your works been published or

produced?

A. I wrote for three years for German news-

papers, then I went to Switzerland and was em-

ployed by the Swiss newspaper, leading newspaper,

Baslernationalzietung. I wrote about four novels

in Switzerland.

Q. You are testifying that you had written four

novels when you were in Switzerland, is that cor-

rect ?

A. In Germany, two; in Switzerland, four; and

later on two abroad here in the United States.

Q. Were your novels translated into any other

language than Swiss and German ? A. Yes.

Q. In what other languages ?

A. In French, Swedish, Danish, Dutch, and

English.

Q. Have you ever done any other writing be-

sides the six or eight novels that you have de-

scribed? A. Yes.

Q. What other writing have you done ?

A. Well, I was employed by two newspapers for

the period [269] of about 10 years, and I did all

kinds of feature writing, which you had to do in
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Europe, and I did every Saturday a column, and I

was sent abroad for trips and reported from trips.

Q. I didn't understand what you said after you

said you did the column every Saturday.

A. I was sent abroad twice a year from the

Swiss newspaper, and I gave reports from trips. I

was sort of traveling reporter.

Q. I see. In addition to your newspaper work,

your columns, your feature writing, your novels,

what other writing, if any, have you done %

A. Here in the United States, screen writing.

Q. Screen writing % A. Yes.

Q. Have you ever sold any stories, original

stories written by you for the screen %

A. Six of them.

Q. Six stories? A. Yes. [270]

* * *

Q. (By Mr. Fendler) : You refer to having sold

motion picture stories for the screen, is that correct ?

A. Yes.

Q. Were any of those stories sold to major

studios ? A. Yes.

Q. What were the major studios'?

A. Mostly to 20th Century-Fox Studio.

Q. Have you also in this country written for

what are called the Slick Sheet magazines ?

A. For magazines, yes.

Q. Such as the Cosmopolitan magazine?

A. McCall's and Today's Woman, Life Story

Magazine.
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Q. Cosmopolitan? A. Yes.

Q. Have some of your novels also been sold for

screen writing, that is, for transposition to the

screen ? A. One.

Q. One of them? [272] A. Yes.

Q. That was what title?

A. The White Evening Dress.

Q. Is there also another novel, Spell of Egypt?

A. Yes.

Q. For how long a period of time have you been

acquainted with Dr. Wolff? A. Since 1943.

Q. Did you first make his acquaintance profes-

sionally ? A. Yes.

Q. That is, you consulted him in his capacity as

a doctor, is that correct? A. Yes.

Q. When is the first time that Dr. Wolff ever

discussed with you, if he did so, the preparation of

a story having to do with an operation known as a

pre-fontal lobotomy? A. At the end of 1943.

Q. And when you speak of the end of '43, do you

refer to the month of December, or to sometime in

the fall of the year? A. I think it was fall.

Q. Was that the first time that you had heard

about a pre-fontal lobotomy operation?

A. The very first time.

Q. Were you at his office or where did the meet-

ing take [273] place, if you recall ?

A. No, I was in the hospital.
I

Q. You were in the hospital ?

A. I was in the hospital.

Q. And you were being treated there as a pa-
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tient, or were you there for some other purpose ?

A. I was a patient in the hospital.

Q. You were a patient? A. Yes.

Q. You were a patient of Dr. Wolff's at that

time ?

A. Dr. Wolff was a consulting doctor. I was

operated on by a surgeon.

The Court: You didn't have a lobotomy per-

formed on you, did you ?

The Witness : Not yet. But I witnessed one.

Q. (By Mr. Fendler) : While you were lying

there helpless in a hospital bed did Dr. Wolff expose

you to his narrative of a pre-fontal lobotomy oper-

ation ?

A. He did, and it was very helpful. It made me
forget what I went through.

Q. Now, will you state what you can recall about

what he told you at that time in the fall of '43 ?

Mr. Selvin: I assume this is offered merely to

prove the fact of the conversation, and not the truth

of any of the things said or recited f Because if the

latter is the purpose, [274] then I will object to it

as hearsay, as far as the plaintiff is concerned.

Mr. Fendler : It is directed to show the origin of

the story Case History and will be part of a chain

of events and incidents leading up eventually to

Case History.

Mr. Selvin: I understand. It is offered, as far

as the conversation is concerned, under the verbal

act rule ?

Mr. Fendler: That is correct.
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Q. (By Mr. Fendler) : Do you have the ques-

tion in mind, Mrs. Wolff ? A. Yes.

Q. You may now proceed to answer it.

A. Dr. Wolff told me about this operation in it-

self, a cure for melancholia, which is able to take

the despondency of the patient away, however trans-

forms him in a different being, and he showed me
certain pages of a medical journal and told me that

he was very interested in this problem for personal

reasons.

Q. He was interested in the problem for per-

sonal reasons'? A. Yes.

Q. Did you have any knowledge at that time as

to the situation which had existed between himself

and his first wife Katherine? A. Yes. [275]

Q. And were those the personal reasons to which

you refer? A. Yes.

Q. Did you discuss with him the subject of

whether or not you would be willing to undertake

the writing of a story based on that premise at that

time"?

A. It didn't get that far yet, because I was sick,

I couldn't write then.

Q. Is that what you told him %

A. He did not ask me directly, ''Will you write

it for me'?" because he knew

Q. Not because he knew. He didn't ask you to

write at that time %

A. He didn't ask me specifically. I felt it, but

I was sick and I didn't write it. And afterw^ards

I knew that I had to finish my novel.
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Q. Did you have a further conversation with

Dr. Wolff upon the subject of a story at some later

time ? A. Yes.

Q. How much later? A. Often.

Q. When is the first time that you had a conver-

sation with him on that subject after October of

1943'?

A. It was in the beginning of '44, and it was

again in the end of '44. [276]

Q. Well, now, when you speak of the beginning,

do you refer to the first month, January ?

A. After I came back, I was in New York for

a couple of weeks, and after I came back, yes.

Q. When did you have the conversation with

Dr. Wolff in January of 1944 on this subject?

A. I think it was in my house.

Q. Now, will you relate the conversation you

had with Dr. Wolff at that time stating as nearly

as you can what he said and what you said, with-

out telling me ^hat you felt about it? Put, it as

much as possible in your words and his own.

Mr. Selvin : Just a moment. I assume that this

and all other conversations to be testified to, which

were out of the presence of the plaintiff or any rep-

resentative of the plaintiff, are subject to the same

understanding as the prior?

Mr. Fendler: So stipulated, for the same pur-

pose.

Mr. Selvin: Thank you.

The Witness : I cannot remember the exact con-

versation, naturally, it is too long ago, but I re-
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member the essence of the conversations. There

were many. It was always the same. Dr. Wolff

felt very deeply attached to the subject of a story

written about pre-frontal lobotomy and a husband

who was married to a woman who had to undergo

such an operation, and his hesitation whether he

should permit the [277] operation in the first place,

and afterwards his problem how to live with a

woman who is basically a changed woman to the one

he had married in the first place.

Q. (By Mr. Fendler) : In this conversation of

January, 1944, did Dr. Wolff describe this sequence

of incidents to you ? A. Yes.

Q. Did he describe them as an actual situation,

that is, as related to possible occurences in his life,

or did he describe them to you as a fictional base for

a story, or as both f

A. I think they were mixed, both, yes.

Q. What if anything was said in January of

1944, upon the subject of your reducing this to

writing? A. I did not write it at that time.

Q. State what was said at the conversation on

that subject, as best you can recall.

A. Dr. Wolff did not press upon me to write it,

but he sort of hinted that I should write it, and I

couldn't, because I was not through with my novel,

and I did not write it. And I felt that the story,

the way he told it to me, was not in the way that

I could write it the way he wanted it.

Q. Now, when you speak of the story that he

told to you, will you, as nearly as you can now re-
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call, relate that in the way that he related it to you,

that is, in story form at that [278] time.

A. Yes.

Q. Now, will you do that and take your time,

please ?

A. Again he said the same thing as before. The

situation is a doctor married to his former assist-

ant, a nurse, probably, or assistant in a laboratory,

a very sound and basically normal person. The two

are married, and after the marriage something hap-

pens; either the birth of a child, which brings her

into a melancholic state, or a stillborn child, or an

accident. He wasn't quite sure which he wanted to

choose. Anyhow, his wife changes into a different

person, she becomes melancholic and unhappy. He
tries different treatments, orthodox treatments, and

they all fail to produce any results. At that time

the doctor read about—the doctor in the story,

which was probably, also, the doctor who told it to

me
Q. You are relating what he told to you ?

A. The doctor was reading the first report about

a pre-frontal lobotomy, which was reproduced in the

journal of the A.M.A.

Q. Did he show you the clipping ?

A. Yes, he brought me the book.

Q. Or the magazine, whichever it might be?

A. Yes, magazine. The operation was upon the

doctor's conscience, and he didn't know whether he

would have to press [279] this operation upon his

wife, whether he should be for it or against it; but



Erich Wolff and Victoria Wolf 261

(Testimony of Victoria Wolff [Wolf].)

finally as there was no other choice he has to decide

for the operation, and the operation is performed,

and he suddenly finds himself married to a different

woman. Because, at that time, in '44, the operation

was very much in the beginning stage, and the out-

come was very dubious. And, in fact, at the time

when I read the material the deaths which occurred

after the operation was about 25 per cent.

Q. Confine yourself to what he told you in Jan-

uary of 1944.

A. He told me that. Because it was a very diffi-

cult factor for a husband to decide, Shall I have my
wife operated on? And the death factor was 25 per

cent.

Q. Did you say 25 per cent fatal or 25 per cent

successful ?

A. 25 per cent fatal. But there was no other

choice; the operation is performed, the doctor is

married to a child. He constantly referred to the

situation, now, here is a husband who is married to

a woman who has become his child. Now, what to

do with such a situation.

I thought it was a very interesting thing, but it

should be written in a novel, probably, and would

take a long time to develop it, and we left it at that.

Q. I want you to be as specific as you can, Mrs.

Wolff. [280] What did he say to you upon the sub-

ject of whether or not you were to do anything with

this, or if you were, what you were to do with it?

A. He asked me if I would write it.

Q. Write it for what purpose ?
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Q. Write it for him. Write it down for him as

a story.

Q. When you say write it down as a story—for

publication as a short story, for publication as a

novel, or for what purpose, if any ?

A. He did not mention anything specifically,

short story or a novel. I said it should be a novel,

but I have no time to elaborate on a novel now. But

Dr. Wolff wanted the story written the way he had

it in his mind.

Q. You say the way he had it in his mind; do

you mean the way he related it to you %

A. Yes.

Q. You told him at that time that you would or

would not do it ?

A. I cannot do it right now, I said.

Q. And the reason you gave was that you were

working on another novel, is that what you testified

before ? A. Yes.

Q. When was the next time you had any conver-

sation with Dr. Wolff on the subject of this story

that he had related [281-2] to you, or the writing

of it?

A. When I came back from New York the same

year, the end of the year, '44.

Q. During what months of the year 1944 were

you in New York %

A. I guess it was October, probably the end of

September or beginning of October, till before,

shortly before Christmas I came back.
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Q. From the end of September until close to the

end of December, is that correct ?

A. Yes, or October, I am not quite sure. Maybe

the beginning of October.

Q. But you can testify definitely that you were

not in Los Angeles between the 15th of October and

the 15th of December, 1944?

A. I was not in Los Angeles. I had business with

a publisher in New York.

Mr. Selvin: Will you try, Mr. Fendler, please,

to keep your leading down to a minimum when you

get to the subject of these conversations? I haven't

objected, but you have been leading the witness

pretty well. I am asking you to keep it to a minimum.

Mr. Fendler: I think I was going by previous

testimony, which will appear in the record. How-

ever, I will not lead the witness. [283]

Q. (By Mr. Fendler) : Did you complete your

business in New York prior to Christmas of 1944?

A. Yes.

Q. When you completed your business there,

what did you do then ?

A. I came back to have Christmas with my chil-

dren here in Los Angeles.

Q. After you returned to Los Angeles shortly

before Christmas of 1944, did you have a further

conversation with Dr. Wolff upon the subject of

pre-fontal lobotomies, story-wise or otherwise?

A. Yes, I had.

Q. Where did you have your next conversation

with Dr. Wolff after you returned to Los Angeles?
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A. In my house.

Q. And who was present at the time besides

yourself and Dr. Wolff ?

A. Probably my children. They were sick. That

is the reason why he came.

Q. Was this before or after Christmas of 1944"?

A. It was around Christmas. Probably after

Christmas, I guess. After Christmas.

Q. When you say probably, do you mean
A. I am not quite sure whether it was before or

after. Around Christmas time, let's say, [284] vaca-

tion time.

Q. Whenever you say '^ probably" do you mean

that is your best recollection, is that correct?

A. Yes.

Q. Now, will you state the substance of the con-

versation you had with Dr. Wolff at the time you

stated •?

A. Well, he asked me again, or told me again

this pet subject of his, pre-fontal lobotomy, and the

situation which arises between a husband and his

wife who had been operated on. The same story as

he told me before.

The Court : He had kind of an obsession on this ?

The Witness: It was an obsession, your Honor.

It was really, it was.

Q. (By Mr. Fendler) : All right, Mrs. Wolff.

When he told you the story in December of 1944,

were there any details or characters or incidents

added by him at that time to what he had previously

told you in January of '44 ?
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A. No, nothing was added or taken away. It was

again the husband, the wife, the operation, the deci-

sion whether the operation should be made, later

on a decision to be faithful to that wife, or not. The

same topics and objections as before.

Q. As you related it, the doctor in the story has

a succession of problems, is that correct?

A. Yes.

Q. His first problem is whether to perform the

operation, [285] which may be fatal ? A. Yes.

Q. And which will almost certainly change the

personality? A. Will certainly change.

Q. Then the second problem he has in the story,

that having performed the operation and having

gotten the wife with the changed personality, what

to do with her, is that correct? A. Yes.

Q. And what to do with his own life, is that

correct ? A. Yes.

Q. When he again brought up the subject, what

did he say about what you should do ?

A. He asked me whether I would write it for

him.

Q. When he asked you about that, was there any

mention at that time as to the purpose of the writ-

ing or what would be done with the writing after it

was completed?

Mr. Selvin: Where are we now, December

of '44?

Mr. Fendler : Yes, December of '44.

The Witness : He did not mention anything, no.

Nothing was written yet, and then I said I will
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write it for him. And I wrote it the way he wanted

it, and it was a story which I called Through Nar-

row Straits.

The Court: When did you write thaf? [286]

The Witness : I wrote the story in the beginning

of '45.

Q. (By Mr. Fendler) : I show you a manu-

script which is entitled "Through Narrow Straits,

Original Story by Erich Wolff, M.D.," which bears

at the bottom in ink a notation ''Registered with

Screen Writers' Guild March 15, '46," at the top

the initials of the notary who took your deposition

at Mr. Susman's office sometime last year, I believe,

and which is a manuscript of some 26 pages, and I

will ask you whether that is the manuscript to which

you last referred in your testimony ?

A. Yes. May I add something? This story was

—Through Narrow Straits was lying around at

home a couple of months, and I changed it a couple

of times according to Dr. Wolff's advice, and finally

according to his wishes it was finally registered

in '46.

Q. Was anything said by you and Dr. Wolff at

any time in either 1944 or 1945 or 1946 upon the

subject of the credit on the story for authorship?

A. Nothing specifically was said. I considered

this Through Narrow Straits, and still consider it

today, as Dr. Wolff's story, and I had nothing

added, and if I may be frank, I didn't like it, not

at the time, nor today. And the whole thing was

not up to my usual standard of writing. Whatever
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Dr. Wolff would have done with it would have been

0. K. with [287] me. I didn't want to be mentioned.

Q. You didn't want to be identified with it?

A. No.

Mr. Fendler: We offer this in evidence as De-

fendants' Exhibit next in order. It is the same docu-

ment which was marked on the deposition Exhibit

D, for identification.

The Court : Admitted next in order.

The Clerk : Defendants ' Exhibit C.

The Court : C, in evidence.

(The document referred to was marked De-

fendants' Exhibit C, and was received in evi-

dence.)

Mr. Selvin: Is this a good place for a short re-

cess, as far as you are concerned, Mr. Fendler?

Mr. Fendler: It doesn't make any difference to

me.

The Court : This is a good place.

(A recess was taken.)

Q. (By Mr. Fendler): Now, Mrs. Wolff, I

think you testified that you told Dr. Wolff you

didn't like the story after you had completed

Through Narrow Straits, is that correct ?

A. Well, probably not so abruptly. I said it is

his story, and I have not much to do with it, and

here it is.

Q. Did you ever attempt to do anything with it,

market it, or anything of that sort ? A. No.
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Q. Did he ever ask you to ^ [288] A. No.

Q. When is the next time that you had any

further conversation with Dr. Wolff upon the sub-

ject of preparing a story based upon a pre-fontal

lobotomy operation'?

A. Next time I approached him. If I remember

correctly, we had seen a movie together, Spellbound,

a psychological movie, and I guess it was in '46,

and I said to the doctor, "If you are still interested

in your pet idea, and you would let me handle it in

a way so that I feel it is more or less presentable

and more my story than yours, then I would like to

start again. I have a new angle to the story and a

new ending."

Q. What did he say to that %

A. Yes, he was agreeable to the idea.

Q. Did you then commence the preparation of

another story based upon the pre-fontal lobotomy

operation which you called Brainstorm ?

A. Yes.

Q. I show you a document which bears on its

title page the title "Brainstorm, by Dr. Eric Bau-

man as told to Victoria Wolf," consisting of some

36 typewritten pages, and enclosed in a manuscript

cover which has on the inside of the front cover,

"Submitted by Nat C. Goldstone," and I will ask

you whether that is the work to which you have re-

ferred in your last previous answer? [289]

A. Yes, it is

Mr. Fendler: We offer that in evidence as De-

fendant's Exhibit next in order.
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The Court: Defendants' D in evidence.

(The document referred to was marked De-

fendants' Exhibit D, and was received in evi-

dence.)

Q. By Mr. Fendler : Now, how long a period of

time did you work on the development and creation

of this story Brainstorm ?

A. About three months.

Q. Did you ever have any discussion with Dr.

Wolff upon the subject of the sale of the story or

the interest that you or he respectively might have

therein? A. Yes.

Q. When was that conversation with respect to

before or during or after the completion ?

A. After I had completed it.

Q. Where was the discussion ?

A. Where was the discussion ?

Q. Yes. A. In my house.

Q. What was the substance of it? What did he

say and what did you say ?

A. I said the story is now completed to my satis-

faction at the present time, and if he would be

agreeable to the idea I would show it to my agent.

Well, he wanted to know who the agent was, and

I told him Mr. Nat Goldstone. In fact, Jerry Hor-

win from that agency. And he said, *'A11 right, go

ahead." So I did.

Q. What if anything was said as to the re-

spective ownership interests or the percentage to



270 Loew's Incorporated vs.

(Testimony of Victoria Wolff [Wolf].)

which either of you might be entitled in the event of

sale?

A. He would divide the proceeds, if there were

any.

Q. On what basis! A. 50-50 per cent.

Q. About what was the date of this conversation

when you completed it ?

A. After it was completed, after the story was

completed and given already to the agent, when the

agent said he liked it.

Q. Can you give me an approximate date?

A. It might be '47, I guess. '47 in March. I am
not quite sure. March, April.

Q. In other words, it would be

A. About a year later.

Q. About a year after the registration with the

Screen Writers' Guild of Through Narrow Straits!

A. Yes.

Q. And actually two years after you commenced

writing Through Narrow Straits? [291]

A. Yes.

Q. Was there a submission of Brainstorm to any

major studio? A. Yes.

Q. Prior to this time when you had completed

Brainstomi, had you ever heard the name of Foul-

stone ? A. No.

Q. From anybody? A. No.

Q. Did Dr. Wolff at any time ever tell you that

he had employed an Elsie Foulstone or had any con-

tact with an Elsie Foulstone with reference to the

writing of this story?
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A. Dr. Wolff told me once that somebody has

written the story down for him, tried to write the

story down for him, but it was not to his liking, and

it is discarded.

Q. I show you two exhibits here in evidence, one

of which is Plaintiff's Exhibit No. 16, being a 7-

page

The Court: 16-A.

Q. (By Mr. Fendler, continuing) : 16-A,

being a 7-page outline entitled Swear Not by the

Moon, and the second, a photostatic copy in 17 pages

bearing the same title, received in evidence as Plain-

tiff 's Exhibit No. 17, and I will ask you whether

prior to the litigation in this case you ever saw one

of those documents before, or any replica or copy

thereof. [292]

A. Prior to the litigation I did not see it. Later

on I saw it.

Q. That is, since the litigation you saw the 7-

page and the 17-page ?

A. This one I saw (indicating) ; this one I never

saw (indicating).

Q. Referring to the 7-page document you say

you did see that after litigation commenced?

A. Yes.

Q. The 17-page you say you never have seen?

A. No, I haven't seen it.

Q. Very well. I take it that the story Brain-^

storm, which has last been received in evidence, was

never sold ? A. Was not sold.

Q. It was submitted to all the studios ?



272 Loew^s Incorporated vs.

(Testimony of Victoria Wolfe [Wolf].)

A. No. It was submitted to five major studios.

Q. And not sold! A. Not sold.

Q. When is the next time that you had any con-

versation with Dr. Wolff concerning the prepara-

tion of another story based on the pre-fontal lobot-

omy operation?

A. It took another year, and in between—may I

add something without being asked? In between I

wrote another story with a director from Twentieth

Century-Fox, Mr. Charles David, and we sold that

story. [293]

Q. When you say *

' we, '

' you mean you ?

A. I wrote it and he was the director of the

story.

Q. All right.

A. And after I sold it I felt in a positive mood,

and I said to Dr. Wolff if he would let me go ahead

I could change Brainstorm into a much better story

now, if he would let me handle it my way, and

evidently since I had just proven that I could sell

certain things

Q. I didn't hear you.

A. I had just proven that I could sell screen

stories, he let me handle the same material from

Brainstorm my way, and I wrote Case History

about a year later.

Q. Now, I show you Exhibit 1 in evidence here,

**Case History, original story by Victoria Wolf and

Erich Wolff, M.D.," and I will ask you if that is

the story to which you have last referred.

A. Yes.
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Q. Approximately what period of time was re-

quired for your writing this story ?

A. Also about three to four months.

Q. When you speak of spending three months

on writing Brainstorm and three to four months on

writing Case History, do you refer to just thinking

about it during that period of time, or actually

writing day in and day out on it ?

A. That never happens, day in and day out. You
drop [294] certain days, and you don't feel like

writing. You write something else in between. But

beginning—let's say three months, I mean from

the beginning of writing the first part to the finish-

ing took three months. Certainly within those three

months I did other things.

Q. That also includes rewriting, I suppose, from

time to time? A. Yes.

Q. Do you do the typing yourself, or do you

have a secretary?

A. No, I have a secretary.

Q. You have a secretary? A. Yes.

Q. So you dictate the story and then correct

the redrafts? A. Yes.

Q. And then the redrafts are typed?

A. Yes, three, four, five times.

Q. So when you come out finally with a story

of some 41 pages typed here, in Case History, how

many pages altogether would you say you had dic-

tated to your secretary in connection with it?

A. I always change it at least three times.
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Q. So it would be, at least, 100 pages or more,

is that correct? [295] A. Yes.

Q. And the same is true of Brainstorm, is that

correct ? A. Yes.

Q. About when was Case History completed by

you?

A. Case History was completed I guess in the

beginning of '49.

Q. When you speak of the beginning, do you

mean the month of January, or do you just mean

the early part of the year ?

A. Excuse me. I remember now very well. It

was finished shortly before Christmas, '48, and as

Christmastime was a bad time for handling a story,

I let it simmer and submitted it to the agent in

the beginning of '49.

Q. Who was the agent to whom you submitted

it?

A. It was the Lyons Agency, Miss Bertha Case.

Q. To what studio or studios was Case History

submitted by your agent ?

A. We had only two copies, and to my knowl-

edge, she only submitted it to Mero-Goldwyn-Mayer

or to Loew's Incorporated. She might have sub-

mitted it to someone else, but I am not sure.

Q. Did you have any conversation with Dr.

Wolff as to the credits or participation of each of

you in the story Case History ? A. Yes. [296]

Q. When was that conversation had?

A. After the story was finished and handed to
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the agent, and the agent approved of it, and that

there would be a sale of the material.

Q. And you fix that date as around the end of

December, 1948? A. Beginning of '49.

Q. What was your conversation with him on

that subject?

A. I said that I did most of the writing and I

did most of the editing, and I did practically most

of everything, and the basic idea is his, I admit,

and therefore his name will always appear on it,

but my contribution was probably 60 per cent to

40 per cent of his original idea.

Q. So what did he say when you said that the

arrangement should be a 60-40 arrangement?

A. He was very agreeable to that deal.

The Court: That was before you were married?

The Witness: Yes.

Q. (By Mr. Fendler) : Was the agent advised

of that 60-40 percentage, 60 per cent participation

to you and 40 per cent to him?

A. Yes. In fact, she handled the money.

Q. She handled the money? A. Yes.

Q. When you say that, you mean that after the

plaintiff [297] in this case paid over the $15,000

it was paid to the agent, is that correct ?

A. That is correct.

Q. And the agent deducted her 10 per cent com-

mission of $1500? A. Yes.

Q. And then you got 60 per cent of what was

left and Dr. Wolff got 40 per cent, is that right?

A. Correct.
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Q. As a matter of fact, the amount that you

received, which was $9,000, less 10 per cent, or

$8,100, was less than any amount you had ever

received upon the sale of any of your previous

stories or works for the screen, is that correct?

A. Yes, that is correct.

Q. Is Miss Bertha Case within the jurisdiction

of the court at the present time ?

A. She is not here. She is in New York.

Q. Is she ill there ?

A. She is very sick. She is in the hospital.

Q. In New York? A. Yes.

Q. She was the agent that handled the sale to

Metro, is that correct? A. Yes. [298]

Q. Following the sale to Metro, have you con-

tinued to engage in your profession of writing?

A. Yes.

Q. Has that been in connection with the prepa-

ration of novels or screen stories or

A. Novels.

Q. Did you at the time that you signed the

assignment in this case, assigning all rights to

Metro, making the customary warranties of origin-

ality and ownership, did you sign that document in

good faith? A. Yes.

Q. Did you have any knowledge of any adverse

claim or defect in title, or anything of that nature,

either on the part of one Elsie Foulstone, or any-

body else ? A. No, I did not have.

Q. Did you at the time that you received your

share of the proceeds, that is, $9,000 less the agent's
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10 per cent, at that time have any knowledge con-

cerning any adverse claim of any kind?

A. Of no kind.

Q. Did you spend the money within

A. Within a reasonable time.

The Court: Did you write Case History—what

period of time?

The Witness: I started in '48 and finished in

'49. [299]

The Court : Late in '48 and early in '49 ?

The Witness: Yes. I was finished January '49

for agent's submission.

Q. (By Mr. Fendler) : I beg your pardon?

A. For submission to the agent in '49.

Q. In January, '49? A. Yes.

Mr. Selvin: I understood she said she actually

finished the writing around Christmas of '48.

The Witness: Christmas, '48, and then I let it

lie around and we didn't submit it to the agent

before January of '49.

Q. (By Mr. Fendler) : When was the first time

that you had any knowledge of the—question with-

drawn.

Cross-examine. ;

Cross-Examination

By Mr. Selvin

:

Q. Mrs. Wolff, you were married to Dr. Wolff

when? A. September 9, '49.

Q. You had known him for roughly six or seven

years prior to that time? A. Yes.
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Q. You met him, as I think you have indicated,

in the hospital, or, rather, in a professional ca-

pacity? A. Exactly. [300]

Q. And saw him while you were in the hospital?

He was a consulting doctor in your case?

A. Yes.

Q. And continued to see him after you left the

hospital ? A. Occasionally.

Q. Occasionally for what period of time ?

A. Until we were married.

Q. Would you say that during the period, the

latter part of 1944 and the year 1945, that you and

Dr. Wolff were seeing each other, if not daily,

almost every day? A. No, not every day.

Q. Well, two or three times a week ?

A. Yes.

Q. Either at your home or his home ?

A. Yes.

Q. You never told Dr. Wolff that you were a

stenographer or a typist, did you? A. I?

Q. Yes. A. No.

Q. As far as you were able to observe he always

understood that you were a writer? A. Yes.

Q. And an established writer both in the novel,

magazine, [301] and motion picture field—I should

say in all three of those fields, is that right ?

A. Yes.

Q. When Dr. Wolff first asked you to write

down this story idea, that, as you say, he was

obsessed with, about pre-frontal lobotomy, you

didn't understand that he was asking you to act

merely as a secretary, did you?
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A. Well, he wanted the story written down the

way he wanted it.

Q. He wanted to tell you his idea ?

A. Yes.

Q. And he wanted you to put it in, as you said,

good English? A. Yes.

Q. In other words, he wanted you to ghost-write

the story for him, did he not ?

A. No, not ghost-write, but for him.

Q. I understand. But you were to do some-

thing more than transcribe his exact words ?

A. He wanted me to write a story for him.

Q. You were to take his idea and put it in your

own words, but carrying out the idea that he had

expressed to you? A. Yes.

Q. That is what he wanted you to do ?

A. Yes. [302]

Q. And that is what the first time he asked you

to do you refused to do? A. Yes.

Q. Before you refused, and I am referring now

to this conversation that you testified to in January

of 1944, he told you his idea, what it was ?

A. Yes.

Q. And that is the idea which you elaborated

on in direct examination? A. Yes.

Q. The description that you gave ?

A. Yes.

Q. And those were all matters that he told you

about in January of 1944?

A. That is what he told me.
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Q. You recall now that in January of 1944 he

told you all of those things ? A. Yes

Q. It is not, you are quite sure, a reconstruc-

tion on your part now of what you think he must

have told you, in view of what is in the story

today? A. No, no.

Q. All right.

The Court. You don't mean by that question

that he told her all the things that are in the

version of Case History? [303]

Mr. Selvin: No. I am referring to, that he told

her all the things which on direct examination she

testified he told her in January of 1944.

Q. (By Mr. Selvin) : Did you make any note

or memorandum of that conversation at any time?

A. No.

Q. Have you in the last five or six months made

any attempt to refresh your recollection about that

conversation ?

A. There was nothing to refresh.

Q. That recollection you have had ever since

the conversation took place in 1944?

A. It was his basic story idea.

Q. I didn't ask you that. I asked if that recol-

lection to which you testified earlier is a recollec-

tion that you have had at all times since January,

1944? A. I think so.

Q. What was your answer?

A. I think so.

I Q. You haven't examined any documents or con-
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ferred with anybody in order to refresh your mem-
ory about that conversation?

A. About that conversation, I couldn't have

talked to anybody else.

Q. Have you talked to Dr. Wolff in order to

refresh your memory about that conversation ? [304]

A. We naturally discussed the law suit since

»49.

Q. I understand that. But aside from the nat-

ural discussion which you have had, have you tried

to refresh your memory or supply anything that

you may have forgotten about that conversation by

conferring with Dr. Wolff about it ?

A. It was so little there was nothing to refresh.

Q. You recall, of course, that your deposition

was taken in this case ?

Mr. Fendler: We will stipulate to whatever

parts you want to read from the deposition.

Mr. Selvin: Very well. Then I will read the

following part of her deposition at this time, which

I understand is stipulated.

The Clerk: I don't believe the original has been

filed.

Mr. Fendler: I have the original here.

The Clerk: Will you file that!

Mr. Fendler: Yes, I will.

Mr. Selvin : Page 89, beginning line 5

:

**Q. Rather than go through that procedure,

can you remember his language when he spoke to

you in January of 1944 about his idea for the

story?"
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I think it will be stipulated that "his" there

refers to Dr. Wolff? [305]

Mr. Fendler : Correct.

Mr. Selvin: ''Mr. Cohn: Now, look

Mr. Fendler: That is right. Leave it.

The Witness : That was in the end of '44, what

I was just saying.

''Mr. Susman: Q. I am talking about January

of '44.

"A. He just told me about it. He told me about

the pre-frontal lobotomy and whether I would be

interested in writing a story for him. At that time

I said 'No.'

"Q. He told you nothing more than what you

have testified to about his ideas ?

"A. His ideas? I knew about the tragedy that

was behind it, and we didn't discuss it, because I

said, 'No,' at that time. I said, 'It could be a novel,

but I am not ready to write it now.' See, it just

came at a time when I was out of the hospital and

it was impossible to undertake such a thing which

finally took so many years. So, that was discarded,

and about a year later he came to me and told me
the thing very explicitly.

"Q. I still want to get it completely clear.

*'A. Yes.

"Q. As I understand it, all that Dr. Wolff told

you [306] in January of '44—up to January of '44,

including that conversation, was that he thought

that a story should be written based upon a pre-

frontal lobotomy; is that correct?
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''A. He gave me the whole story outline which

he made.

"Q. What did he give you in January of 1944?

*'A. If I only knew—the story outline, which I

didn't really care for very much. I didn't care

for it.

^'Q. What was it?

''A. If I would rack my brain I couldn't tell

you. He gave me a complete story that he had in

mind, but I couldn't tell you.

'^Q. You can't remember anything about it?

'A. I only know I didn't like it.

Q. That you didn't like it?

'A. Yes, that is right."

Mr. Fendler: We will stipulate she so testified.

Mr. Selvin: At a deposition taken October 20,

1950.

Mr. Fendler: We will stipulate she so testified.

Apparently she has an explanation she wants to

make.

Mr. Selvin: You may bring it out on redirect.

The Court: Do you want to make an explana-

tion?

The Witness: Yes. [307]

I had the feeling that what I just said is exactly

the same, because I said, ''I cannot remember the

words,"

Mr. Selvin: I object, your Honor. It is argu-

mentative.

The Court : Let her finish.

' The Witness: I said, *'I cannot remember the
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words of the conversation," and still to this very

day I cannot remember the words of the conversa-

tion. But I remember the essence of the problem

of Dr. Wolff. And it was always the same, the

essence of the story. In the deposition which I

made I always referred to it as the thing, which

was the essence of the story. And the essence of

the story, and I have to repeat it again, is the

doctor married to a wife, she has to be operated on,

his decision whether he should have operated on her

or not, and what to do with the wife afterwards.

That is always the same from the beginning to now.

The Court: All right.

Q. (By Mr. Selvin) : That is what you meant

when you testified on your deposition as follows:

**If I would rack my brain I couldn't tell you. He
gave me a complete story that he had in mind, but

I couldn't tell you.

"Q. You can't remember anything about it?

'*A. I only know I didn't like it.

'^Q. That you didn't like it?

''A. Yes, that's right." [308]

When you testified as I just read from your depo-

sition, what you meant to say is just what you just

got through explaining to the court, is that what

you mean?

A. I still have to answer that, Mr. Selvin, that

I cannot remember Dr. Wolff's story, not at all,

but I remember the core of the story was that, and

the ramifications were unpleasant and I didn't like
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it then, and I don't like it today, and I don't know
what it was.

Q. Then, as I understand it, all you remember

about what he told you was that he wanted to do a

story about a wife who had a pre-frontal lobotomy

operation, and that it changed her personality, is

that all you remember he told you?

A. No. He told me more. He told me about the

doctor's two alternatives: Does he have to operate

on her, or not? How can he live later on with that

wife?

But I don't know what kind of ramifications he

gave to me, because I didn't like it.

Q. I think we understand now what it was he

told you and what it was you remembered at the

time of your deposition.

One year later he repeated his request that you

write down his story for him, is that right ?

A. Yes.

Q. Finally you consented to do so, is that right?

A. Yes.

Q. You then did the work which resulted in the

script [309] which is called Through Narrow

Straits? A. Yes.

Q. Did you like it?

A. No, I did not like it.

Q. You didn't consider that it was your story?

A. No, I didn't.

Q. You didn't want your name associated with

it? A. No.

Q. And accordingly you didn't put your name

on it?
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A. No. The end was very trivial and very bad.

The Court: Is that the one where she died?

The Witness: The end of Through Narrow

Straits was Dr. Wolff's ending, and I did not like

it. It was a woman in her changed personality

started to kidnap the child of—I don't even remem-

ber whom—kidnap the child, and the man whose

child she kidnapped killed her. And I think it was

a very trivial and horrible, awful ending, and I did

not want to have it done.

Q. (By Mr. Selvin) : Feeling that way, you

gave the script to Dr. Wolff and you did nothing

about it ? A.I did nothing about it.

Q. You made no effort to try and sell it or

market it? A. No.

Q. Did you discuss with your agent whether or

not you should try to sell it ? [310]

A. I showed it to Miss Case, who was a friend

of mine, and she said it is awful.

Q. And did you show it to her for the purpose of

getting her advice as to whether you should do any-

thing with if?

A. No. I showed her all my work.

Q. You showed her all of your works?

A. All which I have written.

Q. Even when you are just taking down some-

body else's idea and writing it for him?

Mr. Fendler: Just a moment. Objected to as

argumentative.

Mr. Selvin: Perhaps it is.

The Court: Overruled.



Erich Wolff and Victoria Wolf 287

(Testimony of Victoria Wolff [Wolf].)

Mr. Fendler: I think perhaps the record might

show the argumentative attitude of counsel and the

attitude in which he asked the question was as much

responsible for the objection as anything else.

The Court: I didn't notice any unusual tones.

Mr. Selvin : I will withdraw the question, in any

event.

Q. (By Mr. Selvin) : Didn't you submit the

story to Miss Case for the purpose of getting her

opinion as to whether you should try to do anything

with it from the standpoint of selling it?

A. No.

Q. I will ask you again if on your deposition

you did not testify as follows [311]

Mr. Fendler: What page?

Mr. Selvin: Page 92, line 13:

"Q. When did you have a discussion?

''A. Well, I will tell you chronologically. After

Narrow Straits was done I did not feel that it was

a good story. I am always very honest with things

I do. For that reason I didn't put my name on it.

I showed it to my agent who at that time was Bertha

Case, and she agreed with me.

*'Q. Just a moment. Bertha Case?

*'A. Yes, she agreed with me that it wasn't

salable material and better not show it around be-

cause it is not good, and I had the same feeling and

I dropped it—the whole thing until about a year

later or 15 months later."

Mr. Fendler: We will stipulate she so testified,
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and I say there is nothing that impeaches the testi-

mony of the witness.

Mr. Selvin: That is a question for the court.

The Court: Objection overruled. There was no

question pending; he was just reading from the

deposition by stipulation.

Q. (By Mr. Selvin) : By the way, was Through

Narrow Straits ever called Crime With Culprits?

A. No. [312]

Q. Did you ever have anything to do with the

submission of that story to Metro-Goldwyn-Mayer,

or Loew's Incorporated? A. What was that?

Mr. Fendler: Just a moment.

Q. (By Mr. Selvin) : I mean Through Narrow

Straits.

Mr. Cohn: Repeat your question.

Q. (By Mr. Selvin) : The question is did you

ever have anything to do with a submission of

Through Narrow Straits to Loew's Incorporated?

A. No.

Q. Do you know a Dr. Koretz? A. Yes.

Q. Do you know whether or not that manuscript

or a copy of Through Narrow Straits was ever

given to him for the purpose of submitting it to

someone at Metro? A. Not to my knowledge.

Q. Do you know whether or not the manuscript

which was submitted to Metro in March of 1946 had

your name on it as one of the authors?

Mr. Fendler: Just a moment.

Mr. Selvin: I am asking if she knows.

Mr. Fendler: I am objecting to it as assuming
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a fact not in evidence. Counsel has made a recital

in the question which is a fact not in evidence. [313]

The Court: Counsel, on cross-examination can't

you do that all the time?

Mr. Fendler: I think not, your Honor, not the

form of this question.

Will you read the question, Mr. Reporter?

(The record was read by the reporter.)

Mr. Selvin: I will reframe the question.

Q. (By Mr. Selvin) : Do you know whether the

manuscript or a copy of Through Narrow Straits

bearing your name as one of the authors was ever

submitted to Loew's Incorporated?

A. No, not to my knowledge.

Q. You don't know of any such incident?

A. No.

Q. After Through Narrow Straits was com-

pleted, the second version or draft, or whatever

term you prefer, of this pre-fontal lobotomy idea

on which you did any work was Brainstorm, is that

right? A. Yes.

Q. I notice in the copy that is in evidence here,

Defendants' Exhibit D, that there is a sticker or

label on the inside cover indicating that it was sub-

mitted by Nat C. Goldstone. Was Nat C. Goldstone

ever your agent?

A. He is a very famous agent here in Holly-

wood.

Q. I know who Mr. Goldstone is. I ask was he

ever your agent? [314] A. Yes.
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Q. During what time?

A. Mr. Jerry Horvin of the Nat Goldstone

agency tried to sell Brainstorm.

Q. Mrs. Wolff, I merely asked you during what

period of time the Nat Goldstone agency were your

agents ?

A. During the time I wrote Brainstorm, and

before, I wrote a story called

Q. Can you give it to me in dates'?

A. No. I can give it to you in the name of stories.

Q. Were they your agents at any time during

the year 1948? A. '48, no.

Q. Do you know whether or not any time during

the year '48 they were Dr. Wolff's agents?

A. I don't remember in '48. I remember that

Nat Goldstone was handling Brainstorm and a story

I wrote with Byron Morgan called—it was about the

city of Los Angeles, A City Is Born, he represented

me in those two stories.

Q. The story which you now call Case History,

I understand it is your recollection, which came to

you specifically while you were testifying, was com-

pleted in December of 1948, or around Christmas

time in 1948? A. Yes, Christmas time.

Q. And I assume, of course, that it was not sub-

mitted [315] for sale at any time before it was

completed, is that right ?

A. No, it wasn't submitted for sale, I guess.

Q. I will ask you, Mrs. Wolff, whether you

know, or if you know that a copy of the story Case

History, consisting of a 41-page manuscript, was
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submitted by the Nat Goldstone agency to Metro-

Goldwyn-Mayer on March 31, 1948.

A. The same story?

Q. Yes, a 41-page manuscript of Case History,

that is, a manuscript entitled Case History by Vic-

toria Wolf and Erich Wolff, M.D., and consisting

of 41 pages.

A. That must be the story called Brainstorm,

which had a different title.

Q. A story called Case History?

A. And exactly the same story which is the one

in Case History?

Q. I am asking you if exactly the same story,

this 41-page—whatever it is, this version of Case

History that is in evidence here, was submitted,

so far as you know, by the Nat C. Goldstone agency

to Metro-Goldwyn-Mayer on or about March 31,

1948.

Mr. Cohn: May I inquire as to the relevancy of

that?

Mr. Selvin: I think it casts a little doubt, per-

haps, on the accuracy of her recollection.

Mr. Fendler : Do you state as a fact there was a

submission of Case History in March of '48? [316]

Mr. Selvin: Yes, that is the record that I have

been given by the plaintiff.

Mr. Fendler : And it is of Brainstorm ?

Mr. Selvin: No, it is Case History, 41 pages.

Brainstorm is not 41 pages.

Mr. Fendler : I have no objection to the question

being asked.
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The Witness : It cannot be the same story which

I completed and gave to Bertha Case.

Q. (By Mr. Selvin) : Did you ever know a Mr.

Sam Marks at Metro had seen a copy of your story ?

A. Of Brainstorm, yes, yes.

Q. What about Case History?

A. Not to my knowledge.

Q. Was Brainstorm, that is, the actual 26-page

manuscript

Mr. Fendler: I think it is more than 26.

Mr. Selvin: No. That is Through Narrow

Straits.

Mr. Fendler : Brainstorm has 36 pages.

Q. (By Mr. Selvin) : Was the manuscript

Brainstorm ever called Case History %

A. That is possible. I don't know. That I don't

know.

Q. Was there ever any discussion between you

and Dr. Wolff about changing the title of Brain-

storm to Case History ? [317]

A. We had many discussions about titles, yes.

Q. I understand that, but did you have a discus-

sion with him about changing the title of the Brain-

storm manuscript to Case History?

A. I don't remember. I don't think so.

Mr. Cohn: Before you answer that, I want to

object to the line of questioning anyway. This is ir-

relevant and is not proper cross, and is within no

issue framed by the pleadings.

The Court: Overruled. He may test the recol-

lection of the witness.
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Mr. Selvin: I am just about through, in any

event, with that subject. In fact, with cross-ex-

amination.

Mr. Fendler : That is all. [318]

* •x- *

Thursday, April 19, 1951—10:00 A.M.

The Court : Call the case

The Clerk: No. 10526-C-Civil, Loew's vs. Wolff;

further trial.

Mr. Selvin: Ready.

Mr. Cohn: Ready.

Mr. Selvin: May we recall Mrs. Wolff for two

additional questions on cross-examination ?

The Court : You may.

VICTORIA WOLFF (WOLF)
called as a witness by and on behalf of the defend-

ants, having been previously sworn, resumed the

stand and testified further as follows

:

Cross-Examination

(Resumed)

By Mr. Selvin

:

Q. Mrs. Wolff, you testified as a witness, did

you not, in the Superior Court of this County in the

case of Elsie M. Foulstone vs. Dr. Erich Wolff, and

others'? A. Yes, I testified.

Mr. Fendler: I will stipulate to whatever the

transcript of testimony shows.

Mr. Selvin: It is stipulated that at that trial or

in that [323] case on February 28, 1950, Mrs. Wolff,
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in response to a question put by Mr. Fendler, testi-

fied as follows:

'^Q. And 'Through Narrow Straits' and 'Brain-

storm' likewise were original by you?

''A. Yes."

That is all.

Mr. Fendler : We will so stipulate.

The Court : You may step down.

Mr. Cohn : May we proceed, your Honor.

The Court : You may.

Mr. Cohn : Call Mr. George Landy.

GEORGE LANDY
called as a witness by and on behalf of the defend-

ants, having been first duly sworn, was examined

and testified as follows

:

The Clerk: What is your name, please?

The Witness: George Landy.

Direct Examination

By Mr. Cohn:

Q. What is your business, Mr. Landy ?

A. I am a writers' agent, play broker, story

broker.

Q. Do you carry on your business in Los An-

geles County, Beverly Hills ?

A. Yes, 240 South Beverly Drive. [324]

Q. Have you ever acted as agent for Mrs. WolfE ?

A. Yes, I am still representing some of her

stories.

Q. Did you so act in 1949 ?

A. Yes, I believe so. I am quite sure.



Erich Wolff and Victoria Wolf 295

(Testimony of George Landy.)

Q. In the course of your duties do you have con-

tact with the major studios in town?

A. Yes, sir.

Q. And what is the position of the person or

persons whom you meet at these various studios'?

A. I talk to the story editors, to producers, cer-

tain executives, occasionally a director.

Q. Do you know who the story editor is at

Loew's Incorporated?

A. Marjorie Thorson.

Q. Did you have a conversation with Miss Thor-

son in the latter part of 1949 relating to a property,

a story Case History %

A. Yes, I talked to her about it.

Q. Can you fix the date any more accurately

than I have done it in my question %

A. No, I can't.

Q. Where did the conversation take place?

A. In Miss Thorson 's office.

Q. Will you state what it was ?

A. I beg your pardon ? [325]

Q. Will you state what the conversation was?

A. I told her that Mrs. Wolff had requested me
to find out whether Metro or Loew's Incorporated,

I guess the official title is, would be interested in

selling or reselling the rights to the story Case His-

tory, because Mrs. Wolff had said in that event she

would engage me to try to resell it. Miss Thorson

said she would check with Mr. McKenny, other exe-

cutives, and would advise me. She advised me that

they were not interested at that time in reselling it.
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The Court: What was the date of this conver-

sation ?

The Witness: Sometime in the fall of '49. I am
not very sure of the date, your Honor.

The Court :
'

' Fall " is a very broad term.

Q. (By Mr. Cohen) : Can you fix

A. May I explain why I am not sure of it?

The Court: Yes.

The Witness : If I had found any prospect there

for business, being an agent, that is my job, I

would have made notes and gotten an agreement

with Mrs. Wolff to sell it. But having been rejected,

so to speak, the proposition having been rejected,

I thought there was no further need for keeping it

in mind.

The Court: Let's find out. Did you take a vaca-

tion in 1949?

The Witness: No. [326]

The Court: You worked right through the sum-

mer?

The Witness: Yes, sir.

The Court: Is there any date at all by which

you can peg this conversation?

The Witness: I am not trying to avoid it, but

I honestly can't. Because Mr. Cohn asked me a

couple of days ago if I could place it, and I looked

up to see—I make our little daily sheets, and I

looked to see if by chance I had one, and I don't

keep them for over a year.

The Court: You say in the fall. When does the

fall begin?
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The Witness: I would estimate the fall between

Labor Day and Thanksgiving Day.

The Court: Labor Day being the first Monday
in September?

The Witness: I believe so; yes, sir.

The Court: And Thanksgiving being some

Thursday in November?

The Witness: Yes.

Q. (By Mr. Cohn) : Was anything said in that

conversation with Miss Thorson about Loew's still

being interested in the property?

A. To the best of my recollection now, she said

that the story had been on and off, that is, they had

planned to make it, and they had planned not to

make it, and at that time there was some interest

in it, therefore it was not available. [327]

Mr. Cohn: You may cross-examine.

Mr. Selvin: I have no questions.

The Witness : I beg your pardon ?

Mr. Selvin : I say I have no questions.

Mr. Fendler: No questions.

The Court: Step down.

Mr. Cohn: Thank you, Mr. Landy.

(Witness excused.)

Mr. Cohn: Dr. Wolff.

DR. ERICH WOLFF
one of the defendant herein, called as a witness in

his own behalf, having been first duly sworn, was

examined and testified as follows:

The Clerk: What is your name, please?

The Witness: Erich Wolff.
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The Clerk: E-r-i-c-h?

The Witness: Yes.

The Clerk: W-o-l-f-f ?

The Witness: Yes.

Direct Examination

By Mr. Cohn:

Q. You are a doctor, are you not?

A. Yes. [328]

Q. Do you practice in Los Angeles ?

A. In Beverly Hills, yes.

Q. Do you have a specialty? A. Yes.

Q. What is that speciality?

A. Cardiology.

Q. Have you ever specialized in surgery?

A. No.

Q. In psychiatry? A. No.

Q. Have you ever specialized in any branch of

medicine affecting the brain? A. No.

Q. Do you regard yourself as an expert either

in surgery or in any branch of medicine affecting

the brain? A. No.

The Court: You are not a surgeon, then?

The Witness : No, I am not.

The Court: Cardiology, I take it, has something

to do with the heart?

The Witness: Specialist for heart diseases, yes.

The Court: All right.

Q. (By Mr. Cohn) : How long has that been

your specialty, Doctor?

A. For 25 years. [329]
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Q. That was certainly true in 1944?

A. It was in 1944.

Q. Dr. Wolff, where were you born?

A. In Berlin.

Q. How old were you when you first came to an

English-speaking country to reside?

A. 41 years old.

Q. When was that? A. In July, 1936.

Q. Did you come to Los Angeles at that time?

A. Yes.

Q. Were you married prior to your present

marriage with Mrs. Victoria Wolf? A. Yes.

Q. What was your first wife's name?

A. Kaethe.

Q. Will you relate briefly the circumstances of

your marriage to Kaethe?

A. My first wife was a laboratory assistant,

technician at the Institute for Agricultural Science,

Chemistry, in Berlin. I met her during chemistry

lectures, which I had to attend in my own educa-

tion. She was at that time engaged to the professor

of chemistry, Professor Bing. We became close

friends, and when her engagement was dissolved,

because Professor Bing was quite a bit older than

she, we got engaged [330] and we got married.

Q. Kaethe is now dead, isn't she?

A. I beg your pardon?

Q. Kaethe is now dead? A. Yes.

Q. When did she die?

A. She died on the 22nd of May, 1942.

Q. Was she ill prior to her death?
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A. She suffered from melancholia.

Q. For how long prior to her death?

A. She had some bouts of melancholia already

while we were in Europe.

Q. I am sorry. What was that word?

A. Some bouts, some spells of melancholia off

and on while we were still in Europe.

When we came to this country she was in a very

good condition for about a year and a half. From
then on melancholia set in worse than before. De-

pression overcame her frequently, and during the

ensuing years she made some attempts at suicide.

Q. Did you consider any radical treatment for

her condition?

A. All the time. She had seen different psychia-

trists, and then when shock treatment became more

popular, we consulted a psychiatrist and inquired

about shock treatment. He [331] advised against

it, because at that time, as I say, it was quite a new

procedure.

Q. Shock treatment is the subjection of the

patient to high voltage electric charge?

A. Either that, or insulin, or metrazol injection

treatments, which would create convulsions.

Q. Did you actually submit your wife for any

radical treatment?

A. In 19—late '40 or '41, I think it was, we met

a couple at a party, and the man told us, without

knowing anything about us, that he lost his first

wife through suicide. He told us that she had been

getting along very wonderful, in spite of having
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had melancholia before, after she had radium treat-

ment of the ovaries and glands. As the spells of

depression in my wife always were particularly

pronounced in some relation to her menstrual

period, she put it in her mind that she should have

the same treatment, too. She was really quite

obsessed.

Q. You are now talking about Kaethe?

A. Yes, my first wife.

I consulted a gland specialist, two psychiatrists,

a specialist for radium treatment, and a gynecolo-

gist, and they all told me, "We are not sure

whether it will be of any help, it may get worse,

it may have other side effects, so unless it has to

be, we would rather advise an expectant [332]

attitude."

Q. Was anything said about the possibility of

a change of personality? A. Absolutely.

Q. Due to the radiiun treatment?

A. Absolutely.

Q. What was said about that?

A. It was said that she may get psychological

changes, as sometimes seen in women who go

through the stage of what we call climacterium,

where an outspoken psychosis of mania changing

with deep depression could develop.

Q. Did you consider that possibility in making

up your mind whether you would submit her to

the treatment?

A. Of course. It was a terrible fight for me,

and I wished a thousand times during those trying
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months that I would not be a doctor, because in a

patient, judgment is more or less imposed upon you,

but here I had more or less to make the decision.

Q. Did you make the decision?

A. When she made a second almost fatal attempt

at suicide, and we had to take her to the Cedars of

Lebanon Hospital, she was entirely unconscious,

reflexes gone, and so on, and so forth, I realized

that there was no other choice, particularly the

weeks following the suicide attempt were weeks of

deep depression and of reproach towards me, that

I had taken her to the hospital to save her. [333]

Q. So that you did finally submit her to this

radium treatment? A. I did.

Q. What was the result?

A. For the first few weeks, I may say about

three weeks, she was actually better. Then a com-

plete change of personality set in, even a change

compared to her depressive stage, she became more

an outspoken maniac, she was seized with a terrific

restlessness, so much so that sometimes at 11:00

o'clock at night, at midnight, at 2:00 o'clock, I

heard a car start and off she went, and I was too

late to hold her back, and several times I went to

the police. She sometimes disappeared for two

days. I inquired at the Department of Missing

Persons. It was a terrible ordeal. Then she was

hypersensitive. You could hardly talk to her. She

felt incited and due to consequences running away.

She also indulged in medicine and embarrassed me

very much.
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Q. In medicine? A. In drugs.

Mr. Fendler: I am having a great deal of trou-

ble in hearing you.

The Witness: She indulged in drugs, and she

embarrassed me very much by going to drug stores

with whom she knew I dealt and got hypnotics, even

narcotics, at times. And then later on I found

out—they called me up, and I was just at a [334]

loss, I couldn't stop it. Because if I stopped it at

one place she went to some other place.

Q. (By Mr. Cohn) : What finally happened,

Doctor?

A. Finally we had a discussion about one of

these very minor matters, where you never knew

how a discussion could develop from it, and one

day I was at the office, she had an appointment

somewhere, and when those people called me up,

why she didn't show up, so I sensed that something

might have happened, I drove home from the office

in the midst of my office hours, and I found her in

a deep coma.

Q. What had she done?

A. I took her to the hospital

Q. What had she done to put her in the coma?

A. Well, she had taken hypnotics, some sleeping

capsules, and she was taken to the Cedars and she

expired the same evening. The autopsy was per-

formed, and the pathologist expressed the opinion

—

no, excuse me, the coroner at the autopsy, and the

coroner expressed the opinion that he thinks she

also must have taken narcotics like morphine or
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pantopon, which I always found with her, without

knowing where she got it from.

Q. When did she die?

A. The 22nd of May, 1942.

Q. Did these events suggest the possibility of a

story to you? [335] A. I beg your pardon?

Q. Withdraw that question.

This story that you have related, these facts from

your life, did they suggest the possibility of a piece

of fiction, or a piece of writing?

A. Not at that time, Mr. Cohn.

Q. Did they later? A. Later, yes.

Q. How did that come about?

A. About a year later, or a year and a half later,

I read about the operation which has been men-

tioned, pre-frontal lobotomy, and I read about the

change of personality, entire change of personality,

which would occur after this surgical procedure.

This impressed me very greatly for different rea-

sons. First of all—may I say for a certain religious

feeling I somehow felt there was an interference

with creation to change a personality which has

meant to be so-and-so, and here an entirely differ-

ent character was formed. And then, of course, I

felt, well, after all, I went through it in my own

life, I have lived with a person who has become an

entirely different character, an entirely different

type from the woman I have known before, and

all the problems which have gone through my mind

during the last years of my marriage, they all

became alive again. My friends, and even some
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colleagues of mine, had advised me to get a divorce,

and there was a [336] conflict in me. I said to

myself, "Well, we went together through life in

good times. This is a disease, after all, and I must

stick to it."

Particularly as a doctor I could not possibly give

up my wife, because she is sick. Unfortunately her

illness just expresses itself in a psychological way,

and not in pain or cough or God knows what. That

is just too bad, but it was particularly too bad for

me, but I couldn't give it up.

So this problem, of course, came back to life to

me, came back to my mind, and it actually didn't

leave me.

Q. So you determined at that time to take these

events and the pre-frontal lobotomy operation, and

put them into a story?

Mr. Selvin: I object to the question on the

ground it is leading, although I assume the damage

is done.

The Court: Sustained.

Q. (By Mr. Cohn) : Did you at that time de-

termine to write a story?

A. Gradually the idea developed that this would

be a terrific dramatic conflict for a story.

Q. What did you do about getting the story on

paper ?

A. After I had worked it out in my mind for

quite some time I told my present wife. Miss Vic-

toria Wolf, about the operation, and that I thought

this would be a great dramatic plot. [337]
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Q. You say you told

A. (Continuing) : For a story.

Q. Can you fix the time and place of that con-

versation with Mrs. Wolf?

A. It was during the early months of 1944, I

think.

Q. What did she reply?

A. She replied, "I don't think that this is any

material for a movie story. It would be material for

a novel." And for this reason I didn't approach

her actually any more. Because I was a little

touchy, and we had talks about her work before,

other works of hers before, and she was very often

brief and rejected ideas of mine quite flatly, so I

was a little touchy about it and I didn't want to

impress it upon her.

Q. What did you do with it after that?

A. For a while, nothing. The only thing I did

do was that from time to time, when at parties or

little gatherings which we had mostly at the house

of my present wife, where there were writers pres-

ent and they were talking about stories, that I

would come out and say, ''Well, I have an excellent

idea myself," and I just mentioned the idea in a

few words, and some of them said, "Yes, it sounds

quite good, it sounds quite nice." And then I

remember there was once a writer who during the

last half year had published a book which had

become a great success, and he liked the idea very

much. So then I [338] came to the decision, this

is going to be a story.
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Q. What did you do to get it written? What
did you do to get the story written?

A. At some occasion when I talked about it

again I mentioned—after all, it was during the war,

1943—that I didn't have the time to write it, and

I would like to know of somebody who could write

it down for me in good English.

Q. Pardon me. Did you believe you had the

ability to write it in English yourself?

A. I don't know. No, I did not.

Q. Will you proceed with your answer?

A. At that time in one of these conversations

somebody told me, '' Listen, there is a lady, and

I know she is giving language lessons, and she is a

language coach, and her name is Elsie Foulstone,

and maybe she will write it for you." So I got her

address, her telephone number, and I remembered

the name, because she has been in my office before.

I called her up and told her, ''Mrs. Foulstone, I

was wondering whether you could come over and

see me. I would like to discuss something with

you."

Q. Dr. Wolff, can you give us the time of this

conversation, this telephone conversation with Miss

Foulstone ?

A. I can only give it approximately. It is just

a rough guess, but judging from the time which

elapsed since the beginning of 1944 when I first

talked about it, and taking [339] into consideration

those different meetings which 1 had with several

writers, it must have been fall, 1944.
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Q. All right. Have you told us everything which

you said and which she said in that telephone con-

versation ?

A. Yes. It was just a brief conversation to make

an appointment.

Q. Did she come? A. She came.

Q. To your home? A. To my home.

Q. How long after the phone conversation?

A. A very few days, one or two days, I think.

Q. Will you tell us what you said and what she

said during that conversation? A. Yes.

Mr. Fendler: Now, if the Court please, for the

purpose of the record and in order to be consistent

with the objections which have heretofore been

made by me with respect to testimony of Elsie

Foulstone, I desire to make the same objections on

behalf of the defendant Victoria Wolf to any and

all conversations between Dr. Wolff and Elsie Foul-

stone, or the relationship and conduct and actions

between them, which I made with respect to the

same matter in Mrs. Foulstone 's deposition; and I

am sure counsel will stipulate the continuing objec-

tion on my part without restating it to each [340]

question.

Mr. Selvin: I hadn't heard any announcement

that the defendant Victoria Wolf had rested. I

assumed that Dr. Wolff, like Victoria Wolf, was

called by both defendants.

Mr. Fendler: No, Dr. Wolff is not called on

behalf of the defendant Victoria Wolf.

Mr. Selvin: I won't argue on your objection. I
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was going to interpose an objection that it is hear-

say unless the evidence is offered only for the pur-

pose of indicating what took place and not to prove

the truth of the facts recited. And I do object on

that ground.

Mr. Cohn: I will limit the offer, then, for the

purpose of showing what took place at the meeting

and not for the purpose of showing the truth of

anything which was said during the meeting.

Mr. Selvin: On that limitation I have no objec-

tion to the evidence. You can settle your differ-

ences with Mr. Fendler.

The Court: Commenting briefly on Mr. Selvin 's

statement, true, what the doctor might have told

Elsie Foulstone is an issue, it seems to me it is a

question what he did tell her. I think that the

truth of certain experiences that he had are in

issue in the sense that it would indicate what was

in the public domain. The fact that he was mar-

ried, the fact that this wife committed suicide, the

fact that she suffered from melancholia, those basic

facts of his experience, I think [341]

Mr. Selvin: My objection didn't go to the prior

testimony. It only went to the pending question.

The Court: You were talking about some of

these conversations?

Mr. Selvin: Yes.

The Court: I understand your position in the

matter, and we all agree, I think, that that objec-

tion that you made on several occasions, namely,

limited to the fact that certain things happened,
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rather than the truth of the conversations, and the

agreement of counsel conferring with you, does not

affect the testimony as to certain basic facts in this

man's life or his wife's life. We are agreed on that.

Now, as to your objection, Mr. Fendler, of course

this is an odd situation, counsel working together

as to certain testimony and then coming to this

testimony you are going to go your own ways. I

am going to overrule the objection and hear this

testimony.

Mr. Selvin: I may say, your Honor, that I have

been whip-sawed before by counsel actually work-

ing together, but technically, on the record, not.

The Court: Mr. Selvin, possibly you yourself

have been at the working end of one of those whip-

saws.

Mr. Selvin: I have occasionally been on one end

of the saw.

Mr. Fendler: Will you stipulate the same objec-

tion and [342] same ruling to the entire line of

conversation, Mr. Selvin?

Mr. Selvin: Yes.

Mr. Cohn: Yes, I will so stipulate.

Q. (By Mr. Cohn) : Will you now relate the

conversation 1

A. Yes. I said to her, ''Mrs. Foulstone, I came

across an article in the Journal of the A. M. A.

some months ago, a recent article which appeared

in the same magazine, which describes a new oper-

ation for mental depression called pre-frontal lobot-

omy. I thought about this operation which takes
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away the melancholia of a person, but on the other

hand creates an entirely different personality. I

thought about it a great deal, because it creates

problems which become particularly conspicuous,

of course, in a marriage where the husband-wife

relation changes into a father-daughter relation,

let's say, if the wife is the one to be operated on.

And there are also personal experiences which of

course play a certain part. The idea of mine is, or

the problem is, how does a person—let's say a doc-

tor who is married to such a woman—how does he

cope with such a problem? And I thought if we

would, for instance—if one would think of a doctor

who himself is a brain surgeon, if such a doctor

would be married to a young woman who, let's say,

he has made his acquaintance with at the university

as a student, if such a doctor would later on him-

self have to decide whether he would take this step

and perform this operation on his own wife, real-

izing that he may be [343] married to an entirely

different human being, I thought that the doctor

would realize what the issue was and nevertheless

he would make a vow to himself that he would

always remain loyal to her

Q. Make a vow, v-o-w?

A. Yes, vow to himself that he would always

remain loyal to his wife. No matter what happens,

he would say, "I will always remain loyal to the

wife whom I have married."

I remembered then that I told her that I have

read in Marcel Proust's Remembrance of Things
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Past, just a short time ago, a sentence which said

—

translated into English—the possibilities and the

realities are of different qualities.

I said that to Mrs. Foulstone. I said, ''That is

what actually is the case as I can state from my
own experience. You think you can realize how
something may look in the future when it happens,

but when it actually does happen it looks different.

"So in this case I thought, after the operation,

first everything was all right, and then the wife of

the doctor changes gradually, and the doctor real-

izes that it becomes more and more difficult to stick

to his own inner promise."

I also went into detail about the cause for the

melancholia which this woman would be stricken

with. And, as you can see in the story, the term

''postnatal melancholia" occurs, which means a

mental depression after childbirth. [344]

I furthermore told her then, "I am not quite cer-

tain about the ending, but"

The Court: Let's stop a minute.

What did you tell her about the cause *?

The Witness: Of melancholia, your Honor?

The Court: Yes.

The Witness: I told her that the woman would

suffer from what we call postnatal melancholia,

which is melancholia caused by childbirth, an after-

mark of pregnancy.

The Court : Had your wife been pregnant *?

The Witness: Yes.

The Court: And she lost her child?
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The Witness: No, she has not lost her child.

The Court: I am speaking now of the facts of

your life.

The Witness: Yes.

The Court: Your child was born alive?

The Witness: The child was born alive. But it

was during the year of pregnancy that for the first

time she had about two weeks of depression. Not

in any way comparable to what she later showed.

The Court: The child was born alive?

The Witness: The child was born alive and is

still alive, fortunately.

The Court: Go ahead. Did you tell Mrs. Foul-

stone that?

The Witness: No. I told her only that there

are [345] personal experiences in my life inter-

woven

The Court: You did tell her melancholia fol-

lowed pregnancy or childbirth?

The Witness: Absolutely. Your Honor, in my
wife's case, do you mean?

The Court: No. But you told her, in discussing

this story that you had, that there was a connection

between pregnancy and melancholia?

The Witness: Yes. The term ''postnatal melan-

cholia" is such a typical professional medical term

which I don't think a lay person would ever know.

Q. (By Mr. Cohn) : What else was said in that

conversation ?

A. I told her, ''I am not yet quite sure about

how I am going to let the story end, but I would
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like you to write down for me just what I have

told you, and about the ending of the story, I will

talk to you about some other time."

Q. What did she say then?

A. She said, ''Doctor, this seems a very attrac-

tive idea, very good idea, and I think it is very

good material. Now, I must see how I can arrange

it with my work, because I have several other things

to do. Let me call you up."

Q. Do you recall anything else in that conver-

sation ?

A. As I remember at this moment, I think that

was all.

Q. Did she call you up? [346]

A. She did call me up.

Q. How long afterward ?

A. A few days thereafter, four or five days, as

far as I remember.

Q. She called you by telephone?

A. By telephone.

Q. What was the conversation then?

A. She said, "All right, I am going to write it

down, and as soon as I have finished it I am going

to come over and show it to you."

Mr. Fendler: "Write it down" and what?

(The answer was read by the reporter.)

Q. (By Mr. Cohn) : Will you raise your voice

a little bit. Dr. Wolff? A. Yes.

Q. And she did come over later?

A. Yes, she came over.
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Q. About how long after that?

A. As far as I can remember, about three

weeks.

Q. Did she have any manuscripts with her?

A. Yes.

Q. Dr. Wolff, I show you a typewritten manu-

script containing nine sheets, the last six of which

are numbered consecutively from 2 to 7, but the

first three are not niunbered. I ask you if this was

the manuscript which she brought with [347] her

at that time ? A. Yes, Mr. Cohn.

Mr. Cohn: If the Court please, I offer this in

evidence as Defendant Erich Wolff's next in order.

The Court: Is this another manuscript?

Mr. Selvin: It is a duplicate of a manuscript

already in evidence.

Mr. Cohn: Not quite a duplicate.

Mr. Selvin : That difference was pointed out and

pointed out. The one registered with the Screen

Writers' Guild has written in alleged authorship.

I have no objection to it.

The Court: It will be received in evidence as

defendants' exhibit next in order.

The Clerk: Defendants' Exhibit E in evidence

on behalf of Erich Wolff.

(The document referred to, marked Defend-

ants' Exhibit E, was received in evidence.)

Q. (By Mr. Cohn) : Did you have any conver-

sation with her at that meeting? A. Yes.

Q. What was the conversation?
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A. I told her that I had thought out an ending,

and that this ending, which is a somewhat dif-

ferent development, would necessitate making some

changes as far as the first script was [348] con-

cerned.

Q. Did you read the script that she brought with

her? A. Yes, I did.

Q. Was there any conversation about the script

itself which she had brought ?

A. Yes. I said to her, "Well, of course this is

just a brief synopsis about which there is very

little to say. I will use it and register it with the

Screen Writers' Guild."

Q. Did she make any reply or comment?

A. She said, ''I already registered it for you."

Q. Will you please go ahead with the conver-

sation ?

A. I said, "That is all right, that is fine." Then

I said to her, "Well, I thought it may be a good

idea to introduce another character, another person,

whom she has been befriended by closely, before her

marriage, and this man remains her friend through

all the trying years which would follow, so that

later on, when the marriage with her husband would

prove untenable, on account of the husband's part

particularly, that she would have somebody to go

to whose love to her still has remained unchanged,

and in this way create a satisfactory ending."

Q. Was there any more conversation about the

story line?

A. There was no more conversation.
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Q. Did she tell you at that time that she had

registered the outline in your joint names? [349]

A. Definitely not.

Q. Did she tell you that the copy of the manu-

script which she had registered contained her name,

in addition to yours, as one of the authors'?

A. Not at all. The conversation about the regis-

tration consisted of those two sentences only. It

lasted about ten seconds.

Q. All right. Was anything further said in that

conversation after you had given her the story line ?

A. No.

Q. Did you tell her to write it ? A. Yes.

Q. Did she say she would? A. Yes.

Q. Do you recall anything else that was said?

A. I don't recall anything else.

Q. That concluded the interview?

A. That concluded the interview.

Q. Now, when is the next time you talked to or

saw Miss Foulstone?

A. I know one thing, at this time it took longer,

the interval was longer than the first time, and I

saw her about four or six weeks later, I would say,

as far as I can remember.

Q. Did you talk to her on the telephone in this

interval? [350] A. No.

Q. The next time you talked with her was some

interval of four or six weeks after the last con-

versation ?

A. Excuse me, if I may correct that. I might

have talked to her in order to make an appointment.
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Q. You did not, during this interval, discuss the

story or the story line? A. No, not at all.

Q. Now, in this next meeting with Miss Foul-

stone, where did that take place?

A. Again, in my house.

Q. Did she bring a manuscript with her?

A. She did.

Q. And that is Exhibit 17, the photostatic copy

of which is in evidence? Will you take a look at

this, Doctor? A. Yes, Mr. Cohn.

Q. Did you read this Exhibit 17 during your

conference with Miss Foulstone?

A. No, I did not.

Q. What was said by her when she brought the

manuscript in?

A. She sat down and told me, ^'A friend of mine

who has been a producer before in France gave me
a very good idea which I injected in the story, and

I think it will make it easy to sell." [351]

Q. Did she mention his name?

A. She did not mention his name, no. I knew

who it was, but she didn't mention his name.

She said, ^'You know I introduced an episode

where this woman, after the operation, as long as

she is spending a great deal of money and has to

get some source from which to obtain the money,

where I have this woman become a surgeon, or an

operator, better, in a beauty parlor. In her attitude

of irresponsibility, immatureness, she distorts the

face of one of the customers, then a suit is brought

in, and in this suit her name is printed in all the
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newspapers"—not in the suit, that is silly
—

''but

during this action a great deal of publicity is given

to the incident, what she had done, and the name

of her husband, who, after all, is a well known

doctor with a good reputation in the city, is also

mentioned and distorted."

Q. What did you say to that?

A. I was shocked. That is all I can say.

Q. What did you tell Miss Foulstone?

A. I said to Miss Foulstone, ''First of all, I

cannot understand how you can make any changes

in this, my story, after all, particularly such drastic

changes, without asking for my consent." I then

said, "I find this episode which you have just re-

lated to me so abominable that I would never put

my name under it. You should realize that I as a

doctor [352] could not inject such an episode in a

story which I would write. And, besides, I do not

live on writing movie stories, I live on doing my
medical work. I can't afford to write a story, even

if it does not have very tempting features as far

as a sale is concerned, or without inserting a num-

ber of tempting features just to make it salable.

This is impossible."

Then I furthermore said, "By the way, I notice

that both of our names appear on this manuscript.

In whose name did you register it?"

And she said, "In both of our names."

I said, "Why in the world—how can you do that?

You know this is my story; that there is no con-

tribution of yours, and that I wanted from you,
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from the begimiing on, nothing else but for you to

write the story down for me."

Her answer was, ^'Well, Doctor, the registration

doesn't actually mean too much. It is just a pro-

tection that not another party could use the same

field."

I said, ^'Miss Foulstone, as I say, this is unaccept-

able to me, and it must be written the way I have

pointed out to you at our last meeting."

The Court: Well, this might be a good time to

take our recess.

Mr. Cohn: Thank you, your Honor.

The Court: You know. Doctor, all of us, I sup-

pose, have stories that we are interested in. Now,

I am just chuck-full [353] of stories. You married

a novelist to write yours; I am sending my daugh-

ter to Stanford to write mine for me.

We will take a short recess.

The Witness: I hope you will have a better ex-

perience, your Honor.

(Short recess.)

Mr. Cohn: May I proceed, your Honor?

The Court : You may proceed.

Q. (By Mr. Cohn) : Dr. Wolff, had you con-

cluded the conversation between yourself and Miss

Foulstone at the time of the delivery to you of the

17-page manuscript?

A. May I hear the last sentence?

Mr. Cohn: Yes.

(The record was read by the reporter.)
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The Witness: That was about the last that was

said, and she went away saying, ''All right, I will

do it."

Q. (By Mr. Cohn) : Did you see her again or

talk to her again after thaf?

A. I talked to her again.

Q. By telephone? A. First by telephone.

Q. Well, was that merely to make an appoint-

ment?

A. Not for herself, but for a friend of hers.

Q. Will you tell us what that conversation was?

A. The telephone conversation? [354]

Q. Yes.

A. "Dr. Wolff, a friend of mine, Mr. Pines,

would like to come and see you."

I said, "That is all right."

So we made an appointment for Mr. Pines to

come to my house.

Q. You talked to Mr. Pines at your house?

A. This telephone conversation happened about

a day or two after my last meeting with Miss Foul-

stone, and Mr. Pines came about a day after the

telephone conversation took place.

Q. Tell us what was said between you at that

time.

A. Mr. Pines came and said to me, "Dr. Wolff,

I come to you in order to discuss the business angle

between Mrs. Foulstone and yourself. You see, she

cannot afford to go on working without being paid,

and I wanted to find out whether you couldn't put
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her on a fixed salary basis, as you are getting

along."

I answered, *'Mr. Pines, I realize the situation, I

know that Mrs. Foulstone has to work for a living,

but on the other hand I must tell you that, first of

all, I am not in any way satisfied with her work,

and I am not even sure that I will go on having

her work for me. Besides, nothing has been accom-

plished yet, nothing tangible. So far only an

attempt has been made, which has not satisfied me.

So how in the world shall I make up my mind as

to whether or what I shall pay her?" [355]

So he said, "Well, you see, she cannot just spend

her time for nothing."

I said, "I realize that."

*'Aiid if you don't come to an agreement that

you will pay her a fixed salary, I am very sorry

but then she couldn't go on working for you."

So I said, ''Mr. Pines, that can't be helped, and

if that is so, then that is the end of it."

Q. All right. Did you see Miss Foulstone after

that? A. Yes, I did.

Q. How long after that?

A. A short time. About a week or so.

Q. Did she bring manuscript copies of her work

to you? A. She did.

Q. Do you know how many copies she brought?

A. If I remember right, about three, I think,

but I am not sure.

Q. Three of each, that is to say, of the 7-page

outline and 17-page outline?
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A. I think so, as far as I can remember.

Q. Did you have a conversation with her at the

time she brought you those manuscripts?

A. Yes.

Q. Will you state what that conversation was?

A. She referred to the conversation which I had

with [356] Mr. Pines and that I understand she

couldn't work for me any longer.

Q. Please go on.

A. And she said, "I brought you the copies."

And she also brought in writing one letter which

she attached to one copy, and which said—or to a

page, I think she had attached it. It was a page

which she had corrected from a former script.

I then said to her, ''Well, Miss Foulstone, you

realize that I am very much in love with the idea,

and that I am not going to let the idea die."

She said, "Oh, no. Dr. Wolff, I understand per-

fectly. But you know, if I can give you advice, I

think it would be much better material for a novel

than for a movie story."

So I said to her, ''Well, maybe, maybe you are

right, I don't know yet. Anyway, as I say, I won't

let the idea die, I will try and see whether I may not

get a friend of mine, Mrs. Victoria Wolf, interested

in the idea."

She then said

Q. Just a moment. Doctor. Dr. Wolff, I show

you a carbon copy of a page numbered 7, and a

card clipped to it, in manuscript, having the initials

*'E.M.F." on it; is that the page and the note
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brought to you by Miss Foulstone at the time?

A. Yes, that is.

Mr. Cohn: I offer it in evidence as Defendant

Erich [357] Wolff's exhibit next in order.

The Court: Defendants' F in evidence.

I take it that these exhibits are for the benefit of

both defendants?

Mr. Cohn: I am offering it for the defendant

Erich Wolff.

Mr. Fendler: I was more concerned with con-

versations than I was anything else. I have no

objection.

Mr. Cohn : That being so, I will offer it for both

defendants.

The Court: All right.

(The documents referred to, marked Defend-

ants' Exhibit F, were received in evidence.)

The Court : I take it that the direct examination

of Erich Wolff, that this is the first part of the

case in which you have not joined together, in

either direct proof or cross.

Mr. Fendler: In order that there be no compli-

cation, both the clerk and the reporter called my
attention to the fact that there are complications

about a situation of this sort, I am perfectly willing

to be bound by Dr. Wolff's testimony.

The Court: All right.

Mr. Fendler: That is, with the understanding,

of course, that the court will bear in mind that the

conversations which are not brought to the atten-
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tion of Mrs. Wolf, who isn't shown to have knowl-

edge of them, would of course not be binding [358]

on her.

Mr. Selvin: Well, I think, your Honor, that the

position ought to be definite; either Dr. Wolff is

Mr. Fendler's witness, as well as Mr. Cohn's wit-

ness, or he isn't. And I think the record ought to

be certain on that subject.

The Court: I think it should be clear. There

are no complications. You can do it either way. If

a witness is called as Erich Wolff's witness—if

Erich Wolff is called on behalf of Erich Wolff's

case, the mere fact that you don't claim him as

your witness doesn't mean that you can't rely on

his testimony, that is, claim some benefit from it,

if you want to. It could only give you the right

to cross-examine. I hope, however, we are not going

to have cross-examination of this witness by both

sides. Or you can adopt him as your witness. The

only difference is, if you adopt him as your witness

you are bound by your own witness.

The court is going to pass on this matter on the

basis of what evidence is introduced here. I am not

going to bind Victoria Wolf by something she

didn't know about.

Mr. Fendler: That is what I had in mind.

The Court: Although it is still the rule that you

are bound by your witness.

Mr. Fendler: My thought had been, and still is,

that if Mr. Cohn offers evidence on behalf of his
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defendant, that that evidence is in the case for all

purposes. [359]

The Court: That is right.

Mr. Pendler: And it was with that understand-

ing that I simply want to reserve the objection for

Mrs. Victoria Wolf, particularly with respect to

conversations at which she was not present or didn't

have knowledge. So I prefer to let the record stand

as it is, if there is no question about the fact that

the evidence being offered by any defendant is in

the case for all purposes.

The Court : Well, generalities are dangerous, and

therefore I generalized advisedly. The only dif-

ference that I understand, in reference to who calls

a witness, is that the person calling the witness is

bound by that witness' testimony, and the other side

gets a right to cross-examine. No one has any cor-

ner on witnesses. There is no corner on facts. The

fact that someone calls a witness as a defendant's

witness, he may wind up by proving the plaintiff's

case, or the plaintiff's witness may prove the de-

fendant's case.

There may be other distinctions. Generalizations

are dangerous. The only difference is that you are

bound, in theory, by the testimony of the witness

you call.

Secondly, the other side has the right to cross-

examine him, and you have to examine on direct.

There are other differences, maybe.

Mr. Selvin, who is very learned, here, may know

about them.
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Mr. Selvin: That is the substantial difference.

And the [360] reason the record should be certain

is we should know whether Mr. Fendler would be in

a position to cross-examine Dr. Wolff, or whether

he will have to treat him as a witness of his own.

Mr. Fendler: He is not being called by me or as

a joint witness on behalf of Mr. Cohn and myself.

He is being called by Mr. Cohn on behalf of the de-

fendant Erich Wolff, not as a joint witness.

The Court : Not as a joint witness. Then do you

intend to cross-examine ?

Mr. Fendler: There may be a question or two.

There may be none. I don't know.

The Court: All right. The record will show

that the direct testimony of Erich Wolff has been

offered in behalf of the defendant Erich Wolff alone.

Mr. Fendler: That's right.

The Court : However, so the record may be clear,

this is the first instance in the case of any evidence,

either brought out by cross by the defendants or

exhibits offered by the defendants or witnesses

called by the defendants, that has not been offered

jointly?

Mr. Fendler : I think that is correct.

The Court: All right. Is the record now clear?

Mr. Selvin: Yes, your Honor, I think it is.

Q. (By Mr. Cohn) : Dr. Wolff, I think I inter-

rupted you to ask you to identify some papers. [361]

I wonder, Mr. Reporter, if you will give us the

last.

(The record was read by the reporter.)
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The Witness (Continuing) : She then said,

^'Here, I have also made out my bill for you.'*

I said, ''Well, how much is it?"

She said, "Ten dollars. That includes the regis-

tration fee."

Q. (By Mr. Cohn) : Did she hand you a bill or

a paper at the time "? A. No, she never did.

Q. In that connection. Dr. Wolff, let me show

you Exhibit 18. Dr. Wolff, did you receive the orig-

inal or any other copy of this letter in the mails,

or otherwise %

A. I have never received this letter.

Q. When is the first time you saw ii%

A. Yesterday.

The Court: What was the exhibit number?

Mr. Cohn : 18, your Honor.

Q. (By Mr. Cohn) : Did you pay her the $10

at the time?

A. No. I said to her, ''All right. Miss Foulstone,

I am going to send you this through my office."

Q. And did you send her the check?

A. I sent a check.

Q. Did you see Mrs. Foulstone at any time after

that? A. No, I didn't see her any more. [362]

Q. Did you have any communication with her?

A. Just this one telegram which was mentioned

yesterday, that is the only communication I had with

her.

Q. Did you have any communication with her

at any time prior to October 1, 1949?

A. No.
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Q. Now, during the fall of 1944, this interval

covering the conferences with Miss Foulstone or the

discussions with Miss Foulstone, did you talk to

Mrs. Wolff? A. During which time, please?

Q. During the period covered by your confer-

ences with Miss Foulstone in the fall of, I think it

is, '44.

A. No, this was a subject simply not to be touched

because—on account of the reasons which I have

mentioned before. That I just told Mrs. Wolf, just

before I made the appointment with Mrs. Foulstone

for the first time, *'I am going to have somebody

write this story down for me."

Q. This is what you told Mrs. Wolf?

A. Yes.

Q. And you didn't tell her anything about the

course of the conversations?

A. Nothing at all.

Q. Or about the story which was written in the

seven-page outline? A. Not a word. [363]

Q. Or the 17-page manuscript?

A. Not a word.

Q. What did you do with the manuscripts when

they were given to you by Miss Foulstone, if you

remember ?

A. Yes, I remember very well. I was so dis-

pleased, not to use a stronger word, that I took the

whole thing, what she brought to me, and put them

in my library somewhere, where they have been

resting for several years.

Q. When is the next time you took those papers
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out? A. This was when the claim was made.

Q. In 1949? A. In 1949.

Q. After the time of the sale to Loew's?

A. Yes, after the time of the sale. I didn't

even know at that time whether I would still have

them.

Q. Now, did you see Mr. Pines again after the

meeting at your home? A. Yes.

Q. Approximately when?

A. He came to my oJB&ce in late 1948 as a patient.

Q. When is the next time you had any discus-

sion with him concerning any literary property ?

A. Then I remember he went to France, and

then he came back to pay a bill, and in about the

early days of April, 1949, it was very shortly after

we had sold the story, he came to [364] the office to

pay a bill, and I said to him, "Mr. Pines"

Mr. Selvin: Just a moment. We will object to

that on the ground that any testimony between Mr.

Pines and this witness on this occasion is hearsay.

The Court: After the commencement of the ac-

tion?

Mr. Selvin : This is when he came to the office to

pay a bill. There is no showing that he came on

behalf of the plaintiff or anyone connected with

this lawsuit, and they apparently had some conver-

sation.

The Court: Objection sustained.

Mr. Cohn : I would like to make an offer of proof,

your Honor, by this witness, that the information
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concerning the sale came from this witness to Mr.

Pines.

I believe, if I may be heard on it very briefly, we
have a showing of agency.

The Court: You have a showing of limited

agency.

Mr. Cohn: We have a showing of agency, which

is presumed to continue, there being no evidence to

the contrary.

The Court : Well, how can it be presumed to con-

tinue when by his own testimony Mrs. Foulstone

said, ''This is the end," she gave him back the

manuscript and everything was settled up, he paid

the bill?

Mr. Cohn: That is right. I didn't make myself

clear. We have agency between Foulstone and

Pines. Pines had been

The Court : How could it be a continuing agency

for [365] Pines to act as an intermediary with Erich

Wolff, if all things were settled betw^een Foulstone

and Erich Wolff?

Mr. Cohn: Well

The Court: And, secondly, what difference does

it make who conveyed the information to Foulstone

that there had been a sale of this story ? We know

she heard about it.

Mr. Cohn: I think it has some probative value

on the lack of any guilty knowledge on behalf of the

defendant.

The Court : Make your offer of proof. You pro-



332 Loew's Incorporated vs.

(Testimony of Dr. Erich Wolff.)

pose to show by this witness, if permitted to do so,

what?

Mr. Cohn: That he, during the first or second

week of April, told Mr. Pines that he had sold a

story, "Case History," to Loew^s.

The Court: Is that all?

Mr. Cohn: Yes.

The Court: Is there any objection?

Mr. Selvin : Yes, I will object to it on the ground

it would be hearsay.

I may say that it has no probative value in that

offer, because the title "Case History," as far as

this record shows now, would mean nothing to Mr.

Pines or to Miss Foulstone.

The Court: It is certainly not a point that we

can spend a lot of time on. Objection sustained.

Your offer of proof is overruled, denied.

Q. (By Mr. Cohn) : Did you talk to Mrs. Wolf

about writing [366] this story for you after your

last conversation with Miss Foulstone?

A. Yes, after some time I talked to her about it

again.

Q. Approximately when?

A. I think a few months passed.

Q. All right. Maybe we can abbreviate this

somewhat. Did you tell her—what did you tell her

about the story? Was it substantially what you

had told

A. I told her, "I am really sorry that this thing

—that you are not interested in the subject." And

that is the way we talked again and again and again
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about it. And then one day she said, "Well, I will

tell you something, I will write it for you.''

Mr. Selvin: Pardon me, Mr. Cohn, if I may in-

terrupt.

If you care to do so, about this conversation with

Mr. Pines, I will withdraw my objection, if you

want to put it in.

Mr. Cohn: I renew the offer, your Honor.

The Court: Well, proceed. Ask him about it.

Q. (By Mr. Cohn) : Will you tell us the con-

versation that you had with Mr. Pines in the early

part of April, Dr. Wolff?

The Court: I take it counsel is not changing his

position, because he thinks that error was com-

mitted, but for some other reason which is not now

obvious or apparent?

Mr. Selvin: Your Honor is, as usual, quite per-

ceptive.

Mr. Fendler: There is something lurking in the

shadows [367] here.

The Court: Well, go ahead.

The Witness: Yes, I said to him, ''Mr. Pines,

by the way, do you remember the brain operation

story Mrs. Foulstone worked for me on once be-

fore?"

He said, "Yes."

I said, "We sold the story."

He said, "Did you? Fine. How much did you

get for it and who bought it?"

I gave him the information. And he said, "Con-
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gratulations. " And a few days later the letter from
Mr. Bragin came.

Q. (By Mr. Cohn) : Can you now pick up the

conversation with Mrs. Wolff? You had gotten to

a point where she said, '^I will write it for you." I

forget what you testified to.

A. Yes, she told me, "Well, you have been quite

nice to me," and so on and so forth, "and I am not

doing anything else now, so I am willing to write it

down for you, write it for you."

Q. Did you have any discussion with her con-

cerning compensation to her or interest in the story,

any proprietary interest in the story ?

A. Yes. It was understood

Mr. Selvin: We will object to that on the ground

it is a conclusion of the witness.

The Court: It is a preliminary question. Over-

ruled. [368]

Q. (By Mr. Cohn) : I am talking about the first

version of the story.

A. Do you mean "Through Narrow Straits'?"

Q. Yes.

A. She said, "I am not with heart and soul in

this story," and it was agreed that my name should

appear on the story only, and it should be my
story.

Q. Was that story offered for sale?

A. It was not offered to an agency, but I showed

it to several people.

Q. To whom?
A. People who were patients of mine, and I
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wanted to have their opinion and wanted to know
whether they think it is salable material. But it

was never offered to a studio as you offer a story

which you want to sell in the routine way.

Q. Excuse me. Did you show it to a Dr. Koretz ?

A. I showed it to Dr. Koretz.

Q. Did you tell him that Mrs. Victoria Wolf

had written it?

A. We are socially good acquaintances with Dr.

Koretz, and he knows very well that Victoria Wolf

is a writer, and I think I told him, of course, that

it is her writing.

Q. You didn't offer it for sale to Dr. Koretz, did

you? A. Not at all.

Q. What did you offer it to him for ? What was

your [369] purpose?

A. I wanted to have his opinion.

Q. Did you submit the story for sale to Loew's?

A. No.

Q. At a later time Mrs. Wolf wrote another ver-

sion of the same story ? A. Yes.

Q. And that was * * Brainstorm ? '

'

A. Yes.

Q. Was that story offered for sale?

A. That story was offered for sale.

Q. And it was not sold?

A. It was not sold.

Q. Did you have an imderstanding with Mrs.

Wolf about the credit for authorship on that story ?

A. Yes.
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Q. Will you tell us the conversation on which

that understanding was reached?

A. We agreed upon this story being our joint

property, and returns for the sale should be divided

fifty-fifty.

Q. Now, at a later time Mrs. Wolf came to you

to discuss another version of the same story, is that

true?

A. At some later time Mrs. Wolf told me, "Lis-

ten, I have an excellent idea how to handle the story

so far called * Brainstorm.' Let me write it in a

documentary fashion." And [370] she pointed out

to me what she meant by it, and she said, '*It im-

plies a lot of work."

And I said, "All right, it is a good idea. I am
a little bit far away from the subject by now, and

just go ahead and write it." And I even suggested

to her, "Let us share the returns 60 for you and 40

to me."

Q. And she did write the story?

A. She wrote the story.

The Court: And that became "Case History"?

The Witness: That became "Case History."

Q. (By Mr. Cohn: Did you have any story con-

ferences with her in the preparation of that story?

A. Of course.

Q. Did you make any contributions of ideas to

that story?

Mr. Selvin: We object to that upon the ground

that it calls for a conclusion of the witness. I sup-

pose he can tell what he did or didn't do.
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Mr. Cohn: I agree it calls for a conclusion, but

it is one way of shortening it.

Mr. Selvin: That is precisely why I made the

objection, because I don't think that is the part of

his testimony that ought to be shortened that way,

but you may disagree with me.

The Court: Objection sustained.

Q. (By Mr. Cohn) : Tell us what suggestions,

if any you [371] made concerning the story "Case

History. '

'

A. Case History, as far as I remember, I hardly

made any suggestions. My material from Brain-

storm was taken over, what I had contributed to

Brainstorm and Through Narrow Straits, it was

taken over, and just one suggestion I made, as far

as I can remember now, to show how she behaved

after the operation when they were in church to-

gether, that she showed an attitude which you would

expect from a child, but not from a grown-up per-

son.

But that was about the only contribution that I

made.

Q. This is the only suggestion of story material,

in addition to the original facts % A. Yes.

The Court: Do you mean you suggested the en-

tire church scene episode where she stands up in

church and talks back to the minister?

The Witness: I gave the idea, and then we dis-

cussed it.

The Court: That first appeared in Brainstorm?
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That doesn't appear first in Case History; it ap-

pears first in Brainstorm.

The Witness: Then this was my contribution to

Brainstorm, which later on, as I said, was taken

over into Case History. But otherwise I don't re-

member any contribution I did to Case History.

Q. (By Mr. Cohn) : You had a conversation

with Mr. Monta [372] during the early part of July,

did you not, July, 1949? A. Yes, I did.

Q. How did that meeting come about, what occa-

sioned it?

A. Mrs. Case, who knew about the claim of Mrs.

Foulstone, after Mr. Bragin had sent me the letter,

called me up, it must have been about the 4th or 5th

of July, and told me, "Well, Erich, the battle is on."

Those were her words.

I said to her, "What do you mean?"

"Well, I have received a letter from M-G-M that

there are certain claims to the title of Case His-

tory," and they wanted to see me. I think that was

in the letter, they wanted to see me. It is possible

that Mrs. Case called up Mr. Monta and that Mr.

Monta said, "I want to see him." I am not sure

about that.

Q. Did you talk to Mr. Monta at any time on the

telephone? A. I did not.

Q. Prior to your meeting with him in the office ?

A. Absolutely not. As a matter of fact, the first

thing I did after Mrs. Case called me, I called up

Mr. Fendler

Q. No, I don't think we need go into that.
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A. I beg your pardon.

Q. I don't think we need go into your conversa-

tions with Mr. Fendler. [373]

You did not talk with Mr. Monta on the telephone,

or otherwise, prior to your meeting on the 7th ?

A. I did not.

Q. Did you bring with you at that time the man-

uscripts of the 7-page outline and the 17-page manu-

script? A. Yes, I did.

Q. Tell us what your conversation with Mr.

Monta was at that time.

A. Mr. Monta said, "Well, you have heard about

this claim, and this is a very serious matter."

I said, "Mr. Monta, I brought you those stories.

I think, first of all, that these are entirely different

stories. If you would put the title Swear Not by

the Moon, put it over Case History, it wouldn't

make any sense at all. And, besides that, whatever

there is, it is my story."

So he was very busy going over those three scripts

which he had before him. Case History, Swear Not

by the Moon, and those two versions, and I remem-

ber very well that he made remarks which I simply

couldn't grasp. He said, "Well, you see there is a

similarity, because here you write this woman is

very nice and beautiful and lovable, and here in Case

History you have she is a gay, good-looking woman. '

'

And this was, as a matter of fact, the main core

of our conversation that morning, that Mr. Monta
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tried to compare those stories and show me how sim-

ilar they were. [374]

This went on for quite a while, and I reiterated,

''Mr. Monta, even if there is a similarity, it still is

my story."

He said,
'

' This is a very serious matter, and what

you have to do is you have to get us a quitclaim."

I said, "Well, I brought you this letter from Mr.

Fendler. What about getting declaratory relief?"

''No," he said, "this is not a matter of declara-

tory relief. We want a quitclaim, and that's all."

Mr. Fendler also stated in his letter, I said, that

at any rate I was entitled to sell the story on my
own.

So Mr. Monta said, "Well, I tell you, if the other

party has a very skillful lawyer, you can even get

around that point. So you have to bring us a quit-

claim."

That was mainly the conversation with Mr. Monta.

Then I said, "Mr. Monta, tell me, what do you

think would be appropriate, what amount would be

appropriate?"

After some hesitation, "Well, I think, make it

$500, offer her $500. A suit would cost you money

anyway, too."

I said, "I will do my best. I will go to my attor-

ney and I will offer to him that he should propose

—

suggest $500 for a quitclaim."

Q. Did you in that conversation or at any other

time tell Mr. Monta that you had approached Miss
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Foulstone with the purpose of having her write a

story with you? A. I did not. [375]

Q. Did you in your conversation with Miss Foul-

stone refer to her as a professional writer?

Mr. Fendler: You mean his conversation with

Mr. Monta?

Mr. Cohn: Thank you.

Q. (By Mr. Cohn) : Did you in your conversa-

tion with Mr. Monta refer to Miss Foulstone as a

professional writer? A. Never.

Q. Did you in your conversation with Mr. Monta

refer to your financial arrangements or lack of finan-

cial arrangements with Miss Foulstone?

A. The subject was not touched.

Q. Did you tell Mr. Monta that Miss Foulstone

had been satisfied to write on speculation in the be-

ginning, and that later on she expected to be paid

a salary ?

A. The subject was not touched at all.

Q. No reference to it was made by either of you ?

A. No.

Q. Did you tell Mr. Monta that Miss Foulstone

had insisted or had suggested that she be paid as a

writer ? A. No, I did not.

The Court: I take it the statement that the sub-

ject was not touched is a sufficient denial to cover it,

about financial dealings.

Mr. Fendler: May we have a stipulation that in

every respect wherein there is a discrepancy be-

tween the testimony [376] of Elsie Foulstone and

the testimony of Dr. Wolff, either with respect to
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conversations or otherwise, and in every respect

Mr. Selvin : I can stop you right now, Mr. Fend-

ler.

Mr. Fendler: Then we are going to have a very

elaborate rebuttal. My suggested stipulation was

that it would be that Dr. Wolff would be deemed to

have denied each instance of a discrepancy in rela-

tion to conversation or events, otherwise we are go-

ing to have to go through a couple of hundred ques-

tions.

Mr. Selvin : Well, I had to go through them.

The Court: Mr. Selvin says he won't stipulate,

so that disposes of it.

Mr. Selvin: I agree with your Honor, so far as

this particular subject, that the general answer al-

ready made covers the details relating to that par-

ticular conversation or that particular subject of

conversation.

The Court : It will be the ruling of the court that

unless you want to get your witness to change his

statement

Mr. Cohn: No, your Honor, I don't, but I am
not at all sure that the general statement that the

subject wasn't touched, the subject of financial ar-

rangements, will cover these various things.

The Court: It will certainly cover anything re-

lating to financial arrangements between Elsie Foul-

stone and Erich Wolff. He said the subject was

not touched by either party. That is [377] a suffi-

cient denial, and Mr. Selvin concedes it is, to cover

any matter of financial arrangements.



Erich Wolff and Victoria Wolf 343

(Testimony of Dr. Erich Wolff.)

Mr. Selvin : It is as to general form.

The Court: You don't concede the fact, but as

far as the record is concerned it is a sufficient denial

to leave the matter disputed in the record.

Mr. Selvin: Yes.

Mr. Cohn: Of course.

Q. (By Mr. Cohn) : Did Mr. Monta point out

to you any similarities between Case History and

the other story or stories, other than similarities in

character? A. No.

Q. Did he tell you that Miss Foulstone had given

body to any ideas and had actually written the story ?

A. He did not.

Q. Did he tell you that the story Case History

borrows freely from the material written by Miss

Foulstone ? A. No.

The Court: How much longer will you be with

this witness? You are concerning yourself now

largely with matters in the record which you would

like to have this witness' position on, is that right?

Mr. Cohn: That's right. I have one subject

which I will take up very briefly, and which occurs

subsequent to this conversation. [378]

Mr. Selvin: May I interject there? I should

like, if it is at all possible, to impose on the court

and counsel by putting one short rebuttal witness

on who is here, out of order, and who has to be back

at w^ork this afternoon.

Mr. Fendler : We have no objection.

The Court : Do you mean the eminent member of

the bar that came into the courtroom a while back?
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Mr. Selvin: No. He hasn't requested that he be

gotten out of the way, although I would be willing

to do it as to him, also. The witness is Miss Rob-

erts, the writer whose name has been mentioned in

the testimony, and her testimony will be quite short.

The Court : Mr. Cohn, you have further direct in

this matter, and possibly the noon hour will give you

an opportunity to organize those matters that you

need go into, and those that you need not.

Mr. Cohn : All right.

The Court: We will excuse Dr. Wolff at this

time temporarily, and call this witness out of order.

Mr. Selvin: Thank you. Miss Roberts.

MARGUERITE ROBERTS
called as a witness on behalf of the plaintiff, in re-

buttal, having been first duly sworn, was examined

and testified as follows

:

The Clerk : What is your name, please 1 [379]

The Witness: Marguerite Roberts.

Direct Examination

By Mr. Selvin

:

Q. Where do you live?

A. Encino.

Q. And what is your profession or occupation 1

A. I am a screen writer.

Q. How long have you been engaged in that oc-

cupation? A. About 20 years.

Mr. Fendler : Will you try to get your voice up

as much as you can?
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The Court: Shout a little bit.

Q. (By Mr. Selvin) : Have you ever at any

time been employed as a screen writer by Loew's

Incorporated ?

A. For the past 12 years.

Q. So you were employed during the years '48

and '49? A. Yes, sir.

Q. While you were employed at Loew's Incorpo-

rated were you ever assigned as a writer to a story

called Case History? A. Yes.

Q. And can you state when that assignment was

made ? A. Yes, the 21st of March, 1949.

Q. How long did you continue to work on that

assignment? A. Until the 11th of April, '49.

Q. The same year? [380] A. Yes.

Q. Immediately prior to your assignment to

Case History on what production had you worked

as a writer? A. Ambush.

Q. This period from March to April in which

you worked on Case History, can you state generally

and briefly what the nature of the work was that

you were doing at that time?

A. Yes, I had several conferences with Miss

Thorson, an executive in the story department, I

talked to Mr. Sherry about it, I did quite a great

deal of research, medical journals and textbook on

lobotomies, and then I prepared a rough treatment,

which would be my version of how to make a motion

picture out of the story, the original story.

Q. What was the occasion of your assignment

or your work on that particular picture stopping ?
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A. The picture Ambush
Mr. Cohn: Just a moment. I object to that on

the ground it calls for a conclusion of the witness

and no foundation laid.

The Court: How do we know? He said, "What
was the occasion of your stopping work on Case His-

tory?" Maybe she will say, "I fell down and broke

my leg and went to the hospital." How does it call

for a conclusion? The objection is overruled and we
will see what the answer is.

The Witness: The picture Ambush was almost

ready to go [381] into production before the cam-

eras, and it needed some rewriting, the director

wished some rewriting, and I was taken from Case

History and put on Ambush to do this rewriting so

they could start production.

Q. (By Mr. Selvin) : When did you start the

rewriting? A. The 12th of April.

Q. And continued for how long on Ambush ?

A. That time till June 22nd.

Q. 1949? A. Yes.

Q. And what did you do after that, so far as

your work out there was concerned ?

A. There was another picture about ready to go

into production, East Side -West Side, and they

needed a sequence rewritten, and I wrote that for

them.

Q. What was the period of your work on that

one ? A. July 4th, I believe, to July 16th.

Q. This is all in 1949 ? A. Yes.

Q. After that assignment, what did you do?
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A. Well, Ambush was on location, that means

they were photographing it in New Mexico, and they

had some trouble, and I was sent down there to do

some work on it.

Q. How long did that occupy you?

A. July 18th to July 30th. [382]

Q. 1949? A. Yes.

Q. At the time that you were taken off Case His-

tory to go onto these other assignments, were you

told or given any instructions as to whether you

would or would not be returned to Case History 1

Mr. Fendler: Just a minute. Objected to upon

the ground that there is no foundation laid as to

time, place, and persons present.

Mr. Selvin: First I am finding out if she was

given them, and if she says "Yes," I will go on from

there.

The Court: Overruled. Answer yes or no.

The Witness : What was the question ?

(The question referred to was read by the re-

porter as follows:)

('*Q. At the time that you were taken off Case

History to go onto these other assignments, were

you told or given any instructions as to whether you

would or would not be returned to Case History?")

The Witness: Yes, I understood that was to be

my next.

Mr. Fendler : Just a moment. I move to strike it.

The Court: Everything except "Yes" may go

out.
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Q. (By Mr. Selvin) : When were you given

those instructions ? A. Well, I asked [383]

The Court: When? He is asking questions art-

fully, because of the objection made. When? What
was the date ?

The Witness: I don't remember the exact dates.

Q. (By Mr. Selvin) : Was it before or after, or

during the time that you were working on Case His-

tory? A. Well, after I worked on it.

The Court: Was it after April 11, 1949, or be-

fore April 11th?

The Witness: That I was told I would go back

on Case History?

Q. (By Mr. Selvin) : Yes. A. After that.

Q. About how long after ?

A. Different times after that.

Q. Who told you ? A. Milton Beecher.

Q. Who was Milton Beecher?

A. He is an executive in the story department at

Metro.

Q. You say after April 11th on a number of oc-

casions you had some communication from Milton

Beecher about Case History? A. Yes.

Q. Were those communications given to you

from him, or were they in response to inquiries that

you made ?

A. I asked him a couple of times, and I think

once he [384] mentioned it.

Q. What was the reply to

Mr. Fendler: Let's get the times and places and

persons present, please.
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Mr. Selvin: Persons present is not part of any

foundation for a conversation, except for impeach-

ment purposes.

The Court: Technically that is true, but that is

the practice very often, that counsel asks for the

laying of a foundation.

Are you going to object to the conversation on

some ground after the foundation is laid, or do you

just want a foundation?

Mr. Fendler: Number one, I want the founda-

tion, and after we get the foundation—and time is

very important in this case, as your Honor knows

—

there may be further objections. At least I want

to know when these things were supposed to have

taken place and where.

The Court: Well, of course, you are trying this

case for my benefit and not for a jury. I don't see

the importance to either side of this particular mat-

ter.

Mr. Fendler : I may be wrong, your Honor, as I

probably am, but I think I have a proper objection.

Mr. Selvin: I will approach it from this stand-

point :

Q. (By Mr. Selvin) : After you completed your

work on Ambush on location, as I understand it you

testified July 30, [385] 1949, what did you do next?

A. My mother was ill in Colorado and I asked

the studio for some time to fly back there.

Q. When did you leave ?

A. Well, I suppose it was July 30th, because that

is when I went off Ambush.
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Q. Around that time? A. Yes.

Q. How long were you gone %

A. I was gone three months, because my mother

was quite ill and I asked for a vacation to be with

her.

Q. And you got back around the latter part of

October or the early part of November %

A. October 29th.

Q. Now, prior to the time that you left for Colo-

rado, and after the time you had been taken off

Case History, I understand you asked Mr. Beecher

on several occasions whether you were going to go

back to Case History?

Mr. Fendler: I object to it as leading and sug-

gestive. It is precisely the point that I was raising,

your Honor.

The Court: Sustained.

Q. (By Mr. Selvin) : Between April 11, 1949,

and July 30, 1949, did you have any conversations

with Mr. Beecher about whether or not you would

go back to Case History? A. Yes. [386]

Q. Can you fix the dates of those conversations ?

A. Not accurately. I would

Q. As best you can.

A. I would meet him in the hall, I suppose, every

week or so, and say, "What am I going to do next?

When am I going to get back to Case History?"

Q. And what would he say?

A. "When you finish."

Q. Were there any of those occasions upon which
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you can remember anyone other than yourself and

Mr. Beecher being present?

A. Not that I know of.

The Court: You never had a formal conversa-

tion or conference where he sat down in your office

or you in his ?

The Witness: Yes, I went to his office a couple

of times.

The Court : And talked about this ?

The Witness : Yes. It is quite informal, the door

is open, and you walk in and talk to him.

Q. (By Mr. Selvin) : After you got back from

Colorado did you have any conversation with Mr.

Beecher or any other story department executive

about Case History?

A. I think before I got back I was telephoned

and told that I was to work on Ivanhoe, and I think

probably I asked Milton, "What about Case His-

tory?"

Q. Mr. Beecher phoned you? [387]

A. Yes.

Q. And that would be sometime while you were

in Colorado? A. No. After I returned.

Q. After you returned? A. Yes.

Q. And what did he say when you asked him,

*'What about Case History?"

Mr. Pendler: Now, just a minute. I object to

the question on the ground it is uncertain as to time.

The Court : Well, also

Mr. Selvin: It is definitely after October, 1949,
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so it doesn't make any difference, really, as I see it,

how long after it was.

The Court: It is beyond the period of time in

which we are concerned. I don't think it is ad-

missible.

Mr. Selvin: My point is, if I understand the

facts correctly, that I propose to show when she

asked at this time, "How about Case History?"

—

meaning when was she going to go back to Case

History—that she was told Case History was dead,

this being just after the notice of rescission.

Mr. Fendler: That we would object to as hear-

say and self-serving.

The Court: I am going to sustain the objection.

What difference does it make? If they told her

the truth, they [388] would tell her it was dead,

that they served notice of rescission, they were

through with it, and they demanded their money

back.

Mr. Fendler: Their records, if your Honor

please, do not show that situation.

Mr. Selvin : I challenge that statement.

The Court: I am not going to be bound by any-

thing that happened after the notice of rescission

was given. The objection will be sustained.

Q. (By Mr. Selvin) : Did you, after April 11,

1949, do any work on Case History?

A. No, sir.

Mr. Selvin : You may cross-examine.
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Cross-Examination

By Mr. Fendler

:

Q. Miss Roberts, you say every week or so you

asked Mr. Beecher about whether you would go back

to Case History.

A. Well, you meet people in the hall, or you go

down to their office, and ask them what you are go-

ing to do next, yes. I was very interested in the

story, as a matter of fact, I wanted to do it.

Q. You have testified that you were rewriting on

Ambush. A. Yes.

Q. Between April 12th and June 22nd, is that

correct? A. That's right.

Q. You were doing that work at the studio, is

that correct ? A. Yes, sir.

Q. About every week during the period that you

were writing on Ambush, you were having these

conversations with Mr. Beecher about when you

were going back to Case History ?

A. I don't know whether it was every week,

every two weeks, or every ten days. I didn't keep

a record of it. This was more or less a casual thing.

I was trying to keep track of the story to see if any-

one else had been assigned, as a matter of fact.

Q. You said you were very anxious to get back

on Case History? A. Yes.

Q. You finished with Ambush June 22, '49, is

that correct? A. Yes.

Q. Did you have a conversation with Mr. Beecher
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at or about the time you finished Ambush as to when
you were going to get back to Case History %

A. Yes, I imagine I did.

Q. Do you have any recollection about it?

A. He said he wanted me to read East Side-

West Side and see if I could help on it. [390]

Q. Did it take you from the 22nd of June until

the 4th of July to read East Side- West Side?

A. I don't know. I really don't recall that.

Q. Did you make any effort between the 22nd of

June and the 4th of July, 1949, to find out when

you were going to be reassigned to Case History ?

A. I don't remember.

Q. I beg your pardon %

A. I don't remember.

Q. Were you informed by anyone at any time

after you finished writing on Ambush, June 22,

1949, that you would be reassigned to Case History ?

A. I believe that I worked on another story at

that time. Don't the studio records show that I did

something on The Big Country at that time?

The Court: That wasn't the question.

The Witness: I know, but he is trying to ask

what I was doing during this time.

The Court: No, he is not.

Read the question.

You are a story writer, and of course you prob-

ably have a good mind and you jump beyond the

first question to the second one. You listen to the

question he asks you.

Read it, Mr. Reporter.
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(The question referred to was read by the

reporter as [391] follows

:

C'Q. Were you informed by anyone at any

time after you finished writing on Ambush,

June 22, 1949, that you would be reassigned to

Case History?")

The Court: That means any time after June

22nd. It goes clear on through

The Witness: Yes, Milton gave me to linder-

stand that I would be reassigned.

Q. (By Mr. Fendler) : When were you told

that? A. I don't remember the exact date.

Q. Can you approximate it with respect to any

of the pictures that you say that you worked on?

In other words, was it after you were through with

East Side -West Side, or after your trip to New
Mexico with Ambush, or after you returned from

Colorado ? Can you give any indication, during the

entire, we will say, six months following June 22nd,

when you were first told that you would be re-

assigned to Case History?

A. It was at different times during the period.

Q. When is the first time after June 22nd that

you can recall that you were told that you would be

reassigned to Case History?

A. Well, I suppose it was after I finished work-

ing on East Side - West Side, or when I finished

working on Ambush.

Q. Or after you came back from Colorado ?

A. No, I don't think I was told then. [392]
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Q. You really don't have any recollection, do

you, of your being told that after June 22nd?

A. Yes, I do.

Q. You do % And you were told it by whom ?

A. By Milton Beecher.

Q. And when is the last time he told you that ?

A. I don't know the dates. I am awfully sorry.

I suppose I should make a record of these things,

but people don't.

Q. Now, you said that you completed a rough

treatment? A. Yes, sir.

Q. About how many pages was that treatment,

Miss Roberts %

A. I have it here. May I look at it?

Q. Please.

The Court: Let's not get another script in evi-

dence.

The Witness: This isn't a script. It is very

short. Well, I have several pages here of notes and

research.

Q. (By Mr. Fendler) : Your rough treatment

consists of six or eight pages of notes, or is it this

one page?

A. These are notes on the research and things

that I thought I might use. This is the brief outline

(indicating).

Q. Your rough treatment consisted of a page

and a half single-spaced, is that correct?

A. And this (indicating).

Q. Two additional pages single-spaced, is that

correct? [393] A. Yes, sir.
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Q. You write screen plays as well as treatments,

do you not ? A. Yes, sir.

Q. You usually write a complete treatment be-

fore you start the writing of your first draft screen

play? A. Not always.

Q. What is the normal custom at the studio?

A. It varies. It depends on how complete the

original material is. It also depends on the pro-

ducer. Some producers want treatments, some

don't.

Q. What were you planning on doing when you

were assigned to this? Were you going to make

a treatment before you made a screen play ?

A. I was going to make a very brief outline.

The Court: Mr. Fendler, what are you trying to

prove? Obviously the story purchased by M-G-M
was only what I would call a skeleton. It obviously

would have to be enlarged upon to make a screen

play, a movie. What are you trying to prove in this

cross-examination ?

Mr. Fendler: I want to find the approximate

period of time, if Miss Roberts had continued work,

both in research and in conference, treatment

The Court: How long it would have taken her

to have done it? [394]

Mr. Fendler: Yes, from the time she started

until the time that a screen play would have been

approved for production.

Can you give us an estimate ?

The Witness : Do you mean from the time I am
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assigned to the picture to the time I have com-

pleted the screen play?

Q. (By Mr. Fendler) : In a picture of this

nature. Would you estimate three, four, five

months? What would be your estimate on it?

A. Well, it varies. It depends on how difficult

the story is.

Q. This was a difficult one, wasn't it?

A. Rather, yes. It was quite touchy.

Q. What would be your best judgment on the

period of time that would have been required for

you to have completed all the investigation, research

work, treatment, story conferences with everyone

you would have about it, and finally get to a screen

play? A. Ready for shooting?

Q. Yes.

A. The first version, well, I should think be-

tween eight to ten weeks.

Q. About eight to ten weeks minimum. Now,

you mentioned first draft screen play; now, after

there is a first draft screen play, that is the time

that they break it down [395] for budget purposes,

casting, and so on, isn't it? A. Yes.

Q. And then there are frequently changes made

from the first draft screen play until they get to

their shooting script in final form, isn't that right?

A. Sometimes.

Q. What is the period of time normally required

to reach that point ? A. That varies, too.

Q. That would be another eight or ten weeks ?

A. It varies. Sometimes scripts go into pro-
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duction very quickly, sometimes the director wants

a lot of changes; that really depends on the indi-

viduals.

The Court: Are you ever given a chance just to

work consecutively on one picture without being

interrupted 1

The Witness : Sometimes.

The Court: Very seldom?

The Witness: It depends. You may finish a

script and they are not ready to shoot it, and they

put you on something else until they are ready to

go on, and then you are brought back.

The Court: It would depend on the interrup-

tions and what the duration of the interruption is?

The Witness : Yes. It is a very difficult thing to

say.

The Court: How can you get any evidence on

this that [396] will be of any help to the court?

Mr. Fendler : If your Honor please

The Court: In other words, if it was a case

where a person was put at a desk and told to write

a play, and the minute the play was written it went

into production, that is one thing; but from the

testimony I have heard, plus what I practically

have to take judicial notice of, what I know about

the industry, there is this done and that done, and

then an interruption and something else is done,

another interruption, you don't know how long those

interruptions will be, some revision has to be made,

then you have to get the actors who are available.

How can you get anything except how long will it



360 Loew's Incorporated vs.

(Testimony of Marguerite Roberts.)

take if there were no interruptions, and that doesn't

mean anything.

Mr. Fendler: The contention has been advanced

by the plaintiff that the cycle of documentary pic-

tures had run its course, and that this was valueless

as of the summer of 1949; and in view of circum-

stances, which I don't need to recapitulate here, I

think it is perfectly obvious that if the play which

this studio claims was valueless at the time they

offered it back to these people and demanded their

$15,000—if it was valueless at that time, it was

valueless because the studio delayed in getting the

thing ready for production. And that is the point,

if your Honor please, and there is a very strong

defense of estoppel separately pleaded here, [397]

because we submit that a studio cannot take a live,

valuable property in April, and take off a valuable

writer, as Miss Eoberts is—about a $2,000-a-week

writer—take her completely off, let her work on it

for two weeks, or however long it is, then take her

off and keep her busy for six months

The Court: That is all in the record.
||

Mr. Fendler: Yes, sir. You asked about the

time, and the purpose

Mr. Selvin: May I

Mr. Fendler: and the purpose of the time

was to show that the studio is estopped by reason of

their own delays, their own taking their writer off.

This couldn't have gone before the camera for

months, in any event. That is the point, if your

Honor please.
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The Court: Let's hear from Mr. Selvin.

Mr. Selvin: I was just going to say, the basic

premise on which Mr. Fendler founds that argu-

ment is a premise which, as I pointed out to him

yesterday, doesn't exist in the record, because the

evidence to which he is referring is evidence in the

proposed stipulation of Mr. Monta, paragraph 15,

which at his vigorous objection was stricken out.

Mr. Fendler: But Monta has continuously testi-

fied, in answer to interrogatories, that the story was

valueless for motion-picture purposes from the 1st

of October on.

The Court: Where has he said that? [398]

Mr. Fendler: In all the answers to the inter-

rogatories which are in evidence.

Mr. Selvin: Point to one.

Mr. Fendler: The answer to interrogatory 19:

''Insofar as use by Loew's Incorporated is con-

cerned, the story entitled 'Case History' is valueless

for motion picture purposes."

Mr. Selvin: Does he give the reason?

Mr. Fendler: Answer to interrogatory 20:

"Insofar as use by Loew's Incorporated was con-

cerned, the story entitled 'Case History' was value-

less for motion picture purposes on October 1, 1949,

the date upon which notice of rescission was given

by Loew's Incorporated to defendant Victoria

Wolf."

The Court: Now, wait. Are you going to con-

tend, Mr. Selvin, that it was valueless because of

the end or turn of a cycle of a certain type of pic-
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ture, or is your contention going to be that it was

valueless based on this contention of title?

Mr. Selvin: Based on title.

So far as the cycle was concerned, we proposed

a stipulation with respect to testimony in that re-

gard, and Mr. Fendler said he wouldn't sign it, so

I said, ''Eliminate it. It isn't important enough

for me to argue about it, eliminate it." [399]

The Court: You took this witness out of order

on the representation it would be a short witness,

in order to accommodate the witness. Now we are

disaccommodating about five lawyers and a judge

and the reporter and the clerk, and, after all, there

has to be some balance as to how important a

writer is.

How long is this cross-examination going to take ?

If it is going to take a few minutes more, we will

finish up. If it goes on indefinitely, she will have

to come back at 2:00. That is the only thing I am
concerned with. You may cross-examine into any-

thing you want to. I am just trying to hurry it up.

For that reason, now, how much time do you want?

You had better come back at 2:00. You are a

good witness, and I would like to have you back

here as a witness. We will see you at 2:00 o'clock.

(Whereupon, at 12:25 o'clock p.m., a recess

was taken until 2:00 o'clock p.m. of the same

day.) [400]
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The Court: Ex parte matters?

(Other court matters.)

The Court: Call the case on trial.

The Clerk: No. 10526-C Civil, Loew's v. Wolff,

further trial.

Mr. Fendler: Miss Roberts.

MARGUERITE ROBERTS
resumed the stand as a witness on behalf of the

plaintiff and, having been previously duly sworn,

testified further as follows:

Cross-Examination

(Resumed)

By Mr. Fendler:

Q. Miss Roberts, going back to the dates, the

date that you finished Ambush, the rewrite job on

Ambush, which was June 22, 1949, you previously

testified that you did not start the next picture.

East Side-West Side, until July 4th. Were you

available at the studio and unassigned to a picture

between the 22nd day of June and the 4th day of

July?

A. No. I made a mistake on those dates.

Q. Will you correct them, please?

A. Yes. I have that I went on East Side-West

Side on July 4th, and the studio records are put

down as the end of the week. So it was the end on

July 4th. I really went on June 28th. [401]

Q. Then were you available at the studio and
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not assigned to any motion picture between the

22nd day of June and the 28th day of June, 1949?

A. That's true.

Q. That's correct?

A. To the best of my remembrance. I may have

been reading East Side-West Side for two or three

days before I was assigned.

Mr. Fendler: May I ask, Mr. Selvin, whether

the studio records of the plaintiff reflect the fact

that between the 22nd day of June and the 28th

day of June, 1949, that the witness Miss Roberts

was not assigned to any picture?

Mr. Selvin: The records reflect as Miss Roberts

testified, that she completed this particular assign-

ment on Ambush on the date indicated, and that

for the period between that and the assignment to

East-Side West Side, the six-day period that you

mentioned, which includes a week end, the records

show "Available."

Mr. Fendler: Show her available and not as-

signed; is that correct?

Mr. Selvin : The exact word in the record under

the column "Story" is "Available," which means

she is available for assignment.

Mr. Fendler: Very well. Thank you. So stipu-

lated.

Q. (By Mr. Fendler) : Miss Roberts, have you

previously [402] had occasion to work upon docu-

mentary stories? When I speak of documentary

stories, I mean stories which are intended to be

reflected upon the screen as documentaries. Or is
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this the first story of that character to which you

were assigned?

A. Well, I didn't look upon this as a documen-

tary story.

Q. I beg your pardon?

A. I didn't look upon it as a documentary story.

I have never worked on what is called a docu-

mentary.

Q. When you undertook the preparation of the

rough treatment, and during the period that you

maintained your interest in it, you did not intend

to prepare a screen play that would be documen-

tary in nature?

Mr. Selvin: I am going to object to that upon

the ground that it is irrelevant and immaterial. I

don't see what difference it makes.

The Court: Sustained. She said she didn't look

upon this as a dociunentary picture. I don't know

what you mean by "a documentary picture," but I

don't look upon it as a documentary picture.

Q. (By Mr. Fendler) : For the purpose of the

record, do you want to indicate what you under-

stood by the term '' documentary"?

A. Well, my understanding of a documentary is

a thing that has no fiction whatsoever in it and is

sort of a [403] nonfictional story.

The Court: Like a biography of a man's life?

The Witness: No, not necessarily. But a thing

that is fact, based on fact, rather than fiction.

The Court : A biography would be based on fact.

The Witness: Yes, it would be.
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Q. (By Mr. Fendler) : Did you have occasion

to do any work upon a story at Metro-Goldwyn-

Mayer, another story, which involved the problem

of whether or not an operation would be performed

upon the brain of a leading character, a story pro-

duced and distributed by Loew's Incorporated, en-

titled Crisis?

Mr. Selvin: To which we object upon the ground

that it is immaterial and irrelevant and not ger-

mane to any issues here.

The Court: What does it tend to prove or dis-

prove, Mr. Fendler?

Mr. Fendler : I think, if your Honor please, that

Crisis involves a similar story, at least to the ex-

tent of the problem indicated, which was placed in

preparation, produced and distributed by Loew^s
|

Incorporated during the period 1950.

Mr. Selvin: Suppose it did?

The Court: So what does it tend to prove and

what would the answer to your question prove or

disprove in this case ?

Mr. Fendler: We are trying to find a reason, if
|

your [404] Honor please, for M-G-M, after keeping

the story for six months, throwing it back at these

defendants. If they decided to produce and dis-

tribute another motion picture which contained a

similar theme, at least in part, at least that might

tend to throw some light upon the motive of the

plaintiff here.

Mr. Selvin: Well, the time, I submit, to do the

fishing was when the depositions and discovery
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were being made, and not now at trial, in the first

place ; and, in the second place, suppose the witness

did work on such a picture. Obviously as a writer

she doesn't make the policy decisions as to what

pictures will and will not be produced.

The Court: Your comments are correct. I will

overrule the objection.

Mr. Fendler: What is the question?

(The question referred to was read by the

reporter as follows

:

('*Q. Did you have occasion to do any work

upon a story at Metro-Goldwyn-Mayer, another

story, which involved the problem of whether

or not an operation would be performed upon

the brain of a leading character, a story pro-

duced and distributed by Loew's Incorporated,

entitled Crisis?")

The Witness: I read such a story, but I did not

work on it. [405]

Q. (By Mr. Fendler) : Was that story pro-

duced and distributed by Loew's Incorporated, to

your knowledge? A. I believe it was.

Q. And did that story present a very serious

problem to the doctor who was one of the leading

characters in the picture, as to whether or not he

should perform the brain operation upon one of

the other characters?

Mr. Selvin: To which I will object on the ground

it is incompetent, irrelevant, immaterial, and not

the best evidence. If Mr. Fendler wants to show
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the picture Crisis to the court, we will arrange it. f

If he wants to inject the wholly collateral issue as

to whether Crisis is sufficiently similar to Case

History to justify his contention, then we can be

here another week or two. But if we are going into

that issue, I say let's go into it with the best evi-

dence, namely, the picture itself; not second-hand

testimony as to what is or isn't in the picture.

In addition to which, I will add to the objection, I

no foundation has been laid to show that this wit- \

ness knows what is in the picture. She said she

read a story, but didn't work on it. I don't know

whether she even saw the picture.

Q. (By Mr. Pendler) : Let's ask. Did you see

the picture Crisis'? A. No, sir.

Mr. Fendler: That settles that. [406]

The Court: The objection is sustained.

Mr. Fendler: That is all.

The Court: Any redirect?

Mr. Selvin: I haven't any.

Mr. Cohn: There is one question I want to ask,

but I understand we can reach the information by

stipulation. Is that correct?

Mr. Selvin: That's right, I am willing to stipu-

late that it is an occurrence that happens often,

with the plaintiff as well as other motion picture

studios, that a series of writers are successively

assigned to work on the same picture, not in col- !

laboration with each other but successively and

independently of each other.
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Mr. Fendler: I do not enter into that stipula-

tion.

Mr. Selvin: You didn't request it.

The Court : It is stipulated between the plaintiff

and the defendant Erich Wolff as stated by counsel.

Mr. Selvin: That is all.

The Court: You may be excused, Miss Roberts.

Thank you very much. I am sorry to have had to

bring you back.

Mr. Cohn: May I proceed with the examination

of Dr. Wolfe now?

The Court : You may. [407]

DR. ERICH WOLFF
one of the defendants herein, resumed the stand as

a witness in his own behalf and, having been pre-

viously duly sworn, was examined and testified

further as follows:

The Court: I hope you were able to profitably

use some portion of the noon hour to organize the

rest of the testimony that you have in mind.

Mr. Cohn: I have, your Honor.

Direct Examination

(Resumed)

By Mr. Cohn:

Q. In your conversation with Mr. Monta, which

has been fixed as of July 7, 1949, did you say that

you would get a quitclaim from Miss Foulstone?

A. I said that I would go to my attorney and

ask him to offer $500 for obtaining a quitclaim.

Q. Did you tell Miss Foulstone at any time dur-
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ing your meetings with her, or by any other fashion,

that she could put her name on any of the manu-

scripts ? A. I never did.

Q. Did you ask Miss Foulstone for a statement

of her expenses as distinguished from her charges?

A. No.

Q. Did you ever discuss with Miss Foulstone

marketing the story? A. Never. [408]

Q. Dr. Wolff, did you engage counsel for the

purpose of endeavoring to get a quitclaim from

Miss Foulstone? A. Did I engage

Q. Counsel, a lawyer? A. Yes.

Q. The firm of O'Connor and O'Connor?

A. That's right.

Q. Did you authorize them to undertake litiga-

tion for the purpose of clearing the title?

A. After I felt that it was impossible to get a

quitclaim for a reasonable amount I did authorize

them.

Mr. Cohn: Those are all the questions I have.

Do you have any questions?

Mr. Fendler: No.

Mr. Selvin: I should prefer, in the circum-

stances, that if Mr. Fendler is going to examine,

that it precede my cross-examination.

The Court: That will be the order of the court.

Mr. Fendler : I beg your pardon ?

The Court: If you have any cross-examination,

I think it only fair that you conduct your cross-

examination at this time.

Mr. Fendler: I have no questions at the present
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time. If Mr. Selvin, however, brings up some*

thing

The Court: I accept your statement in good

faith. Something may arise where you may want

to ultimately question the [409] witness, but pres-

ently you have no cross-examination.

Mr. Fendler : Thank you, your Honor.

Cross-Examination

By Mr. Selvin:

Q. Dr. Wolff, you are not a professional writer ?

A. No.

Q. Never have been ? A. Never have been.

Q. Prior to Case History did you ever work on

or attempt to write anything of a literary or dra-

matic sort?

A. Just short articles while I was in Europe,

but never during the last 15 years since I have been

in America.

Mr. Fendler: You exclude, counsel—you speak

of literary activities—^medical articles, do you not?

Mr. Selvin: I was coming to that, Mr. Fendler.

Q. When you say ''short articles," do you mean
professional or medical articles, or articles of

A. Medical articles, and also other ones.

Q. Otherwise what kind of articles were they?

A. I remember one which I wrote, which unfor-

tunately has been rejected. It was called After the

Holidays.

Q. After the what? A. The Holidays.

The Court: You say ''unfortunately rejected' '?
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The Witness : Yes, at that time. [410]

Q. (By Mr. Selvin) : But such writing of that

sort as you have done was done in Europe?

A. Only in Europe.

Q. And consequently as a matter of some 15-

years ago? A. That's right.

Q. You have known Mrs. Wolff for how long?

A. Since 1943.

Q. During the period the latter part of 1944 and

through the year 1945, by that time you and she

had become quite good friends; isn't that right?

A. That's right.

Q. And you saw her and she saw you quite

frequently during that period? A. Yes.

Q. In fact, you saw each other virtually every

day ? A. No.

Q. How often did you see each other?

A. We saw each other

Mr. Cohn: I object to the question because it

isn't clear as to the period to which Mr. Selvin is

referring.

Mr. Selvin: The latter part of 1944 and 1945.

The Witness: We saw each other maybe four

times, five times a week.

Q. (By Mr. Selvin) : Well, that is close enough

to daily for my purposes. You saw each other

either at your home or [411] her home ?

A. That's correct.

Q. You knew, of course, by 1944 that Mrs. Wolff,

or Miss Wolf, as she was then, was a professional

writer? A. Yes.
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Q. That she had written a number of novels'?

A. Yes.

Q. And a number of screen plays?

A. Yes.

Q. And that she was a writer who contributed

to and whose work was published in various na-

tional magazines, isn't that right? I am asking if

you knew that at that time?

A. Most likely, yes.

Q. After you had seen this article in the Medical

Journal on prefrontal lobotomy there came to you

this idea of a story which might be developed out

of the combination of prefrontal lobotomy and your

own tragic marital experience; isn't that right?

A. That's right.

Q. Coupled, also, with the impact that your re-

cent reading of Marcel Proust had had on your

mind? A. That's correct.

Q. You thought about that idea quite a good

deal during the period after it first came to you?

A. After? [412]

Q. After it first came to you. A. Yes.

Q. Trying to work out in your own mind some

story line or general plot? A. Yes.

Q. Did you put anything actually down in writ-

ing in respect of that idea at that time; that is,

you, yourself?

A. No, because I never put anything down in

writing what I have in my mind, unless T have to.

For instance, I

Q. You have answered my question.
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A. All right.

Q. You didn't, prior to the recital of your idea,

which you gave to Elsie Foulstone, you had not

before that time dictated anything in respect of

the idea to someone else to write or transcribe for

you ? A. No.

Q. So at the time that you first talked to Miss

Wolf about the possibility of her working on this

idea you had nothing with reference to that idea

except what was in your mind; is that right!

A. That's correct.

Q. Now, the idea which you had at that time

was one for a story in which a doctor married to a

woman who had been associated with him in some

way professionally, a professional assistant or some-

thing of that sort, was confronted with the [413]

problem of determining if this very serious matter

of prefrontal lobotomy should be performed on his

wife in order to relieve her of a melancholia which

ensued upon the birth of a child; that is the begin-

ning of the idea, at any rate, is it not, that you had

in mind at that time?

A. That is the beginning.

Q. And carrying that idea further, what you

had in mind at that time, then, was the ultimate

decision of the doctor to permit the operation to

be performed notwithstanding the risk, at the ap-

parent success of the operation from the standpoint

of restoring the person to her original personality

for a short time, and then the change of personality

arising from the operation into—transforming the
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wife into a person of immature, childish, and irre-

sponsible activity? A. Yes.

Q. That change of personality then presented

the doctor, the husband, with the problem which I

think you said was suggested to you by Proust, the

problem of constancy, whether his love and affec-

tion would persist notwithstanding the tragic con-

sequences upon himself of his wife 's activities ?

A. I didn't understand the last question.

Mr. Selvin: Will you read it, please?

(The question was read by the reporter.)

The Witness: That's right.

Q. (By Mr. Selvin) : And the ultimate decision

which the [414] doctor makes is one in favor of

constancy, rather than inconstancy or separation

from the problem by divorce or other means?

A. Either, or.

Q. Was that in substance the idea as you had

it developed in your mind at the time you first

spoke to Miss Wolf, Victoria Wolf?

A. In substance it was, yes.

Q. And when you talked to Victoria Wolf the

first time about the possibility of her working with

you on it, did you tell her that idea in substance

as I have related it, although you understand, of

course, it would have been in your own language,

not my language? A. Yes.

Q. You were not dictating to Miss Wolf at that

time or indicating to her the nature of stenographic
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dictation that you were going to make to her, were

you?

A. I didn't even approach her to write it in

any way.

Q. You weren't approaching her then with a

request to act as your stenographer or secretary in

getting your idea down on paper? A. No.

Q. You were approaching a woman whom you

knew to be an established writer for the purpose

of taking your idea and reducing it to a written

expression or treatment of your idea
; [415] is that

right?

A. No, I did not. I did not approach her in any

way to do something with the idea.

Q. The first time you merely asked her if she

would be interested in doing something about it?

A. No. I told her only, ''I think this would be

an excellent basis for a story." And from her

reluctant attitude I was discouraged and didn't

offer it to her any more.

Q. When you said that you went to her and

said you thought that would be an excellent basis

for a story, were you telling her the story for the

purpose of getting her advice, or for the purpose

of determining whether she would be interested in

working on it?

A. I did not tell her the idea in order to expect

any definite participation on her part. We were

often talking about certain subjects, which may be

good subjects or topics for stories, but I didn't

actually have in mind that she should say, ''Well,
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let's go ahead and write the story." I told her the

idea. And when she said, ''Well, I don't think it

is such a good idea for a movie story," the discus-

sion was practically over.

Q. Then, as I understand it, your discussion

with her about the story on this first occasion was

purely a casual or friendly discussion about some-

thing that had occurred to you'?

Mr. Fendler: Just a moment. We object to it

as having [416] been asked and answered, if your

Honor please. I think this is about the third or

fourth time.

The Court: Overruled.

(The question was read by the reporter.)

The Witness: It was what had occurred to me,

which I had read and which I had thought out, and

I told her about it in the matter of a very casual

conversation, conversations as we used to have very

frequently.

Q. (By Mr. Selvin) : In other words, it is not

correct to say that you told Miss Wolf the story

for the purpose of securing her collaboration in

writing it? A. That is correct.

Q. You mean it is not correct to say that?

A. It is not correct to say that.

Q. After Miss Wolf had indicated in this casual

conversation that she didn't think too much or too

highly of the idea, you nevertheless persisted in

your idea that you would like to have a story of

that sort written?



378 Loew's Incorporated vs.

(Testimony of Dr. Erich Wolff.)

A. I was not set strongly and vigorously upon

the idea to have this thing come to life now. I

carried it with me, and when occasions arose when

we were in circles of writers I talked about it, until

I was really encouraged by the approval of some

writers that it was a good idea. Only then did the

decision in me take shape that I should really make

a story out of it. [417]

Q. All right. When did that decision take place ?

A. Late in summer, 1944.

Q. Now, at the time that that decision took

shape you still had nothing with respect to this

proposed story, other than the idea that you had

worked out in your mind ? A. That is correct.

Q. And we are still now with the same idea, in

substance, which I have related to you previously?

A. Same thing.

Q. That decision having taken shape, some

friend of yours apparently suggested Miss Foul-

stone to you; is that right? A. That's right.

Q. And, as you have related, you got in touch

with Miss Foulstone and had some conversations

with her about whether or not she would do what

it was that you were interested in; is that correct?

A. That is correct.

Q. You told her the idea? A. Yes.

Q. In substance the same as you had previously

told Miss Wolf; is that right? A. Yes.

Q. You did not say to Miss Foulstone at that

time, did you, that what you wanted was merely a
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stenographer or [418] secretary to write down what

you might dictate ?

A. I told her that I am looking for somebody

to write down the story for me in decent English.

Q. What you wanted was somebody to take that

idea which you told her in substance, and to put it

into decent English? A. That is correct.

Q. You wanted nothing added, nothing changed,

except some rhetorical or grammatic changes to

make it in proper English? A. That's right.

Q. That is all you wanted?

A. That is what I was thinking of at that time.

Q. Well, I am asking, what did you tell Miss

Foulstone ? Is that all that you told her ?

A. What I just told you before.

Q. I beg your pardon?

A. Just what I told you before, that I wanted

somebody to put the story down in proper English,

that is what I told her.

Q. Did you elaborate on that by saying anything

to the effect that you wanted no departure from your

idea, nothing added, nothing taken away, only

rhetorical or grammatical changes made?

A. I took it for granted. [419]

Q. You did not say it ?

A. I don't think we discussed that.

Q. Did you at this time or at any time, for that

matter, ask Miss Foulstone to arrange to work the

story out with you? A. I never did.

Q. Miss Foulstone, in any event, agreed to the

request that you made of her and said she would
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be willing to do that? A. She did, yes.

Q. It was your definite understanding at that

time that what she was to do was to involve no cre-

ative work on her part? A. Yes.

Q. Did she at any time when you were making

the arrangements for her to do this ministerial work

of correcting your English make any inquiry as to

what if anything she would receive by way of com-

pensation for that work ? A. She did not.

Q. Aside from the fact that some years before,

or at least some months before, you had treated

Miss Foulstone professionally, had you ever seen or

met her before this occasion?

A. Some years before, Mr. Selvin. But I had

never met her, not to my remembrance.

Q. She was not a friend of yours in the sense

of someone you saw frequently?

A. Not at all. [420]

Q. Or someone whom you had close and intimate

social relations with? A. No.

Q. And she had not been a patient of yours for

two or three years? A. That's correct.

Q. Is it fair to say that for all practical pur-

poses, when you first started this work with her on

the story, the kind of work that you suggested, that

Miss Foulstone was virtually a stranger so far as

you were concerned?

A. That is right. May I add something? That

during the years between her first coming to my

office as a patient and the fall of 1944, I think she
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came to my office once or twice with a patient whom
she brought to me, and I think whom she coached.

Q. After Miss Foulstone notified you that she

was willing to comply with the request that you had
made of her, between that time and the time that she

brought to you this 7-page manuscript, did you have

any meetings or discussions with her ? A. No.

Q. So that 7-page manuscript, as far as you can

tell, or I mean as far as anything you may have

said or done was concerned, was based entirely on

this general idea or this idea of yours which you

related to Miss Foulstone in your [421] first or, at

least, early conversations, is that right?

A. It was more than an idea; it was already a

story which I told her.

Q. All right. You will pardon me if, simply for

convenience, I refer to it as an idea. It is much

easier to say "idea" than to refer or identify it

otherwise. But if you want, I will say this story

outline which you had in your mind and which you

have related to me. A. Yes.

Q. So up to the time the 7-page manuscript was

delivered, as far as you were concerned, all that you

had done with relation to the 7-page manuscript

was to relate to Miss Foulstone this story outline

that you had in your mind? That's right.

Q. That 7-page synopsis was written, was it not,

for the purpose of protecting the main idea?

A. That's right.

Q. After that manuscript was written and de-

livered to you, you did have some discussion with
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Miss Foulstone, did you not, about how that idea, the

main idea as represented in this 7-page manuscript,

should be worked out and developed 1 A. Yes.

Q. That was a discussion with her about the

trend of the action of the story, as distinguished

from the outline itself? [422]

A. It was not a discussion. I told her at our

first meeting that I was not quite clear about how

I should make the story end, that I had thought

out an ending, and I related that to her.

Q. Then you say that it was not a discussion, it

was more of a statement or declaration on your

part of what you wanted? A. Yes.

Q. Definitely not a discussion between the two

of you as to how this should be worked ouf?

A. No.

Q. She was there, as far as you were concerned,

for the purpose of listening to what you had to say

and go back and put it into proper English ?

A. That's right.

Q. Up to this time had there been any sugges-

tion or inquiry or comment by Miss Foulstone as

to whether or not she was going to receive any

compensation for the services that she was per-

forming? A. No.

Q. She ultimately delivered a 17-page manu-

script, is that right? A. Yes.

Q. You read it? A. I read it. [423]

Q. You told her that certain changes would have

to be made, did you not?

A. I told her that before I read it. I told her
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that after she related to me the incident which I

have talked about this morning concerning the

woman becoming a beauty operator, distorting the

face of a client in a beauty salon, and so on and

so forth. I found this idea so repulsive that this

practically dominated the whole conversation I had

with her.

Q. Well, in any event, all of that conversation

was leading up to the proposition that changes

would have to be made*?

A. That the story would have to be written the

way I wanted it.

Q. Did she go back to make those changes, or

was that the time when she terminated the relation-

ship?

A. No, the relationship was not terminated at

that point. She said, "Well"—and here my recol-

lection is not 100 per cent certain. As far as I re-

member she went away and said, ''Well, all right"

—I cannot remember exactly whether she said, "I

will rewrite it," or, "I will think it over." I don't

know.

Q. In any event, after you had indicated your

ideas about this beauty parlor sequence, and, as I

understand you, at the time you were giving her

your ideas on that you had not read the 17-page

manuscript? [424]

A. No; I read it after she left.

Q. You found out about the beauty parlor in-

cident because she told you she had inserted it?

A. That is correct.
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Q. After listening to your understanding of it,

she left, Avith the understanding that she was going

to make changes, is that right?

A. Mr. Selvin, thinking about it, I believe I told

her that I would get in touch with her after I had

read the whole thing, because I couldn't have come

to any definite statement, because when she left I

had not read those 17 pages yet.

Q. Well, did you receive any changes or cor-

rections from her other than this one-page change

that is in evidence as Exhibit F"?

A. No, that is all I received.

Q. Did you have any further discussions with

her, after this beauty salon discussion, about the

nature and contents of the story at any time after

that? A. No, that was the end of it.

Q. Let me get this sequence straight now. She

brought the 17-page manuscript. A. Yes.

Q. She told you that she had the beauty salon

sequence in it? A. Yes. [425]

Q. You presented your objections and views on

that subject at that time?

A. That's correct.

Q. She indicated finally, and I gather from your

testimony somewhat reluctantly, that she would com-

ply with your views?

A. I just corrected myself and said that I think

I said to her, "I have to read the story and get in

touch with you."

Q. That you would get in touch with her?

A. Yes.
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Q. And then you never saw her again for the

purpose of discussing the development of the story

after that? A. No more.

Q. And it was after she left, following this

beauty parlor discussion, that you read the 17-page

manuscript ? A. That is correct.

Q. Did you not notice when you read that 17-

page manuscript, on page 7, that there was a techni-

cal medical error in describing the nature of the

prefrontal lobotomy operation?

A. No, I didn't.

Q. Well, let me point this out to you. I am read-

ing now from page 7 of Exhibit 17, the third para-

graph, or, rather, the second full paragraph appear-

ing on that page.

The Court: Is that the page that was corrected,

page 7 [426] of that manuscript?

Mr. Selvin: That is right.

The Court: Are you reading from the script as

corrected, or before?

Mr. Selvin: Before correction.

The Court: All right.

Q. (By Mr. Selvin) : ''Well—it"—and *'it'' re-

fers to the operation—"it relieves the patient of her

melancholia and undue anxiety by literally remov-

ing a portion of the brain." Do you recall read-

ing that? A. Mr. Selvin

Q. My question is, Do you recall reading that?

A. After seven years, no.

Q. As a matter of fact, from what you under-

stand about the prefrontal lobotomy operation, that
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is not strictly accnrate, is it, that a portion of the

brain is removed?

A. It is entirely wrong.

Q. Now, in this corrected page which you re-

ceived from her, Exhibit P, the same paragraph

reads as follows—withdraw that.

You received Exhibit F from her some time after

this beauty parlor discussion? A. Yes.

Q. Now, going back to Exhibit F, the same para-

graph: [427]

''Well—it relieves the patient of her melancholia

and undue anxiety by severing certain connecting

fibers in the brain."

Now, that is a correct description of the pro-

cedure, is it not?

A. I am absolutely sure that I turned her atten-

tion to the mistake. But after seven years I am not

in a position to tell you exactly whether I discov-

ered the mistake without being aware that a cor-

rection was to be made later. But I am absolutely

sure that a lay person cannot possibly know that

it is a severing of fibers and not the removal of the

lobe of the brain. Because that is such a gross mis-

take that it couldn't have possibly escaped my at-

tention.

Q. What I am getting at is that you hadn't read,

at the time of this beauty parlor salon discussion,

you hadn't read the 17-page manuscript?

A. I hadn't.

Q. So at that time you couldn't have known that

the mistake was made? A. At that time, no.



Erich Wolff and Victoria Wolf 387

(Testimony of Dr. Erich Wolff.)

Q. So that you are absolutely sure, as you say,

that it must have been you that corrected or called

her attention to the mistake, called Miss Foulstone's

attention to the mistake? A. Yes, but

Q. So does it follow, then, that you must have

discussed [428] with Miss Poulstone the subject of

this story sometime after the beauty parlor in-

cident?

A. She called me up after Mr. Pines had been

at my house and told me that she wanted to come

over and bring the copies to me. And it is very

likely that at that time

Q. Are you guessing now or testifying from rec-

ollection ?

Mr. Cohn: Just a moment, Mr. Selvin. Please

don't interrupt the witness. If you have an objec-

tion or motion to strike, I suggest you wait until

he is through.

The Court: Well, the witness said it is very

likely. Of course that opens the flood-gates wide

open as to whether he is guessing or he is recollect-

ing, or what.

Do you have a recollection now, or don't you?

The Witness: I don't remember this incident

distinctly.

Q. (By Mr. Selvin) : You don't remember

when, if at all, you had any discussions with Miss

Poulstone about this mistake on page 7 of the orig-

inal 17-page manuscript?

A. I know one thing for certain, that I did not

have any discussions about the story with Mrs.
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Foulstone of any extent, either in my home or over

the telephone.

Q. Answer my question now. Do you have any

recollection of any discussion with Miss Foulstone

about the technical, medical mistake appearing on

page 7 of the 17-page manuscript?

A. I cannot remember. [429]

Q. But you are sure that it must have been you

that called that mistake to her attention?

A. 100 per cent certain.

Q. And you are sure that you did not read the

17-page manuscript until after the beauty parlor

discussion had finished? A. Absolutely.

Q. All right. Some time after that beauty parlor

discussion Miss Foulstone inquired of you, did she

not, as to what the basis of her compensation was

going to be? A. She did not.

Q. Isn't it a fact that Miss Foulstone wanted

to know from you—withdraw that.

Isn't it a fact that she told you that she wanted

your and her relationship changed as she could not

afford to continue working on the same basis as

she had been?

A. She never talked to me about it.

Q. Did Mr. Pines talk to you about it?

A. Yes.

Q. Did Mr. Pines tell you that Miss Foulstone

wanted to have your relationship changed as she

could not afford to continue working on the same

basis as she had been? A. No.

Q. Told you nothing to that substance or effect ?
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A. No. He told me something entirely [430]

different.

Q. Entirely different from the statement I have

made ? A. Yes.

Q. In any event, you declined, as you testified

before, to make the salary arrangement that Mr.

Pines asked of you on Miss Foulstone's behalf, is

that right? A. That's right.

Q. And when that happened, Miss Foulstone

withdrew, did she not, from the collaboration?

Mr. Fendler: Just a minute. I object to the

question upon the ground that it is assuming a fact

not in evidence.

Mr. Selvin: I can assure you it will be in evi-

dence shortly, Mr. Fendler.

Mr. Fendler: I would rather have the testimony

from the witness than from counsel.

The Court: I hear this objection of assuming a

fact not in evidence, and maybe that is a correct

objection on cross-examination in certain instances.

Certainly it is not in other instances. In cross-ex-

amination you can say to a man, ^'Didn't you do

so and so?"

What you mean, more than that it is a fact not

in evidence, is that it carries an assumption with

it—well, at any rate I will sustain the objection. Re-

frame your question, Mr. Selvin.

Maybe counsel, when the case is over, can com-

plete my education on the law of evidence and tell

me what I am [431] thinking about.

The clerk suggests it is the ''man beating his
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wife" question. "When did you stop beating your

wife?"

Mr. Selvin: The question might have been ob-

jectionable, in my opinion, on the ground that it

assumed a conclusion as to one of the vital issues

in this case. But I had a purpose for asking it and

I will get back to it.

The Court: That is getting closer to the objec-

tion, rather than to say it assumes a fact not in

evidence.

Mr. Fendler: In fact, I think I might even have

objected to it on the ground it assumed a fact con-

trary to the evidence.

The Court: Let's go ahead.

Mr. Selvin: We will discuss that in a few min-

utes, Mr. Fendler.

Q. (By Mr. Selvin) : After you had told Mr.

Pines that you would not accede to Miss Foulstone's

request for a salary arrangement, she sent you, did

she not, several copies of the manuscripts and also

a bill for typing expenses? A. No.

Q. She never sent you any such bill?

A. No.

Q. She did send you copies of the manuscript,

however? A. No. She brought them.

Q. Did she ever bring you any bill for typing

expenses? A. No. [432]

Q. When you ended your relationship with her,

whatever that relationship was, it was on a quite

friendly basis, was it not? A. That's correct.
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Q. Didn't you tell her at that time that you

would try to find another collaborator?

A. No.

Q. Did you say anything to that effect?

A. As I pointed out, I said to her, and I remem-

ber those words very well, ''You understand, Miss

Foulstone, that I won't let the idea die." Her reply

was, "Oh, no, Doctor. I understand perfectly well.

But if I can give you my advice, make a novel out

of it."

Q. Now, when you went out to see Mr. Monta

at Metro on the 7th of July, you had been told, of

course, before you went out there what the purpose

of the meeting was? A. Yes.

Q. Were you told that it was to discuss the

claim that had been made by Miss Foulstone to some

interest in the story Case History? A. Yes.

Q. As a matter of fact, that claim of Miss Foul-

stone had been communicated to you several months

before you heard from Metro?

A. That's right. [433]

Q. And at that time you consulted Mr. Fendler

about the claim which Miss Foulstone had made

against you? A. That's correct.

Q. You did not at any time of your own volition

inform anyone at Metro that Miss Foulstone had

made a claim to an interest in Case History, did

you ? A. No.

Q. Either before or after Case History was sold

to Metro? A. Never.
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Q. How was Miss Foulstone's claim first com-

municated to you?

A. Through a letter from Mr. Bragin.

Q. And was that letter addressed to you, to Mrs.

Wolfe, or to Bertha Case?

A. This letter was addressed to me, it came to

my office.

Q. Did you take up the subject-matter of that

letter with Miss Case at any time ?

A. Yes, I talked to her about it.

Q. That would be when? Shortly after the re-

ceipt of the letter? A. A short time, yes.

Q. That letter, as I recall it, was dated around

April 14, 1949, is that right? [434] A. Yes.

Q. Was there anything said in the discussion

between you and Miss Case about that letter, as to

whether or not Miss Foulstone 's claim would in any

way affect or endanger your deal with Metro?

Mr. Cohn: I object to the question on the ground

that that is irrelevant.

Mr. Selvin: The relevancy

The Court: Overruled.

The Witness: Whether this letter would have

any effect upon

Q. (By Mr. Selvin) : Upon the deal with Metro.

A. No, no.

Q. No such discussion took place? A. No.

Q. When Miss Case called you in June

A. July.

Q. Do you know to what she was referring when
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she said, as you testified on direct examination,

^'Well, the battle has begun"?

A. This was in July, Mr. Selvin.

Q. In July, then.

A. I remember that I said, "What do you

mean?" I remember so well for this reason: I mis-

understood at first. I thought she had sold another

story of Mrs. Wolff, and then [435] she said, "Well,

the battle is on, I received a letter from M-G-M."

Then she told me that it was referring to Mrs.

Foulstone's claim.

Q. It was shortly after the receipt of that letter,

that was the letter from Monta, of course, that you

went out to see Monta? A. Yes.

Q. And you knew you were going out there to

discuss the Foulstone claim and what, if anything,

could be done about it?

A. Discuss the Foulstone claim and what would

be done about it? I discussed the situation with him

and the validity of the claim, I may say.

Q. I understand that. But before you actually

got to Monta 's office, you knew you were going out

there to discuss that situation ? A. Of course.

Q. You took with you, did you not, at that time,

in order to show Mr. Monta, the letter that you had

received from Mr. Bragin in April?

A. No. This letter was left with Mr. Fendler.

Q. You didn't have it out there at the time of

the Monta discussion?

A. Not to my recollection.

Q. Did you have the letter which Mr. Bragin
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wrote a few days later to Mr. Fendler? [436]

A. No, I don't think so. I think—no, I don't

think so.

Q. Did you have a copy of the letter which Mr.

Pendler wrote to Mr. Bragin?

A. No, I don't remember. I don't think so.

Q. Well, I thought you testified this morning

that you showed Mr. Monta

A. A letter which Mr. Fendler had written.

Q. Which Mr. Fendler had written to Mr.

Bragin'? A. No. To Mr. Monta.

Mr. Cohn: Do you want that letter, Mr. Selvin?

Mr. Selvin: Yes, I would like to have it. I don't

agree to offer it, but I would like to see it.

Mr. Fendler: I think it is in evidence.

Q. (By Mr. Selvin) : Didn't you also take out

there to show Mr. Monta, as a statement or recital

of the facts about this claim that you knew, a copy

of a letter dated April 19, 1949, that you had written

to Mr. Fendler?

A. That I don't remember.

Q. Would you say that you did not ?

A. I say I don't remember.

Q. You have no recollection one way or the

other?

A. I have no recollection. All I know for sure

was that I took the copies, two copies, along of the

story, two versions, and a letter which Mr. Fendler

gave me. That is [437] all I can remember that I

took along.

Q. Well, perhaps this may refresh your recol-
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lection. Didn't you read or show to Mr. Monta a

copy of a letter which you had written to Mr.

Pendler setting out the histoiy of Case History and

how it came to be written, and what connection, if

any. Miss Foulstone had with it, and so forth, which

Mr. Monta had photostated and then returned your

copy to you? A. I don't recall that.

Q. You don't recall anything of that sort?

A. Not at all, no.

Mr. Selvin: You will stipulate, will you not, Mr.

Fendler, that you have never given us a copy of

that letter?

Mr. Fendler: I don't know what the letter is.

Let me take a look at it.

(Document handed to counsel.)

Mr. Fendler: I am sorry, your Honor

Mr. Selvin: This letter has never been shown

to the other side because we considered it of an

impeaching character, and therefore it has never

been submitted in any of the discovery.

I ask that the photostatic copy that Mr. Fendler

and Mr. Cohn have just examined be marked for

identification.

The Clerk: Plaintiff's Exhibit 22 for identifica-

tion.

The Court : 22 for identification.

(The document referred to was marked

Plaintiff's Exhibit No. 22 for [438] identifica-

tion.)
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Q. (By Mr. Selvin) : I will now show you, Dr.

Wolff, Plaintiff's Exhibit 22 for identification and

ask you, first, if on the second page that was in fact

your signature on the original of which this pur-

ports to be a photostatic copy.

A. I didn't understand the question.

Q. Well, this you understand is a photostatic

copy ? A. Yes.

Q. I am asking you if the original of which this

is a photostatic copy—if on that original this was

in fact your signature?

A. This is my signature, yes.

Q. And this letter was written by you?

Mr. Fendler : I suggest you let him read it.

Mr. Selvin: The time has come when I think he

should.

Incidentally, while he is reading it, Mr. Fendler,

are you willing to stipulate that your office did not

supply us or Loew's Incorporated with any copy of

Exhibit 22?

Mr. Fendler: To be very frank with you, Mr.

Selvin, I don't have the slightest recollection of this

letter.

Mr. Selvin : I will make a statement, if you want

me to, where I got the letter.

Mr. Fendler : You didn't get it from me.

Mr. Selvin: The letter was given to me by Mr.

Rudolf Monta.

Mr. Cohn: That is to say, the photostat [439]

was?

Mr. Selvin: Yes.
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Mr. Fendler : I will accept your statement at any

time on a matter of that sort.

Mr. Selvin: I say ''given to me"; I mean my
office. It wasn't handed to me personally in the first

instance.

Mr. Fendler: I am just wondering how an orig-

inal letter that is supposed to be in my files got over

there.

Mr. Selvin: Dr. Wolff doesn't seem to have any

recollection, but if Mr. Monta were personally pres-

ent he could tell you how it got there.

Mr. Fendler: Let's let the doctor read it and

then we will see what his recollection is, if it is bet-

ter than mine.

The Witness: All right.

Q. (By Mr. Selvin) : You did write that letter?

A. I am sure I did.

Q. On or about the date that it bears, April 19,

1949? A. Yes.

Q. The answer is ''Yes," is that your answer,

that you did write it on or about that date ?

A. Certainly, if it has my paper and it has my
signature.

Q. That letter was written, was it not, for the

purpose of informing Mr. Fendler, whom at that

time you were consulting about the Foulstone claim,

of your knowledge of the facts in respect of that

claim? [440]

A. Could I see this letter just one second?

Q. Surely, you may see it as long and as often

as the court will permit.
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A. Yes, this letter was written after the first

claim was made to me through Mr. Bragin. But I

still do not remember

Q. Just a moment. That answers the question as

far as I am concerned.

Mr. Selvin : We will offer the letter in evidence.

Mr. Cohn: We will object to it on the ground

that it is patently a privileged communication be-

tween client and counsel.

Mr. Selvin: I think the evidence supplies the

inference, in view of the fact that Mr. Fendler is

willing to concede that he did not give it to us, that

it must have been given to us by Dr. Wolff. It is a

photostatic copy.

The Court: That is speculation.

Obviously a letter written by a man to his at-

torney is privileged until such time as it is divulged.

If it was handed to Monta, that is one thing.

Mr. Selvin: All right.

The Court: If it came into your possession ac-

cidentally, if it came into your possession by mis-

take, there could be a dozen different ways it could

come into your possession, which would not destroy

the privilege of that letter.

Mr. Selvin: Then I will have to ask the indul-

gence of [441] the court for permission, unless coun-

sel are willing to take my statement that Mr. Monta

would so testify

The Court : Did you talk to Mr. Monta himself ?

Mr. Selvin : Mr. Susman did, and he could make

the statement. And if they are willing to stipulate
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he would so testify, fine. Otherwise, I will have to

ask the permission of the court, either by deposition,

or to prevail upon Mr. Monta to disregard his

physician's advice and to come here and testify that

at this meeting of July 7th Dr. Wolff left that let-

ter with him for his information, requesting only

that it be returned after it had been copied.

Mr. Fendler: There is nothing in the deposition

about it.

Mr. Selvin: We didn't ask about it, because we

considered it to be impeaching and we didn't want

you to know about that letter until after I cross-

examined Dr. Wolff.

Mr. Fendler : When I cross-examined Mr. Monta

and asked him to produce all the documents and the

entire conversation, Mr. Monta wilfully concealed

and refused to reveal the fact that there was an

additional document.

Mr. Selvin: Point to the deposition.

The Court: Do you know anything in the rules

that makes an exception as to impeaching docu-

ments ?

Mr. Selvin: Yes, your Honor. I understand it is

the general rule that impeaching documents need

not be disclosed in a pretrial conference. [442]

The very purpose of an impeaching document

would be wholly defeated by a disclosure, pretrial

disclosure.

I am not going to argue the contents of this docu-

ment as yet, but if the document is ever admitted
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in evidence I think the reason why that is a good

rule will be evident.

The Court : I can only rule on the record before

me, and on the record before me the objection that

it is a confidential document is good. The objection

is sustained presently.

Mr. Pendler : I will make that objection.

Mr. Selvin: Then may I have permission of the

court to obtain the testimony of Mr. Monta; if we

may have a recess we will try to prevail upon him

to come down here, otherwise we will take his testi-

mony, sworn testimony, tonight and have it the first

thing in the morning, on my representation to the

court that he will testify to facts which will indicate

or establish a waiver of the attorney-client privilege

by the client himself.

Mr. Cohn: I submit, Mr. Selvin, you cannot say

that his testimony will establish the fact. The most

you can say is that he will so testify.

Mr. Selvin: That establishes it for purposes of

admissibility.

Mr. Cohn: I don't think so. For the purposes

of admissibility the court will have to rule on the

conflict whether or not the privilege is waived. [443]

The Court: Mr. Cohn, if Dr. Erich Wolff writes

a letter to his attorney, and either before or after

he has written it to his lawyer he wants to hand it

over to a third person, is there any argument in

your mind that he has waived the privilege ?

Mr. Cohn: Maybe.

Mr. Selvin: May I make the suggestion to coun-
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sel, through the court, because I don't want to ask

this question of Dr. Wolff directly : He is the client,

he is here, perhaps he doesn't have any objection

to this letter going into evidence—on the ground of

privilege alone, I mean.

Mr. Fendler: Well, I have no objection to your

asking Dr. Wolff if he handed the original let-

ter

Mr. Selvin: I have asked him. He says he

doesn't remember. He won't deny and he won't

affirm.

The Court: That isn't what counsel said. Counsel

said through the court he was wondering whether

or not it would be permissible to ask the doctor

whether he wanted an objection to remain on the

ground of privilege.

Mr. Cohn: I submit, your Honor, that question

he is entitled to have addressed to him in confidence

and to have the advice of his counsel in connection

with it.

The Court: We are going to take a recess. It is

time for one, anyhow.

How much more cross-examination do you have,

Mr. Selvin? [444]

Mr. Selvin: When the letter goes in evidence,

that is all.

The Court: That is your coup de grace?

Mr. Selvin: Yes, your Honor.

The Court: How many witnesses do you have

on the defense?

Mr. Fendler : I have one or two questions of Dr.
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Wolff. I have a very short portion of the transcript

of the deposition of Victoria Wolf, a stipulation to

which counsel has agreed, and I guess that's all.

Mr. Cohn : Yes.

The Court: Well, now, I am going to make this

suggestion to you. I suggest that during this recess

you confer concerning this letter. Facts are facts.

Either Dr. Wolff handed that letter to Mr. Monta,

as counsel represents, deliberately, or it was ob-

tained in some way inadvertently or surreptitiously.

We don't know. Facts are facts. If Monta has a bad

heart, it would seem unfair to bring him up here

as a witness.

Mr. Fendler: I agree.

The Court: If Monta is willing to swear that is

how he got the letter, it would seem, also, silly to

take his deposition. He probably is available on the

telephone. I take it he is a reputable executive of

a reputable company, and I think probably during

the period of this recess you gentlemen can resolve

this doubt, without occasioning any delay of this

trial. [445]

Mr. Selvin: I am perfectly willing that either

Mr. Fendler or Mr. Cohn talk to him directly by

telephone, without my being there.

Mr. Fendler: Mr. Cohn and I will accept your

statement and Mr. Susman's statement that Mr.

Monta will testify, if called, that he was handed the

letter in question by Dr. Wolff. Is that correct"?

The Court : To be perfectly fair, Mr. Selvin says

that he himself—that Mr. Monta did not make the
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statement to Mr. Selvin ; he made it to Mr. Susman.

Mr. Susman: He made it to me.

The Court: What was the statement "?

Mr. Susman: The letter in question

The Court: Exhibit 22?

Mr. Susman : Yes—was one of several documents

handed to him by Dr. Wolff on July 7, 1949. The

letter was photostated and the original was returned

to Dr. Wolff, as I understand.

The Court: All right.

Are you gentlemen willing to stipulate that if

Mr. Monta was called he would so testify?

Mr. Cohn : Yes.

Mr. Fendler: I will so stipulate.

Mr. Selvin: Thank you. I appreciate your gen-

erosity.

The Court: Do you again offer the letter? [446]

Mr. Selvin: I offer the letter, Exhibit 22.

Mr. Cohn: May I inquire on voir dire, your

Honor, before you act on the offer?

The Court : Voir dire ?

Mr. Cohn: Yes.

The Court: Go ahead. I don't know what you

have in mind.

Mr. Cohn: I just want to ask Dr. Wolff if he

has any recollection of having given Mr. Monta the

original of this letter which has now been identified

as Exhibit 22?

The Witness: Absolutely not.

Mr. Cohn: Do you have a recollection that you

did not give him this letter?
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The Witness: That is true.

Mr. Cohn : Did you have this letter with you on

June 7th

Mr. Fendler: July 7th.

Mr. Cohn : July 7th—^when you had the meeting

with Mr. Monta ?

The Witness; Mr. Cohn, I went to Mr. Fendler

before I went to Mr. Monta, and I got from him

quite some material, I got a letter from him, I got

the two stories from him, Swear Not by the Moon,

the 7-page and the 17-page story, and it might just

as well have been that the letter was somehow

among these papers. But I definitely don't think

that I gave this letter to Mr. Monta.

Mr. Cohn: Did you ever have any intention, do

you know [447] of any intention in your mind to

hand this letter to Mr. Monta '?

Mr. Selvin: I object to that upon the ground

that it is self-serving and immaterial, in any event.

Mr. Cohn : It is not immaterial.

The Court : Overruled. Let him answer the ques-

tion.

Mr. Cohn: Read the question, please.

(The question by Mr. Cohn was read by the

reporter as follows:

("Did you ever have any intention, do you

know of any intention in your mind to hand

this letter to Mr. Monta?")

The Witness : I would not have known to which

purpose, so I say no.
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The Court: Did you ever receive in the mail a

copy of Exhibit 22 or the original of Exhibit 22

from Mr. Monta or M-G-M's studio*?

The Witness : This letter ? No, I never did.

Mr. Cohn: I am through with the voir dire ex-

amination, and I submit that there is no showing

of the waiver of privilege that has been made. This

testimony is not inconsistent with Mr. Monta 's tes-

timony, which is that he received these papers from

Dr. Wolff. The testimony is that Dr. Wolff had no

intention of handing him the papers, he has no

recollection of handing him the papers, he has a

recollection of not [448] handing him this paper at

all. This, too, is not inconsistent with the fact that

he did hand him the paper, but, if so, it was sheer

inadvertence. This is not a waiver of the privilege,

because the waiver must be done knowingly and

intentionally.

Mr. Selvin: I think the evidence prima facie

shows—there is testimony prima facie that this let-

ter was handed to Mr. Monta in the course of a

conference at which this very subject was being

discussed. Now, whether Dr. Wolff's belated denials

—^when I first asked him about the letter, he said,

**I have no recollection.

^'Will you say that you did not?"

He said, "I have no recollection."

Now, on voir dire, after he has read the letter, the

other testimony was before, and now that he has

read the letter he has a definite recollection that he

did not give it to him. But, assuming that to be so.
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on questions of admissibility we have made a prima

facie showing.

Let's take the situation, if we had a jury, because

when the judge is both the trier of fact and the

judge of the law, it perhaps obscures the true rule

of admissibility, but if we had a jury and if a pre-

liminary showing were made going to the founda-

tion, and even though that showing were contra-

dicted, the rule would be that the letter would be

admitted with an appropriate instruction to the

jury that if they found the facts to be against the

foundation, then they would have to [449] disregard

the letter. That is the standard procedure.

So here the fact that you are both the trier of the

fact and the judge of the law does not change that

situation. The prima facie showing for admissibility

is made. Later, when in determining the merits of

the case you should determine to believe Dr. Wolff,

rather than Mr. Monta, then you disregard the

letter in your considerations.

The Court : Your statement of the law is correct.

Our difficulty here arises from the fact that we don't

have Mr. Monta here.

Now, Mr. Monta says that the letter was handed

to him. That is a statement that might mean at

least two different things. It might mean that in a

sheaf of letters it was handed to him and this letter

was in the group. It might mean, on the other hand,

that Dr. Wolff picked the letter out in particular

and said, "Here is a particular letter I hand to

you," and so forth.
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In one instance it might have been delivered in-

advertently ; in the other instance it might have been

delivered intentionally.

Mr. Selvin : That is true.

The Court: An inadvertent delivery I don't

think would destroy the privilege.

I think you are right on the fact that you have

made some sort of prima facie showing. Of course

apparently the letter [450] is damaging to Dr.

Wolff's present testimony, and it is not my view

of administration of justice that a man will state

one fact to his attorney and state another fact on

the witness stand. It depends somewhat, of course

—

going back to the jury situation—on how damaging

the letter might be. If the letter would be one which

would be exceedingly damaging, you might exclude

the letter from the jury's consideration and not give

it to them under proper instructions. In the ordi-

nary case you would say the letter is admitted into

evidence, "you are to determine whether the letter

has been delivered intentionally or inadvertently,

and if you find it was delivered inadvertently you

will then ignore it, because the waiver of privilege

did not exist. If you find the letter was given inten-

tionally, then you may consider it."

Mr. Selvin: Let me, for the benefit of Mr. Cohn

and Mr. Fendler, who have graciously accepted my
statement or representation as to what Mr. Monta

would testify to, let me read this short paragraph

from the letter to me from Mr. Monta. It is a letter

signed by Mr. Monta, I know his signature. The
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letter is dated July 13, 1949, written before this

litigation was commenced, written before any depo-

sitions had been taken, before we had any knowledge

of what Dr. Wolff's testimony would or could be,

other than what Mr. Monta had heard in the con-

ference of July 7th. And this is his statement:

''In the course of his talk with me Dr. Wolff

also [451] let me see the following docu-

ments"

and he lists three of them, one of which is a letter

from Erich Wolff to Fendler, dated April 19th.

"I made photostats of the foregoing docu-

ments and am attaching hereto a set thereof."

And the photostat which is marked for identifica-

tion here is the photostat that was attached to this

letter.

I am quite certain, not only from this letter but

from what Mr. Selvin has related to me of his inter-

views with Mr. Monta, that when Mr. Monta said

that this letter was handed to him he did not mean

an inadvertent handing as part of another bunch of

papers, but this letter specifically was handed to him

and he was permitted to see it.

The Court : Let me see the letter.

Mr. Fendler: Your Honor, I take a very naive

position here. I do not like to exclude evidence

which I think a court should have. I am not Dr.

Wolff's attorney, and I suppose I had better keep
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my mouth shut, but I just want the court to know,

as far as my position is concerned

The Court: You are withdrawing your objec-

tion? Of course you didn't make the objection. Mr.

Cohn is the one who raised the point.

Mr. Fendler: I was attorney for Dr. Wolff at

the time, and I am in an equivocal position here,

but I want the court to know, regardless of the fact

that I think it is the client's [452] duty to claim

the privilege, and to that extent I am probably re-

lieved from asserting it, my own feeling is, if there

are any facts in this case, I would like the court to

have them. If the court doesn't think we are en-

titled to judgment, I don't want judgment. I want

to be clear on the record right now.

The Court: We will take our recess. I will take

the offer under submission.

(A recess was taken.)

Mr. Cohn: If the Court please, I have a state-

ment to make before your Honor rules.

Needless to say, I had not seen that letter and

didn't know of its existence. I didn't feel it was

within my province to waive a privilege of my client

without consulting him.

I have now done so, and I believe Dr. Wolff will

waive the privilege and the objection will be with-

drawn.

That is so, is it not, Doctor?

The Witness: Yes.
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The Court: Exhibit 22 for identification, re-

ceived in evidence as Plaintiff's Exhibit 22.

(The document referred to, marked Plain-

tiff's Exhibit No. 22, was received in evidence.)

Mr. Selvin: I have nothing further with the

doctor.

Mr. Cohn: I have a question or two on [453]

redirect.

Redirect Examination

By Mr. Cohn :

Q. Dr. Wolff, do you recall the occasion of your

writing this letter, Exhibit 22'? "

A. To Mr. Fendler?

Q. Yes. A. Yes, I do.

Mr. Cohn: May I have the indulgence of the

court for a minute or two to read it ? I had not seen

it before but just glanced through it a moment or

two ago.

Q. (By Mr. Cohn) : Dr Wolff, you refer in this

letter to

The Court: Let me say that I have read the

letter, and the only thing I see that is significant

—

much of the letter backs up Dr. Wolff's story. Much

that Mr. Selvin relies upon, I believe, is Dr. Wolff's

statement that Elsie Foulstone was a collaborator.

Mr. Selvin : The general statement to that effect,

the general tenor of the letter, the statement in the

letter, while that is a comparatively minor proposi-

tion, that she sent him a bill for typing expenses,

and that he told her he would try to find another
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collaborator, and so on, plus the negative fact that

in the rather detailed statement of how he came to

conceive and perfect the idea of the story there is

not one word about his own tragic marital experi-

ence.

The Court: A negative fact, however, doesn't

bear as [454] much weight as a positive fact.

Mr. Selvin: I realize that, your Honor.

The Court: As I see it, and speaking very

frankly, the part of it that contradicts the doctor's

testimony is the reference, specifically, to collabora-

tion, ^^find another collaborator," and referring to

Elsie Foulstone as a collaborator, and so forth.

Mr. Selvin: In argument I will point out, but I

was very careful, as your Honor perhaps noticed,

to try to put my questions in the exact language of

the letter, that there are probably seven or eight or

maybe ten separate statements, each of which are

affirmed in the letter, which were denied on the

witness stand.

Q. (By Mr. Cohn) : Dr. Wolff, can you explain

the apparent inconsistency between your statement

in this letter that Miss Foulstone was a collaborator,

and your testimony today that she was not or did

not collaborate with you? A. Yes.

Q. Will you please do so?

A. Yes. I had never had any experiences in legal

matters or in legal expressions. This letter was

written by me a few days after I received the claim

through Mr. Bragin, and I was greatly upset to be

exposed to trouble, no matter whether the claim was
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justified, but I certainly did not believe it was, but

the whole thing irritated me very greatly, [455]

I was under great strain in my work, anyhow, at

that time, and it was, first of all, in great excite-

ment and unbalanced mood that this letter was

written. The term "collaborator" was used by me,

but differently than I would use it today. When I

came to Mr. Cohn and told him my story

Q. Can you fix the time of that?

A. Yes, it must have been September or October,

1949.

Q. Some six months after this letter was writ-

ten?

A. That's right. (Continuing) : and told

him my story, his reaction was that he said to me,

"Well, then, she actually was not a collaborator,

she was more or less your employee."

So this was new to me, simply because I never

had studied what the word "collaboration" implied,

and for this reason I was not very choosy in using

this term in my letter.

The same even holds true for the term "writer."

At that time I didn't know that a writer is a person

who is on a certain creative level. I thought that

everybody who would write on a story, you would

call them a writer. And it was only in the course of

the litigation and in those months preceding the

litigation that I got a little more clear view of what

my actual relation with Mrs. Foulstone was.

That explains why I have been using those terms,

and which today I certainly don't believe.
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Q. Have you ever used the word '* collaborator/^

Doctor, to indicate somebody who works with you,

as distinguished [456] from the way the word "col-

laborator" is used in the law of literary property?

A. Let me see just a moment. I have to think a

moment whether I can visualize an incident.

Mr. Fendler: I would almost object to that ques-

tion as being unintelligible.

Mr. Selvin: It is objectionable for other reasons,

but I am not going to object to it.

Q. (By Mr. Cohn) : Do you understand the

question, Dr. Wolff? Shall I have it read again?

A. Yes.

Mr. Cohn: Will you please read it?

Mr. Selvin: Of course the question assumes that

he knows what the law of literary property is in

respect to the term. That is the principal objection.

The Court: That's right. Does somebody want

to object to it?

Mr. Fendler: I object to it.

The Court: Sustained.

Q. (By Mr. Cohn) : Dr. Wolff, having read this

letter on cross-examination, is there any part of

your examination in direct or on cross which you

desire to change?

A. No, not a single thing.

Q. The letter I am speaking about is Exhibit 22.

Thank you. That is all. [457]

Mr. Fendler : Just one or two questions.
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Cross-Examination

By Mr. Fendler

:

Q. You testified to seeing Mrs. Wolf during

1944, I believe, and possibly before and afterward,

four or five times a week; was Mrs. Wolf con-

tinuously in the City of Los Angeles during the

years 1943 and 1944?

A. No. She was in New York in 1943 after her

operation, and she was in New York in the year

1944.

Q. About what months of 1944 was Mrs. Wolf

in New York, to your best recollection?

A. I think

The Court: What materiality is this? I don^t

care whether Dr. Wolff saw Victoria Wolf five days

a week or one day a week, or once a week for three

months and then didn't see her again for six months.

What has that to do with this case?

Mr. Fendler: If your Honor please, it is very

difficult to tell what counsel might desire to use as

argument for impeachment, but such a point was

made by Mr. Selvin upon his cross-examination of

Dr. Wolff with respect to the four or five days per

week

The Court: Did you intend to go into any im-

peachment on association?

Mr. Selvin: I intend to go into no impeachment

on it. [458] My purpose in bringing that out was

to bear on the circumstance of access, if access be-

comes material.
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The Court : The objection will be sustained as to

the line of questioning.

Mr. Pendler: I desire to offer to show by testi-

mony of this witness that during the months of

October and November and until the end of De-

cember, 1944, that to his personal knowledge Mrs.

Wolff was in New York during the period that Foul-

stone wrote the 7-page and the 17-page documents

in evidence ; that there was no conversation between

Dr. Wolff and Victoria Wolf relating to what Foul-

stone was doing, and that there was no conversation

between Dr. Wolff and Foulstone with respect to

suggestions which were being made, according to

Foulstone 's deposition, by Victoria Wolf during

that period.

The Court: Do you stipulate that the doctor

would so testify?

Mr. Selvin: Well, I suppose he will. Although

I point out that unless he was in New York with

her how can he testify to his personal knowledge

that she was in New York?

The Court: He might be getting letters from

her every day postmarked New York.

Mr. Selvin: As a matter of fact, Mrs. Wolff

testified to it, and I am not making any issue about

the fact that she was in New^ York. I have no way

of disputing it if she wasn't, assuming she [459]

wasn't.

The Court: You will stipulate that the doctor

would so testify?
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Mr. Selvin: Yes, I will stipulate he would so

testify.

Mr. Fendler: That is all, Dr. Wolff.

Mr. Selvin : I have nothing further.

Mr. Fendler: One further question. No. That is

all.

Mr. Selvin: I have nothing further.

The Court : Doctor, I want to ask you a question

or two.

Both counsel are at liberty to object to my ques-

tions. There is the famous old story about the judge

asking the witness a question, and the lawyer gets

up and says, ''Your Honor, if you are asking that

question for the benefit of my opponent, I object

to it. If you are asking it for my benefit, I withdraw

the question."

These questions are, however, for the benefit of

the court.

Mr. Fendler : I am going to waive any objection,

sight unseen and unheard.

The Court: No.

You testified about reading this article about this

lobotomy 1

The Witness : Yes.

The Court: Was it a case report of the opera-

tion, or was it just a general article?

The Witness: There were two articles. The one

was, as [460] I remember, very short, and reported

that such an operation has been performed, if I am
not mistaken, in Spain, on several cases, and the

results were given.
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The second article was more explicit and was

longer, and the operation was described. It was not

one single case, but a few cases were described in

the second article.

The Court: In any one of these cases, was there

a situation of melancholia before the performance

of the operation ?

The Witness: Yes, it was done for—the indica-

tion for this operation was melancholia and schizo-

phrenia, and that is what it is done for today.

The Court: Did any one of the articles refer to

or describe the change of personality that occurred

after the operation *?

The Witness: Yes.

The Court: From the study that you made of

these lobotomies, that was the ordinary occurrence

after a lobotomy, a change of personality?

The Witness: Yes.

Mr. Selvin: May I have that question, please?

(The question of the court and the answer

thereto were read by the reporter.)

The Court: In this personal experience which

you had with your first wife, you said she was

—

something like a technical assistant, was she, agri-

cultural something? [461]

The Witness: At first she was a laboratory as-

sistant, chemical laboratory of the Institute for

Cultural Sciences in Berlin, and later she was my
assistant.

The Court : She did work for you ?



418 Loew's Incorporated vs.

(Testimony of Dr. Erich Wolff.)

The Witness : She worked for me.

The Court : In the case of your personal experi-

ence with your deceased wife, following this treat-

ment that she received, which was not a lobotomy,

did she exhibit any changed personality with refer-

ence to spending of money, expenditures'?

The Witness: Very much so.

The Court: What did she do?

The Witness: She spent a great deal of money

for the most ridiculous things. She would go to a

gift shop and buy large amounts of ununderstand-

able stuff. And she also, of course, spent quite a bit

of money for clothes.

The Court : She was extravagant %

The Witness: She was very extravagant.

The Court: And not matured in what she pur-

chased ?

The Witness : Not at all.

The Court: When your deceased wife received

this treatment that was given her, did you watch

the treatment, were you present when it was ren-

dered %

The Witness: She was at the hospital, and, of

course, I was with her. She was there, I think, for

two days. Whenever my time permitted I went to

be with her. [462]

The Court: To visit?

The Witness : Yes.

The Court: Were you there present at any time

any treatment was rendered to her?

The Witness: No, I was not there when the
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treatment was given. It was just the introduction

of a radium capsule.

The Court: Those are the only questions I have.

Mr. Fendler: No further questions.

Mr. Cohn: No further questions.

Mr. Selvin: I have nothing except, since your

Honor inquired about the articles, we have here the

Superior Court files, and at least one of the articles

is in evidence as an exhibit there, if your Honor is

interested in it.

The Court: Yes, I would like to see it. May it

be received in evidence as an exhibit in this case?

Mr. Selvin: This is the Superior Court file, and

this is an exhibit there. I don't know what arrange-

ment we can make about that.

Mr. Cohn: Maybe we can have it copied out.

Mr. Fendler: They can photostat it there.

The Court: How long an article is it?

Mr. Selvin : It occupies about a page and a half

of the Journal, one full page and part of two

columns on two other pages.

The Court: Can't we have a photostat made of

the [463] article?

Mr. Fendler: We have no objection.

Mr. Selvin: We can arrange to have it made.

Mr. Fendler : It will be stipulated, then, counsel,

that Defendants' Exhibit B in Superior Court Ac-

tion No. 564972, consisting of pages 418, 419, and

420 of the Journal of the American Medical As-

sociation, published Saturday, October 16, 1943,

insofar as such pages contain an article headed
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*^ Prefrontal Lobotomy," together with the foot-

notes, shall be deemed to be offered in evidence as

plaintiff's exhibit next in order in this action.

Mr. Selvin: Make it your exhibit.

Mr. Fendler: We will make it a joint exhibit if

you like.

Mr. Selvin: I don't care.

Mr. Fendler: And a photostatic copy of said

original article may be substituted in lieu of the

original, as a permanent exhibit in this action.

Is that satisfactory?

Mr. Selvin: That is satisfactory to me.

You didn't say anything about the cost of the

photostat.

Mr. Fendler: We will divide the cost.

Mr. Selvin: We will take care of it.

The Court: Is there any objection as to whose

exhibit it is? If it doesn't make any difference, I

will make it a [464] court's exhibit, if you object

to it.

Mr. Selvin: It doesn't make any difference. I

have read the article, and most of it is over my
head.

The Court: Plaintiff's Exhibit 23, then.

Mr. Cohn: If the Court please, since the court

has indicated an interest in the published matter, I

find I have two clippings which were given to me

by Dr. Wolff, and perhaps I will get these into

evidence, too.

The Court: Mr. Selvin may have permission to

withdraw Exhibit 23, the medical journal article,
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and have a photostat made, and then deliver the

exhibit subsequently to the clerk. It will make it

easier.

Mr. Fendler: So stipulated.

Would the court care to read the article now?

The Court: Yes, let's have a look at it while you

are looking at the others.

(The document referred to, marked Plain-

tiff's Exhibit No. 23, was received in evidence.)

The Court : All right. I have read Exhibit 23.

Further Redirect Examination

By Mr. Cohn:

Q. Dr. Wolff, I show you what appears to be a

clipping from a newspaper, headlined ''Brain Op-

eration May Reform Woman Convict"; is that your

handwriting on the lower part?

A. No. [465]

Q. Are you familiar with this article?

A. Yes, I remember I read it at that time.

Q. Do you recall about when it apeared? No
year appears in it. A. No, I do not.

Q. When you say you read it at that time, what

time are you referring to?

A. When it appeared. Usually I read those

things very superficially.

The Court: Do you have any idea when it ap-

peared ?

The Witness: It was in the Los Angeles Times

December 7th, it says.
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The Court: What year?

The Witness: I don't know.

Mr. Selvin: I will say right now I will object

to the offer of them in evidence, unless it is shown

that they were part of the material that Dr. Wolff

consulted or used in his conception, creation, or

writing of the literary material involved here.

Mr. Cohn : We are not prepared to show that.

I will withdraw the offer.

Since the same is true of this other clipping I

have, I won't offer it.

Mr. Fendler: I have no questions.

Mr. Selvin: I have nothing further. [466]

The Court: The doctor may step down?

Mr. Selvin: As far as I am concerned, he may.

The Court: Thank you, doctor. Step down.

(Witness excused.)

Mr. Fendler: I have two short stipulations. Mr.

Selvin asked whether or not Victoria Wolf testified

in the Superior Court in Action

Mr. Selvin: In the state court action February

28, 1950.

Mr. Fendler: Yes—No. 564972, with respect to

the originality of Case History, Through Narrow

Straits, and Brainstorm, which appeared at page

18, lines 11 to 18.

I am going to ask counsel to stipulate that pre-

viously she testified, on page 14, line 7, to page 15,

line 3, in accordance with the reading of such testi-
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mony, which I should like to do now. Rather, down

to page 16, line 26.

Mr. Selvin: I will stipulate she so testified, and

while I don't think that it is proper rebuttal or

rehabilitation evidence, if that is the theory, I won't

object to it. Let it go in.

The Court: He is not objecting, so read it.

Mr. Fendler (Reading) :

''Q. (By Mr. Fendler) : What is the total time

that elapsed in the preparation of that manu-

script"

Referring to the manuscript of Case History

''and any previous manuscript written by you

from the [467] time you commenced work on the

story %

"A. I started in 1944 with a story called

Through Narrow Straits based on the same material

submitted by Dr. Wolff, and we did not consider the

story as suitable for pictures, and about a year

later I started with another novel based upon the

same material and we called it Brainstorm. I

worked on the first story. Narrow Straits, for

months and on Brainstorm another three months,

actual writing aside from study.

"Q. What study or research did you do yourself

in connection with the preparation of these various

manuscripts which finally materialized as Case His-

tory?

"A. I studied the American Journal submitted

to me by Dr. Wolff and I studied various articles

which he gave me, copied from the medical books
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in the medical library, and I witnessed an opera-

tion.

''Q. What is the operation you witnessed?

*'A. A prefrontal lobotomy.

*'Q. Was that operation described in Case His-

tory ? A. Yes.

'^Q. Will you state to the court generally from

your own research and information supplied to you

by Dr. Wolff, very briefly, the nature of this opera-

tion, why it is used, to cure what, and with what

results'? [468]

*'A. Yes. It is a fairly new operation, maybe

about eight or ten years old, and is used to change

the personality of a criminal or person, any person,

and talking in layman's language it cuts the wires

which lead from the emotional center to the intel-

lectual center in the brain, and the operation is a

very difficult one, and I witnessed it at the Cedars

of Lebanon, and it was done by Dr. Seletz.

"Q. Is he a brain specialist?

'*A. Yes, a brain surgeon. And it is a very

difficult operation, which only a few very privileged

surgeons can perform, and it cuts through the brain

wires, so to speak, and it takes the impact of emo-

tions away from emotionally inflicted people. For

instance, let's say a melancholy person, they lose

their normal reactions and become uninhibited and

a fairly childish person, their reaction to life is

completely different after the operation."

I am sorry. My inflection was wrong. It was the

same person, not two persons.

'*For instance, if a person responds excitedly,
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they will take it calmly and like a child, and yet

after the operation a person has to be re-educated

to be like a normal human being of their age again,

and this re-education lasts about two years. [469]

"Q. Did you talk to any doctors besides Dr.

Wolff and this Dr. Seletz upon the subject treated

in your manuscript Case History*?

"A. Yes, we talked very often to Dr. Freeman

and Evelyn Frahan, both psychiatrists.

''Q. They are husband and wife and both

psychiatrists ? A. Yes.

''Q. Did you do any research in any other books

than the A. M. A. Journals'?

^*A. I don't know the titles of the books, because

they were excerpts of medical books which Dr.

Wolff provided for me. He brought some excerpts

and I studied them.

'*Q. Now, altogether you spent approximately

five years, intermittently, in the preparation of this

story ? A. Exactly.

''Q. This first version Through Narrow Straits

was never submitted to anybody? A. Yes.

'^Q. The second version, Brainstrom, which you

completed, I think you said, in 1945 or 1946, was

that submitted to any studio?

'^A. Yes, it was submitted to Metro-Goldwyn-

Mayer. [470]

*'Q. When you speak of Metro-Goldwyn-Mayer,

that is with Loew's Incorporated? A. Yes."

That is so stipulated, I imderstand counsel?

Mr. Selvin: That's right.

Mr. Fendler: The only other thing, if your
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Honor please, that I desire to offer is from the

record of the Superior Court, Action No. 564972,

and in lieu of incorporating the exhibit by refer-

ence, I am going to ask counsel to stipulate that

the judgment which has been received in evidence

as Defendants' Exhibit A in this action, and which

is attached to the answer, marked Exhibit A, bears

on its face the following stamp marks: ''Filed

February 28, 1950, Harold J. Ostly, County Clerk,

by J. G. Jones, Deputy, Entered March 1, 1950,

Book 52131"

The Court: Filed what date?

Mr. Fendler: Filed February 28th and entered

March 1, 1950, in, I don't know whether it is Book

52131 or Book 2131.

Mr. Selvin : Anyway, it was entered in an official

book for that purpose.

Mr. Fendler: All right. On March 1, 1950.

Will you so stipulate, counsel?

Mr. Selvin: Yes.

Mr. Fendler: Will you also stipulate that the

notice of appeal from that judgment, dated May 2,

1950, was actually not [471] filed until May 3, 1950,

at 12 :15 p.m., and bears a filing stamp on that date,

also with the name ''Harold J. Ostly, County

Clerk"? May that be so stipulated?

Mr. Selvin: That may be so stipulated.

Is that all you want?

Mr. Fendler: That is all.

Mr. Selvin: While we are on the file, do you

mind if I request some stipulations from it ?

Mr. Fendler: No.
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Mr. Selvin: May it be stipulated, first—I am
addressing now counsel for both defendants,

through the court—that the complaint in the action

just referred to was filed on December 28, 1950?

The Court: December 28th'?

Mr. Selvin: September 15, 1949. I was looking

at the wrong document. May that be stipulated?

Mr. Fendler: Certainly.

Mr. Selvin: May it be stipulated that separate

answers on behalf of Dr. Erich Wolff and Victoria

Wolf were filed on October 13th and 14th, respec-

tively, 1949?

Mr. Fendler: Yes, by Attorneys O'Connor and

O 'Connor, at that time representing each of the de-

fendants, Victoria Wolf and Erich Wolff.

The Court: The same attorneys but separate an-

swers ?

Mr. Fendler: Yes. [472]

Mr. Selvin: May it be further stipulated that

the remittitur of the District Court of Appeal, Sec-

ond Appellate District, State of California, was

filed in the Superior Court on December 28, 1950?

Mr. Fendler : Having been entered upon an order

dismissing the appeal in the District Court of Ap-

peal for the Second Appellate District, Division 1,

October 24, 1950.

Mr. Selvin: That's right.

Mr. Fendler: So stipulated.

Mr. Selvin : May it be further stipulated that in

this action to which we have been referring. No.

564972, neither the entity, if there was one, desig-

nated in the complaint as Metro-Goldwyn-Mayer
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Pictures, nor Loew's Incorporated was ever served

with a summons in that action or appeared in or

participated in the action?

Mr. Cohn: I won't stipulate to all of that, Mr.

Selvin. I will stipulate that they were not served.

I have no knowledge about whether they partici-

pated. Therefore I can't stipulate.

Mr. Selvin: You are not willing to take Mr.

Fendler's statement for it? He tried the case.

Mr. Cohn: I was there, also.

Mr. Selvin: And you have no knowledge as to

who appeared?

Mr. Cohn: I have no knowledge as to whether

you appeared, because that is a matter of law and

not a matter of fact. [473]

Mr. Selvin: Will you stipulate that in the

official file of that action, which is here in court,

there is no document, paper, or instrument of any

kind signed by or purporting to be signed by Metro-

Goldwyn-Mayer, Loew's Incorporated, or by any

attorney or attorneys by or on their or either of

their behalfs?

Mr. Cohn: Of course.

Mr. Fendler: So stipulated.

Mr. Selvin: Will you also stipulate that no one

appeared for or on behalf of Metro-Goldwyn-Mayer

or Loews 's Incorporated at the trial of the action to

which we are referring?

Mr. Fendler: That, if your Honor please, is the

very thing that Mr. Cohn wanted to reserve, because

there is authority, substantial authority, that where

there is an agreement of indemnity, as there is here,
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and an indemnitor appears, that in legal contem-

plation that is the representation of the indemnitee.

And we are glad to stipulate to the fact, but we
are not

The Court. You are reserving that contention

for whatever it is worth ?

Mr. Fendler: Certainly.

The Court: No one physically appeared in the

courtroom claiming to represent Loew's or M-G-M
during the trial of the case?

Mr. Fendler: Certainly. [474]

Mr. Cohn: Yes.

Mr. Selvin: You have already stipulated that

summons was not served?

Mr. Fendler: That's right.

Mr. Cohn: Yes.

Mr. Fendler: Will you also stipulate, counsel,

that there was no notice of intention to move for a

new trial filed on behalf of the plaintiff, Elsie Foul-

stone ?

I make that request, if your Honor please, for

the reason that it appears from the face of the

stipulated pleadings that the notice of appeal was

filed 63 days after the entry of judgment, which is

three days too late, and as I understand the law,

and if the notice of intention to move for a new

trial were filed, it would have extended the period.

The Court: You can find out whether there is

any notice for a new trial in that file.

Mr. Selvin: Taking a leaf from your book, Mr.

Fendler, I will stipulate that no such notice appears

in the official file. I wasn't there and I don't know
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whether it was filed, or lost in the clerk's office,

or not.

Mr. Fendler: We accept the stipulation, that

there is no notice of intention to move for a new

trial, and none was ever served upon us.

The Court: All right.

Mr. Fendler: Is it so stipulated, Mr. Cohn? [475]

Mr. Cohn: Yes.

Mr. Selvin: May it be stipulated with respect to

this action, the Superior Court action which has

just been identified. No. 564972, that when the cause

was called for trial a motion for continuance on

behalf of the plaintiff in that action was made, and

by the court denied, and that plaintiff's attorney,

after the denial of the continuance, then informed

the court that he was not in a position to offer any

evidence and did not offer any evidence?

Mr. Fendler: If you wish—^no, I think that is

incompetent, irrelevant, and immaterial.

Mr. Selvin: Will you stipulate to the fact, and

then make your objection? Or do you want me to

put one of you on the stand to testify as to what

happened there?

Mr. Fendler: Do you want to offer the tran-

script in evidence?

Mr. Selvin: No, obviously not.

Mr. Fendler: I don't want to start stipulating

to piecemeal occurrences in the courtroom.

The Court: He has asked for a certain stipula-

tion, reserving your objection as to whether it is

material.

Mr. Cohn: Your Honor, that is the fact, of
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course, and it is so shown by the transcript. But

my objection to it is that it is incompetent, irrele-

vant, and immaterial. You can't impeach the judg-

ment in any way except for fraud or [476] collu-

sion.

This doesn't go that far.

Mr. Selvin: You can interpret the judgment,

however, in the light of what happened.

Mr. Fendler: I said this was a collateral attack

on the judgment. I would just as soon put the

whole transcript in evidence.

Mr. Selvin: I will do this: I will put the tran-

script in evidence on the stipulation that it is put

in only for the purpose of showing what the evi-

dence was before the Superior Court, and it is not

evidence of the truth of any of the facts testified

to in that court otherwise.

Mr. Fendler: No. If you want the transcript in

as the truth, all right.

The Court: Let's stick to one thing at a time.

Mr. Cohn has agreed that the proposed stipula-

tion is correct, reserving the right to object to it.

How about you, Mr. Fendler ?

Mr. Fendler: The same thing.

The Court: Now, what is your objection?

Mr. Fendler: The objection was the same as Mr.

Cohn's.

Mr. Cohn: The objection is that the judgment

speaks for itself; that you cannot interpret the

judgment by a motion for a continuance, or by the

fact that counsel for the plaintiff in that case said,

"Then we have no evidence to offer," [477] because
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that constitutes a collateral attack on the judgment.

The Court: I don't see its materiality, but there

is no harm in admitting it. The objection will be

overruled and the stipulation will be accepted.

I thought you had a couple of witnesses we had

to hear from.

Mr. Cohn: No.

Mr. Fendler: We are all through, your Honor.

The Court: You rest?

Mr. Fendler: Yes.

Mr. Cohn: Yes.

Mr. Selvin: We have some short rebuttal.

I think there was some desire on the part of

either the court or counsel to have the plaintiff's

records with respect to certain material that was

submitted. So I have brought the record.

The Court: I have no interest in it. There is

nothing that I asked for.

Mr. Fendler: Is this the Deborah Kerr infor-

mation ?

Mr. Selvin: No.

Mr. Fendler: That is the only information I

have been requesting.

Mr. Selvin: It has been here all day, and you

haven't been asking for it for three days. You

asked for it yesterday. It is here. [478]

Mr. Fendler: I am not requesting any informa-

tion.

The Court : What is the information that is now

available through this proposed witness, Mr. Selvin?

Mr. Selvin: Plaintiff's records with respect to

the submission of Through Narrow Straits, the

submission of which to Metro was denied yesterday,
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but, although somewhat left-handedly, admitted

today.

The Court: Now, as I recall the record, the tes-

timony yesterday was that Brainstorm was sub-

mitted, that Narrow Straits was not. There was a

statement by you that Case History had been sub-

mitted to Metro-Goldwyn-Mayer in 1948.

Mr. Selvin: It is also that, that's right.

I will call the witness and ask her questions.

The Court: Take the witness stand.

DOROTHY PRATT
called as a witness by and on behalf of the plaintiff,

in rebuttal, being first duly sworn, was examined

and testified as follows:

The Clerk : What is your name, please ?

The Witness: Dorothy Pratt.

Direct Examination

By Mr. Selvin:

Q. What is your business or occupation ?

A. I am employed by Loew's Incorporated in

charge of the department that records [479] submis-

sions.

Q. Submissions of what?

A. Story material.

Q. And how long have you been in charge of

that department? A. About 25 years.

Q. Will you explain briefly the kind of record-

ing or record system that Loew's Incorporated

used, particularly with reference to the years '45

through '49?
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(Testimony of Dorothy Pratt.)

A. When any story material is submitted to the

studio it is sent to the story department, a record is

made of the date of submission, a description is

given of the material, it is synopsized, and eventu-

ally returned to the sender.

Q. Are those entries made on some form of

cards or books?

A. Yes. We have a book in which a record is

made. An index card is made at the same time,

and a small card, which carries the information as

to where the manuscript is sent within the studio.

Q. And those entries are made at or about the

time of the events which they reflect?

A. At the same time, yes.

Q. Are they made for the purpose of maintain-

ing a permanent record of those matters ?

A. Yes.

Q. Are they made in the regular course of the

business [480] of Loew's? A. Yes.

Q. And that is the general work that is under

your supervision? A. That is correct.

Q. With respect to the information which is put

on those cards as to title of the story, names of

authors, or things of that sort, from where is that

information procured?

A. From the script itself, or from an accom-

panying note.

Q. That is, from either the manuscript itself or,

if the manuscript doesn't disclose it, then there is

usually an accompanying note? A. Yes.

Q. Have you brought with you the records of
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Loew's Incorporated with respect to the submission,

if any, of some literary property called Case His-

tory? A. No. You have those.

Q. Do you have with you records with respect

to the submission of something called Through Nar-

row Straits? A. Yes.

Q. While Mr. Susman is getting the Case His-

tory records, will you produce those ?

(Papers produced by witness.)

Q. (By Mr. Selvin) : There is first a small in-

dex, typed card, which after the figures '* 3-22-46''

bears the words [481] '^Through Narrow Straits

(Crime Without Culprit), by Erich Wolff and Vic-

toria Wolf. Original Ms."—which I assume means

manuscript A. Yes.

Q. (Continuing): "26 pages, from Dr.

Koretz to Department, 3-20-46, sent to Koretz

3-22-46. Rt. to authors by Koretz 4-26-46."

What is that card?

A. That is the card that shows the disposition

of the manuscript itself.

Q. Now, there is another, larger index card,

which seems to be a form card.

A. This card is made after the story is read,

usually.

Q. The card which we first referred to ?

A. Yes.

Q. That is made after the story is read?

A. Yes.

Q. That is the card on which you keep the rec-
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ord of what happens to the script within the studio 1

A. Yes. If it had been sent to anyone else.

Q. And then this larger form record card, which

has a form identification number of 141, what is

that?

A. That card is made as soon as the manuscript

is received. This information is put on the card.

Q. Is typed in on the card? [482]

A. Yes. And the card is clipped to the manu-

script.

Q. The information which is typed in opposite

the word "Theme," that is supplied from what?

A. From the synopsis made by the reader.

The Court: Let me interrupt. Are you going to

offer some of these cards in evidence ?

Mr. Selvin: I want to offer the one we are now

identifying.

The Court: I think we should give them an

identification number. We can keep track of them

a little better. Go ahead.

The card they are talking about now will be Ex-

hibit 24 for identification.

(The card referred to was marked Plaintiff's

Exhibit No. 24 for identification.)

The Witness: When the manuscript is returned,

the return date and to whom it is returned is writ-

ten here.

Q. (By Mr. Selvin) : The information written

opposite the printed word "Title" is obtained from

what? A. From the manuscript.
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Q. And the information opposite the word

^'Author"? A. From the manuscript.

Q. '^ Material Submitted," the information op-

posite that? A. That is from the manuscript.

Q. And the information opposite ''Submitted

by"?

A. That could be on the script itself or could

be on a note with it. [483]

Q. And this card, which will be marked Exhibit

24 for identification—^Withdraw that.

Opposite "Date" the figures there indicate the

date on which the material was received in your

department? A. That is correct.

Q. In this particular case it is March 20, 1946 *?

A. Yes.

Q. This card, which will be marked Exhibit 24

for identification, is the record card of the type to

which you refer, generally relating to the submis-

sion of the literary material indicated on that card ?

A. Yes.

Mr. Selvin: We offer it in evidence.

Mr. Fendler: We object to it on the ground of

foundation, and ask permission to inquire on voir

dire.

The Court: Go ahead.

Voir Dire Examination

By Mr. Fendler:

Q. Did you make the entries yourself ?

A. No.

Q. Do you have any personal knowledge at this
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time as to whether the information as to authors

was supplied by Dr. Koretz personally by note, or

whether it appeared upon the face of the manu-

script ?

A. If it had not appeared on the face of the

manuscript [484] there would have been a notation

to that effect.

Q. What would the notation have been?

A. Information from a note, or someone told us

over the phone that these people were the authors.

Mr. Fendler: That is all. We don't object to

the card going into evidence.

The Court: Received in evidence as Plaintiff's

Exhibit 24.

(The card referred to, marked Plaintiff's

Exhibit No. 24, was received in evidence.)

Mr. Selvin: I am not going to offer the little

card, because there is no question that I know of

what happened to it at the studio.

Direct Examination

(Resumed)

By Mr. Selvin:

Q. I show you a manila file folder bearing on

the front cover a printed chart form with the

words

The Court: Give it an identification number. 25

for identification.

(The folder referred to was marked Plain-

tiff's Exhibit No. 25 for identification.)
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Q. (By Mr. Selvin, continuing) : in which

there are certain documents or papers, at any rate.

Will you tell me, first, what this folder is?

A. After the synopsis is made a folder is made
and charges are shown on its face to show to whom
copies of the [485] synopsis went. The copies of the

synopsis are numbered, and as they are sent out of

the department the number of the synopsis is

marked, the date it was sent, and to whom.

Q. Does that folder also contain the copies of

the synopsis which are kept in the story depart-

ment? A. It contains two copies.

Q. Those copies are preserved, are they, in the

files even after the original manuscript is returned

to the authors'? A. Yes.

Q. And this document which I have taken out

of the file is what?

A. Copy 6 of the synopsis made in our depart-

ment.

Mr. Fendler: Of course we don't contend for one

minute, if your Honor please, that Dr. Koretz did

not submit this at Erich Wolff's request or upon

his own motion to M-G-M.

Mr. Cohn: That was not the testimony, Mr.

Fendler, I am sorry.

Mr. Selvin: That is right, it was not the testi-

mony. The submission to M-G-M was denied. The

reference to Dr. Koretz was a friendly informal

showing, and the existence of the names on the

manuscript was directly denied. I am coming to

that.

Mr. Fendler: If your Honor please, we are go-
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ing to object to this as improper rebuttal. Cer-

tainly it is an attempt to contradict upon a collat-

eral matter brought out on [486] cross-examination

of both witnesses. Victoria Wolf said she told Erich

she didn't want to have anything to do with it, she

was through with it. As far as she was concerned,

he could do as he liked. He said he gave it to his

friend Koretz. And according to these records,

Koretz submitted a manuscript to the department

with a new name on it, or an alternative name, and

the two names of Wolff and Mrs. Wolf.

The Court: Objection overruled.

Mr. Fendler. All right.

Q. (By Mr. Selvin) : In this synopsis, copy 6

of the synopsis, the information as to the title,

author, and so forth is obtained, is it, from the same

sources on the record card? A. Yes.

Mr. Selvin: We will offer this synopsis entitled

^'Reader's Report" as exhibit next in order.

The Clerk: Are you going to offer the whole

folder?

Mr. Selvin: I prefer not to offer the folder,

because there are contents in it not material. Mr.

Fendler is at liberty to see anything in the folder.

There is another document in the folder that I

want to offer.

The Court: Then we will have the document

that came out of the folder and just referred to

marked

The Clerk: 25-A, the folder to be marked 25.

Mr. Selvin: The folder and its contents, 25 for

identification? [487]
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The Clerk: Yes.

Mr. Selvin: And the synopsis 25-A in evidence,

as I understand it?

The Court: Yes, in evidence.

(The "Reader's Report" referred to was

marked Plaintiff's Exhibit No. 25-A and re-

ceived in evidence.)

Q. (By Mr. Selvin) : In the event that there

are any letters relating to submissions or receipts

obtained for return of manuscripts, where are they

kept in your department?

A. In the story file.

Q. Is there in this file. Exhibit 25 for identifica-

tion, any receipt or what purports to be a receipt

for the return of this manuscript that we are talk-

ing about? A. Yes.

Q. This document on the letterhead of Metro-

Goldwyn-Mayer Pictures, dated April 26, 1946, is

that receipt? A. Yes.

Mr. Selvin: Will you stipulate, Mr. Cohn, that

is your client's signature. Dr. Wolff?

Mr. Cohn: Yes.

Mr. Selvin: On that stipulation we will offer

this receipt, which, with Miss Pratt's permission,

I will detach from the papers to which it is clipped,

and ask that it be marked next in order. [488]

The Court : It will be 25-B in evidence.

(The document referred to was marked

Plaintiff's Exhibit No. 25-B and received in

evidence.)
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Q. (By Mr. Selvin) : You have also brought

with you, have you not, the submission records with

respect to a script called Brainstorm?

A. Yes.

Mr. Selvin: I just mention that so counsel will

know it is here and available, if they desire it. I

have no questions to ask about it.

The Court: What are these other files'?

The Witness: We have a cross-index for each

author and a cross-index for each title.

Q. (By Mr. Selvin) : I put before you. Miss

Pratt, two folders, similar to the one which has just

been marked 25-A, which purport to relate to Case

History. Will you, referring now to the top one

of the two folders, which bears on the filing label

the identifying letter and number ''W-6," tell me
what that purports to be?

The Court: Are you going to have some evi-

dence in this matter? Let's mark it for identifica-

tion Exhibit 26.

The Clerk: The folder and all its contents.

(The folder referred to was marked Plain-

tiff's Exhibit No. 26 for identification.)

Mr. Selvin: I think the particular thing that I

want out [489] of that folder was transmitted to

my office a couple of days ago, so that the document

that I am going to offer isn't actually in the folder,

but I am perfectly willing that the folder go in.

The Court: Then why need we worry about the

folder? Where is the document?
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Q. (By Mr. Selvin) : I will hand you, Miss

Pratt, a letter addressed to Mr. Susman and pur-

porting to be signed by you, to which is attached

an original document on an inter-of&ce communica-

tion form of Metro-Goldwyn-Mayer Pictures, and

ask you if you can tell me what the attached docu-

ment is, that is, the inter-office communication

form.

A. It is a memorandum from Miss Doris Atkin-

son to Sam Marx, recording the submission to Mr.

Marx of the story Case History.

Q. Was that a memorandum, which, until you

sent it to Mr. Susman a couple of days ago, one

that was kept in the story department folder?

A. Yes, it had its own folder, yes.

Q. That memorandum was kept for what pur-

pose in that folder?

A. Well, as a record of the story, of its submis-

sion and its contents.

Q. It came through the story department to

Sam Marx? A. Yes. [490]

Q. Who is Sam Marx?

A. Sam Marx was a producer at Metro-Goldwyn-

Mayer.

Q. Does it happen on occasion that literary ma-

terial or manuscripts are submitted directly to

producers and people of that sort at Loew's?

A. Yes.

Q. And what is your procedure Avhen you learn

of any such submission in the story department?

A. We request that it be sent to the story de-

partment.
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Q. Does this record with respect to Case His-

tory, as of this particular date, indicate a story

that was sent directly to the story department, or

one that came to the story department from Sam
Marx?

A. It came to the story department from Sam
Marx.

Q. Do you have, aside from the folder and the

contents in that folder, that is, the folder Case

History, W-6, do you have any other record of

the submission of that particular manuscript ?

A. Not in the folder. It would be on the sub-

mission card.

Q. Do you have the submission card ?

A. No; you have it.

Mr. Selvin: Mr. Susman tells me he doesn't

have it.

I will ask that this inter-office communication

form be marked for identification at the [491] mo-

ment.

The Clerk: Plaintiff's Exhibit 26, for identifica-

tion.

(The document referred to was marked

Plaintiff's Exhibit No. 26 for identification.)

The Court: If anybody can pick out of the rec-

ord any testimony we have had about it, I will be

surprised, I like to have these marked first, and

then, when you identify them, we know what you

are talking about.

26 for identification, do you offer it in evidence?

Mr. Selvin : I will offer it in evidence.
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Mr. Cohn: Objected to on the ground it is in-

competent.

Mr. Fendler: It isn't connected up.

Mr. Cohn: If the so-called business records rule

can be extended in this Avay, then I can see no bar

to anybody putting in the entire contents of his

records and files into court to import the verity of

what they say.

Mr. Fendler: My objection is, instead of a file

being maintained complete, documents are extracted

at will, there seems to be no desire on the part of

either plaintiff or its counsel to keep a record in-

tact, they will bring in a file with a lot of separate

records that some of them are at the studio and

some of them here. If they want to submit to us a

complete record, and we have an opportunity of

examining it, why, we may stipulate to the whole

thing.

Mr. Selvin: Any time you want to look at those

records you can look at them, Mr. Fendler, but in

the meantime, if you [492] want to criticize the

way either Mr. Susman or I handle our case, talk

to me privately about it.

Mr. Fendler: I make an objection that a custo-

dian of records is brought in here and it immedi-

ately appears from an examination that the rec-

ords were not kept in her custody; that some of

them are there, and some of them are elsewhere,

all kinds of scraps of papers with various informa-

tion typed on them are scattered throughout. Now,

I would like to know what you propose to offer,
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and if it is a complete record, why, I will stipulate

to it.

Mr. Selvin: There is an oiffer pending before

the court right now.

Mr. Pendler: I object to that because it is in-

complete. It doesn't purport to be a complete rec-

ord of a transaction at all. It is an isolated instru-

ment.

Mr. Selvin: It is only offered as a record of a

synopsis of a manuscript that was submitted, with

the date of the submission and the material taken

from the manuscript. That is all that particular

one purports to be.

Mr. Fendler: Do you mind if I see the rest of

the documents in that record file? Perhaps I will

stipulate to all of it.

Mr. Selvin: You may see all of it, as I told you

before. You have seen enough of these files in your

time, Mr. P.endler. As a matter of fact, if it will

help you gentlemen, my only [493] purpose in this

connection, as far as Case History is concerned, is

to show a submission of what was apparently the

completed manuscript several months before this

date that Mrs. "Wolff was so sure she completed it,

and that may very well be short-cut if you will look

into the file that you are now examining, Mr. Fend-

ler, and you will see a letter purporting to come

from Bertha Case, Mrs. Wolf's agent, in which she

states, in making the submission of the story, that

it was read by Sam Marx several months before,

and the letter to which I refer is dated March 9,

1949.
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The Court: Miss Pratt, referring to Exhibit 26

for identification, it purports to be a copy.

The Witness: Yes.

The Court: Where is the document that it was

made from? Does it appear in one of these files?

The Witness: This is it here (indicating).

The Court: 26 in evidence. The objection will

be overruled and it will be admitted for a limited

purpose, to show the submission of a story entitled

Case History, dated on or about March 29, 1948.

I have read it over, and the story as synopsized is

the story in substance that appears in Exhibit 1 in

evidence. Case History.

There are certain comments contained in the

document about the story, which the court will

ignore. They have nothing to do with the matter

for which it is submitted. [494]

Do counsel understand my ruling?

Mr. Fendler: Yes.

Mr. Selvin: Yes.

Mr. Fendler : Is there any indication, Miss Pratt,

of the number of pages in the document from which

this purports to be a reader's synopsis?

Mr. Selvin: Do you mind if I finish my direct

examination ?

Mr. Fendler: I am sorry.

Mr. Selvin: Go ahead. You may answer that

question.

The Witness: There is nothing on here, no.

(The document referred to, marked Plain-

tiff's Exhibit No. 26, was received in evidence.)



448 Loew's Incorporated vs.

(Testimony of Dorothy Pratt.)

The Court: Is there anything in the file that

shows 1

The Witness. Yes, in our file, on our submission

card we would have it.

The Court: But you haven't got your card, for

some reason or other, is that right?

The Witness: Right.

Mr. Selvin: Right. Miss Pratt says we have the

card, and Mr. Susman says we haven't, and the

probabilities are that Miss Pratt is probably right

and we will find it at the bottom of our briefcase.

Q. (By Mr. Selvin) : In this Case History file

is there any document indicating any return of the

manuscript Case [495] History?

A. In 1948, you mean?

Q. Yes.

A. Yes. There is the sheet which we make in

mailing out a manuscript, saying it went to Nat

Goldstone, 4-6-48, giving the title and author and

the registered—mail registry number.

Q. And that is done with all mailings of re-

turned manuscripts from the story department?

A. Yes.

Q. I notice a handwritten note; do you recog-

nize that handwriting? A. Yes.

Q. Whose is it?

A. Sam Marx. It says, *' Please return to the

Goldstone Agency." It accompanied the manu-

script to us, showing us what disposition to make.

Mr. Selvin: I offer the document and the at-

tached note just identified, as plaintiff's next in

order.
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The Court : Exhibit 27. Received in evidence as

Plaintiff's Exhibit 27.

(The document and attachment referred to

were marked Plaintiff's Exhibit No. 27 and
received in evidence.)

Mr. Selvin: That is all I want at this time. You
may cross-examine. [496]

Mr. Fendler: What I would like to ascertain,

counsel, is this: During your examination of Mrs.

Wolff yesterday you made it a point to emphasize

that the document submitted in March of '48 was

a document of 41 pages.

Mr. Selvin: That's right, I did.

Mr. Fendler: I directed your attention to the

fact that the original document which was sub-

mitted by the Lyons Agency in 1949 was a docu-

ment of 43 pages.

Mr. Selvin: You didn't call it to my attention.

You may have said it.

Mr. Fendler : Although when Metro had recopied

that document they had recopied it in a document

of 41 pages, and I advised you that I did not want

to stipulate to a situation as to paging, in view of

the fact that it was perfectly obvious that any

attempt to indicate that it was the same identical

document, which was submitted in 1949, had been

the document submitted in '48, was based on the

coincidence that when Metro recopied the 43-page

manuscript in '49 it turned out to be 41 pages.

It is for that reason that, as far as I am concerned.
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in order to clear up any confusion, I am perfectly

willing to offer to stipulate in accordance with the

testimony given by Mrs. Wolff this morning, that

there was an earlier version of Case History which

was submitted in March of '48

Mr. Selvin: No, I will not so stipulate.

Mr. Fendler (Continuing) : which was syn-

opsized, but [497] which was not the original 43-

page version which was submitted in March of '49

by the Lyons Agency.

Mr. Selvin: Mrs. Wolff did not so testify this

morning, and I don't recall that she so testified

yesterday, and in any event I will not so stipulate.

Mr. Fendler : All right. That ends that.

Mr. Selvin: My statement as to 41 pages was

based on a transcript of the Metro-Goldwyn-Mayer

records, which I have in front of me, and which

you are at liberty to examine, and because the rec-

ord card has apparently been lost in the shuffle

between Miss Pratt and our office, I am without it

today. But my statement was based on this letter

which I have here.

Mr. Fendler: Well, do your records show that

a 41-page manuscript was submitted by the Lyons

Agency of Case History in March of 1949 ?

Mr. Selvin: Yes, 41-page.

Mr. Fendler: Very well.

Mr. Selvin : That is all I have.

Mr. Fendler: That is all.

The Court : You may be excused.

(Witness excused.)
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Mr. Fendler : Do you have any further rebuttal ?

Mr. Selvin: While we are on the subject, there

is the manuscript submitted by Lyons, 41 pages

(indicating).

Mr. Fendler: Well, that clarifies the [498] situa-

tion.

Mr. Selvin: I think it does.

I have some manuscripts that have 43 pages in

them. They bear no identification, and I don't

know where they come from. But this is the manu-
script that Loew's Incorporated bought (indicat-

ing).

Mr. Fendler: This clarifies it.

What is all this stuff on it, do you know?
Mr. Selvin: Yes, I can tell you. These are ini-

tials indicating the dates on which various persons

received this manuscript from the story files.

''M E B" is Marguerite E. Banker; ''R M" is

Rudolf Monta. I don't want to encumber the rec-

ord with another copy of what is already in evi-

dence, but it is stipulated now that the Lyons sub-

mission was a 41-page manuscript?

Mr. Fendler: Certainly.

Mr. Selvin: That is all we have, your Honor.

Mr. Fendler: We have 43-page copies all over

the place.

The Court : Plaintiff rests ?

Mr. Selvin: We rest.

Mr. Cohn : We rest, your Honor.

The Court: Defendants rest?

Mr. Fendler: Just half a second, your Honor.

Mr. Selvin: Your Honor, may I inquire if we
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are going to continue for any length of time today?

Because if we do, I have to phone the office. [499]

The Court: I want to inquire into it, also, as

soon as he gets through talking to the defendant.

Mr. Selvin: For several days I have had ar-

ranged a conference of attorneys that is supposed

to be at 5:15.

Mr. Cohn: I would like to either set this for

argument another day, or, if that discommodes the

calendar, I would like to handle it by briefs.

Mr. Fendler: I would like to call Mrs. WoM
in sur-rebuttal.

The Court: Is it anything you can handle by

stipulation? When attorneys come to the end of a

case they worry about this, that, and the other

thing, and generally most of it has no ultimate

effect in the decision of the court.

What do you want to prove ?

Mr. Fendler : We offer to show by the testimony

of Mrs. Wolff that the manuscript Brainstorm was

submitted to Marx early in 1948 ; that he evinced

interest, that he apparently desired—or the authors

desired, Mrs. Wolf desired to make some changes;

they arrived at the title Case History

Mr. Selvin: Who arrived at the title?

Mr. Fendler: Mrs. Wolf, Victoria Wolf. A re-

write was done from Brainstorm to a first draft of

Case History, which was submitted by the Grold-

stone Agency, but which differed from the final

version of Case History, which was not completed

until the end of 1948 or the start of 1949, and [500]

that the version which was submitted in March of
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'48 was not the final version of Case History, al-

though it bore the same title as that which was

submitted in March of '49.

The Court: The plot content was the same, ac-

cording to the synopsis. There may have been some

dressing up of style.

Mr. Fendler: The dialogue, Mrs. Wolff says,

was substantially different.

The Court: Do you stipulate if she were called

as a witness she would so testify?

Mr. Selvin: I will stipulate she would so testify.

Although I will make the comment, why didn't she

testify to that yesterday when she was asked di-

rectly ?

Mr. Fendler: The stipulation does not include

the comment.

The Court: Both sides rest. [501]

* * *

Mr. Cohn: Ready, your Honor.

If the court please, I think now is the proper

time to require the plaintiff to elect between the

inconsistent causes of action.

I now move the court for an order to that effect.

Your Honor will recall that they have sued based

on rescission in the first five counts of their com-

plaint, and based upon the contract in the last two.

The two are inconsistent.

The Court: I never like these motions to make

somebody elect. The case is going to be submitted.

Counsel are always coming in with motions that

somebody elect their remedy or elect that they do

this, that, or the other thing. I consistently take
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the position that if an election has to be made, you

can put it off as long as possible. How is the ad-

ministration of justice going to be improved in this

case by making them elect ?

Maybe they make an election, and then after they

have [506] made the election, in the course of the

argument something turns up that makes it appear

that maybe they made the wrong choice.

I will take the motion under submission. The

motion for election is taken under submission. [507]
* * *

The Court: On that point of fact, I am going to

make a finding at this time.

I don't think you are going to object to my find-

ing, and therefore I don't want to hear from you.

I have been going over Case History, and I have

been going over the 7-page and the 17-page treat-

ment of Swear Not by the Moon, and this is not an

exhaustive list, but it seems to me that here are

the elements in the two stories

:

(1) The doctor is a writer, or he writes the

story;

(2) It is a story of the doctor's wife;

(3) He meets the woman as a technical assist-

ant, or she was a technical assistant to the doctor;

(4) There is a marriage, the woman becomes

pregnant

;

(5) She suffers from melancholia;

(6) Lobotomy is considered and decided upon;

(7) There is the operation;

(8) The husband watches the operation.

I don't know how important that is, but that
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seems to be a common element in the two stories.

(9) The change of personality; and (9a) or

part of that, this matter of extravagant purchases.

Now, those elements seem to me to be in common
between the two stories. First the medical litera-

ture, which is in evidence, concerns or has a good

bit of information concerning lobotomies, and we
find reference to melancholia and we find [524]

reference to the operation and the change of per-

sonality.

I am not certain whether or not there is anything

in that medical literature specifically about extrava-

gance. There is in the literature, however, the state-

ment as to the change of personality, the person

becoming immature, childish, certain conduct that

follows.

To the extent that that much is contained in the

literature, I can't say that anyone gets a corner on

the right to take and write a story about that.

Now, you have the other elements. The doctor is

a writer, the story is of his wife, the fact that she

was his assistant, they were married, and she be-

comes pregnant, those were all matters in Dr.

"Wolff's life. Nor were they matters that were

private experiences; they were public matters.

I distinguish between some private experience

that a person might have, that wasn't known about

him, and which he might write about, and matters

which are publicly known. I don't think that the

public facts of a person's life can be the subject

of a corner, as it were. For instance, somebody

wants to write a story about MacArthur or Truman,

about some of these things that happened. Of
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course I am taking a case now which is widely-

known. This incident that occurred couldn't be-

come a property right in any person. The treat-

ment of it in some particular way might become

a subject of property. At any rate, the fact that

this man was a doctor and writer, [525] he married

a woman, she became pregnant, she at one time was

his technical assistant, I can't see that they could

become the subject of private property as elements

of a story.

The matter concerning the change of personality

also was a part of the doctor's experience.

Mrs. Wolff testified that she had known about

this prior wife and some of these situations. But

at any rate it is contained in the literature.

There are a couple of minor matters. Possibly

the matter of the extravagant purchases, I expressly

asked him about that, and he said that was one of

the ways in which his first wife reacted after the

operation. In that sense it would be a matter of

public knowledge.

That probably leaves the only single item in there

that is common to both of them that isn't found

in the literature and is not a happening in the

doctor's experience, the matter of the husband

watching the operation.

The doctor said that he did not watch the par-

ticular treatment accorded his wife, although she

didn't have a lobotomy. That, however, seems to

me a very minor detail, one which would naturally

follow in a story of a doctor and his wife where

she was to undergo an operation.
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I, accordingly, am going to find that the story-

Swear Not by the Moon is, except in so far as cer-

tain matters are contained therein which are mat-

ters of public knowledge, medical [526] literature,

public experience, that there is nothing common in

the stories. The central core of the story, if you

want to call it that, is based on a lobotomy. It is

contained in medical literature. If you broaden out

the central core and say it concerns a doctor and

his wife, who following pregnancy suffers melan-

cholia, then it is contained in the public experiences

of Dr. Wolff and not his private experiences.

So I find that the stories are different. Except

that, where they are the same, they are not the

subject of a property right.

I don't know how you can artfully

Mr. Selvin: What your Honor is saying, then,

is that Dr. Wolff had nothing to sell us.

Mr. Fendler: That isn't what the court is say-

ing at all.

The Court: No. You can take a public incident,

and if you treated it a certain way you could sell

that treatment.

That isn't necessarily what I am going to find

happened here.

You can sell that treatment. You certainly would

have something to sell. The use of the language,

the way you arranged events.

Now, secondly, I haven't asked you to comment

on this, but I have to find the facts, and I don't

think I want any comment on it. I am going to

find, also, that Dr. Wolff and Elsie Foulstone did
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collaborate on Swear Not by the Moon. [527] I

don't know where this is going to bring me. I find

myself winding up here as a matter of law in some

odd situation. But these are the facts, as I see

them: that they did collaborate on Swear Not by

the Moon, in the sense that she wrote a certain

treatment or certain part of it based upon some

of these facts which were generally known, a mat-

ter of public knowledge, and so forth.

My finding on that, if you want to know the

basis of it, I think it is indicated by a lot of things

that happened, the conduct of the parties, the letter

which Dr. Wolff attempted to explain as having

now some different understanding of the word ''col-

laborator," the fact that Elsie Foulstone didn't do

this work for nothing, she wasn't doing it, certainly,

for the ten dollars, nine of which went to a typist

and one dollar of which went for registration. And
underlying, to a certain extent, both of these find-

ings is the fact that I think Elsie Foulstone, and

possibly Dr. Wolff, both misinterpreted what their

rights might be in connection with this Swear Not

by the Moon. Undoubtedly Elsie Foulstone was un-

der the impression that if she could work out just

a small sketch of a story involving a lobotomy

where there had been an operation and a change of

personality, she could register that thing and

thereby protect against the world the right to write

a story about this kind of a situation.

I don't think that is the law. [528]

I think she proceeded upon an erroneous assump-
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tion, and I think the doctor proceeded upon an

erroneous assumption.

When you get into the story of Case History,

although you have that situation of the melancholia

and the operation, what makes the story is what

happens thereafter, the action that has been in-

jected into the story by Victoria Wolf, action which

wasn't even dreamed of or considered in Swear Not

by the Moon. The church episode, the circus epi-

sode, the wife's disappearance, the collision, she

winds up in San Diego in a hospital, the rooming

houses she lived at—there is your action that makes

the story, and it was that action based upon the

original episode which made it salable to the stu-

dio. Until that action was put in it, you didn't have

a story with enough happening to it to be the sub-

ject of a motion picture film.

All right. At any rate, there are two findings of

fact. Now, where do we go from there ?

Does that solve some of our contentions? I think

it does. I think it solves part of them, but not all.

For instance, I think it disposes of all of these

matters concerning fraud.

At least, I am going to find that there is no fraud

on the part of the defendants Victoria Wolf and

Dr. Wolff. [529]
* * *

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

United States District Court for the Southern Dis-

trict of California.
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I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Los Angeles, California, this 26th day

of May, A.D. 1952.

/s/ SAMUEL GOLDSTEIN,
Official Reporter.

[Endorsed] : Fjled July 9, 1952.

[Title of District Court and Cause.]
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For the Plaintiff:

LOEB AND LOEB, by

ALLEN E. SUSMAN, ESQ.

For the Defendant Victoria Wolf:

HAROLD A. FENDLER, ESQ.

For the Defendant Erich Wolff:

MORRIS E. COHN, ESQ.

Monday, February 4, 1952. 11:00 A. M.

(Other court matters.)

The Court: Call the Loew's case.
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The Clerk: No. 10526-C Civil, Loew's Incorpo-

rated vs. Erich Wolff and others.

Mr. Susman: Ready.

Mr. Cohn: Ready.

The Court : We will hear it in chambers, counsel.

(The following proceedings were had in the

chambers of the court:)

The Court: For the record, we are considering

the findings, and I have proposed to find what I

think to be the facts, regardless of whether it makes

the judgment vulnerable or not. We have just

started into talk about proposed finding No. 2,

Mr. Susman.

Mr. Susman: In Mrs. Foulstone's deposition she

states that she was a writer. Dr. Wolff obviously

was a doctor. He came to her with the idea, which

she prepared, using his idea as a basis, but adding

and supplementing it, and weaving a story around

it. That to me seems like the usual type of collabo-

rative effort.

If it goes further than the usual type of collabo-

ration, I think it goes further towards making Mrs.

Foulstone the prime party in the relationship, be-

cause she was the one that [2*] did the writing on it.

The Court: Let's not use the word ''collabora-

tor," because you then have to define what you

mean by the word. So, let's put in the facts, what

happened.

Wolff went to her with the story; she used ma-

terial he supplied her; she used material of her

own, and later on Wolff was dissatisfied, and I

*Page ntunbering appearing at top of page of original Reporter**

Transcript of Record.
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believe Ms testimony where he said that he relieved

her of further duties, something like that, then you

can have a finding that she, thereafter—and you

can specify when—after the sale, asserted an own-

ership in the story, and that Wolff contended that

she had no interest in the story.

Does that do it? Aren't those the ultimate facts'?

Mr. Susman: Primarily, yes, sir.

The Court: But let's avoid the word ''collabora-

tor" because [3]

* * *

The Court. Well, let's go back. That latter part

you mentioned of the objections, lines 9 to 13, that

can be incorporated. As to their relationship, I

find that he employed her, but I also find that she

developed the fictional part in that story. Now,

however you want to handle it I don't care.

Mr. Cohn: I think your Honor's last statement

is satisfactory.

Mr. Susman: It isn't satisfactory to me.

Mr. Cohn: It is satisfactory to me.

Mr. Susman (Continuing) : Because I am afraid

that the use of the word ''employment" might

create an employer-employee relationship.

The Court: Well, I find that he employed her.

Mr. Susman: Their testimony, as I recall it,

taking both together, without any substantial con-

flict, is to the effect that it was a joint enterprise;

that the results were to be shared equally by them.

The Court: No, I don't find that. I find that he

employed her, but it was a very broad employment,

to write the story, and he supplied her with the
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facts of his wife, and the lobotomy, and she supplied

the fictional material. It was a rather wide-open

employment. He didn't tell her what fictional ma-
terial to put in; she developed that herself. [6]

But I do find that there was an employee rela-

tionship.

I made a note that your objection was good,

because you said that they were characterized only

as employer and employee, and she was merely a

stenographer. Well, you are right; she wasn't merely

a stenographer, but she was employed to write a

story, and she did supply the fictional material.

* * *

The Court: I don't find any agreement to share.

Maybe we can avoid that word "collaborator"

entirely. [7]

If you put it in, then it is subject to. What do

you mean by it. [8]
* * *

The Court: My finding on that is, though, that

those experiences were also in the public domain

in that not only had they happened to Wolff, but

they were known, because Victoria Wolf testified

that she knew of these matters when Dr. Wolff told

her this story. So, although they are from [17]

his life, my finding is that they also were in the

public domain.

In other words, apparently the inference is that

there was sufficient notoriety at the time of the

wife's suicide that many of these facts came to

light. At least, Victoria Wolf had known about

them before she ever met or talked to Dr. Wolff.
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Mr. Fendler: I think it goes beyond that, Judge

Carter. I think that the factual personality changes

resulting from the operation were certainly in the

public domain, regardless of whether the facts as

to Dr. Wolff's first wife and her suicide were or

not. In other words, I think that we are referring

not only to a surgical technique, when we refer to

a prefrontal lobotomy operation, but I think we

are referring to case histories in the public domain

of persons who subjected themselves to this surgical

technique and whose personalities were completely

changed as a result.

So if I might suggest that the matter which was

known to Victoria Wolf was not only he facts con-

cerning the suicide and the situation of Dr. Wolff's

first wife, but was also the factual matter printed

in national publications such as Time magazine

and scientific magazines. Many of them, I think,

are in evidence.

Mr. Susman: One newspaper article, as I re-

member it.

The Court: Let me do this: Here is a sheet

that I [18] made out at the time that I went over

the similarities in these stories, and here were the

various elements I found in each story, and this

bears on what Mr. Fendler was talking about.

Certain things, for instance, the fact that a doc-

tor had married a writer, that was in the public

domain. The fact that he met her at a medical

school, that was in the public domain, because peo-

ple knew this. The only things about their life that

might not have been in the public domain would

have been incidents that happened between them
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when no one else was around. Now, to go over this

list. In my columns, my first column is ''Case

History." Then I have a column for ''Brain

Storm." Then I have a column "Through Narrow
Straits," and then I have a "Revision of Through

Narrow Straits," and then I have—it must be

"Swear Not by the Moon."

Was Dr. West in "Swear Not by the Moon"?
Mr. Cohn: I think that's right, but I don't

remember.

Well, this will answer it. Wasn't it in "Swear

Not by the Moon" that there was violence to the

baby, threatened violence to the baby?

Mr. Fendler: I believe so.

Mr. Susman: That's right.

The Court: This is roughly; this isn't accurate,

but pretty close. Here is what I had: [19]

No. 1, the doctor is the writer of the story. That

is true in "Case History"; true in Brain Storm";

it is true in "Through Narrow Straits," the first

draft; not in the seven-page draft; it is true in

"Swear Not by the Moon."

No. 2. It is the story of a doctor's wife. It is

true in "Case History," "Brain Storm," "Through

Narrow Straits," the revision of "Through Nar-

row Straits," and "Swear Not by the Moon."

No. 3 Medical school. It is in "Case History";

it is in the second revision of "Through Narrow

Straits," the seven-page revision, and in "Swear

Not by the Moon."

No. 4. The woman was a technical assistant. It

is in "Case History"; it is in "Brain Storm"; it
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is in tlie seven-page revision of ''Through Narrow

Straits," and it is in ''Swear Not by the Moon."

No. 5. After the marriage the wife becomes preg-

nant. It is present in all of them.

5-A. The baby is born dead. It is true in "Case

History," "Brain Storm" and the first draft of

"Through Narrow Straits."

6. Melancholia. It is in all of them.

6-A. Threats of suicide. It is in "Case History,"

"Brain Storm," "Through Narrow Straits." I

don't have it checked in the seven-page revision of

"Through Narrow Straits." In "Swear Not by

the Moon" there were threats of [20] violence to the

baby, but not suicide.

Shock treatment, 6-B. In "Case History," in

"Brain Storm," but none of the rest.

The lobotomy considered and decision made on it,

in all of them.

The lobotomy considered would be 7. 7-A would

be suicide attempted as distinguished from threats.

In "Case History," "Brain Storm," and "Through

Narrow Straits."

7-B. The operation. It is in all of them.

8. Husband watches the operation. It is appar-

ently in all of them.

9. The change of personality. It seems to run

through all of them, although it may not be in the

first—I don't have it checked in the first draft of

"Through Narrow Straits," although I am sure it

was in there.

9-A. The extravagant expenditures. In "Case

History," "Brain Storm," the first draft of
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**Through Narrow Straits," not the seven-page

set-up. It was also in *' Swear Not by the Moon."

I have to check these further. The rest of them

I have, the church incident, we will call that 10,

I have it checked in "Case History" and "Brain

Storm," and also in one of the drafts of "Through

Narrow Straits." Not in "Swear Not by the

Moon. '

'

The circus incident. In "Case History" and in

"Brain Storm." [21]

There is one I can't even read my own writing.

Wife disappears. In "Case History" and "Brain

Storm. '

'

Then the collision and the wife recovers. Only

in "Case History."

Of those matters that I considered to be matters

in the public domain were the following: The doc-

tor was the writer of the story; it is the story of a

doctor's wife; they met in medical school; the

woman was a technical assistant; after her mar-

riage she becomes pregnant; the melancholia; the

lobotomy; the operation itself; the husband watch-

ing the operation; the change of personality; the

extravagant expenditures.

Then for your fictional matters, you get into such

things as the church incident, the circus, the dis-

appearance of the wife, the recovery and all that

sort of thing.

I don't know whether that is of any help [22]

or not.
* * *

The Court: Your objection to No. 6, I have
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''No," written here. I don't think Victoria Wolf
ever saw, heard, or had access to the story ''Swear

Not by the Moon."

Mr. Susman: The word "access" in the law of

literary property has a definite meaning. It means

the opportunity to use it, or the opportunity to see

it. It doesn't mean necessarily taking advantage

of the opportunity. It means whether or not the

opportunity existed. And it certainly seems to me
that the opportunity was present here. Dr. Wolff

admittedly had copies of the story in his possesssion.

Mr. Monta testified that Dr. Wolff told him that

Victoria Wolf had read the Foulstone material dur-

ing and shortly after the Foulstone-Wolff collabo-

ration period.

Your Honor may have found the fact to be con-

trary to that, but the fact of access is there.

The Court: I saw her on the witness stand, and

I heard [23] their stories about how he had been

after her for a year or so to write this story, and

I sized her up as being a person that if he brought

her this story that Foulstone had written, she

probably wouldn't have read it. She was probably

a competent woman. With her pride in her own

ability as a writer—she has written before, appar-

ently—I doubt if she would have looked at some-

thing somebody else had done and written in a story.

I don't think she would be interested in that. It is

true she heard from Erich Wolff all about the mat-

ters in the public domain, but I don't think she ever

5aw or heard the Foulstone version. [24]
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The Court: Here are my views on that. This

goes back to what I told you to start with. It seems

to me this thing hinged on this implied warranty.

That is why I wrote the memorandum on it. So I

didn't pass on whether or not, had there been a

warranty of perfect and marketable title, the re-

sult might have been different.

I am inclined to think that it would have been

different. [26]

If that warranty is there, as Mr. Selvin contended

for, Mr. Susman and Mr. Selvin, then certainly it

was some kind of a cloud.

But it seemed to me that was sort of the guts of

the case on that point, and I found, as a matter

of law, there wasn't this warranty, which is the

point that interested me in the case.

You have made findings from here on out that

there was no cloud, and so forth.

Legally there was none, because there was no

warranty. [27]
* * *

The Court: Had there been the warranty of

perfect and marketable title, anything is a cloud, as

I see it.

Under perfect and marketable title the most fic-

titious claim in the world would be a cloud.

Mr. Susman: That hasn't been our position. We
have been talking about a reasonable cloud or rea-

sonable objection.

The Court: There was no cloud or defect or im-

perfection, in the absence of the warranty of perfect

and marketable title, which didn't exist.
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You did quite a bit of work on this case, so if

you have any thoughts on it, speak up.

Mr. Sankary: I want to make this observation,

that I would think even were there an express war-

ranty, that we couldn't say that there was a breach

of that warranty. Whether or not there is a reason-

able doubt as to the title, whether or not there

would actually be a cloud if there were a [30]

marketable title, is still open in my mind.

Mr. Susman: I think the way to do it would be

to eliminate it.

Mr. Cohn: Let's see if the statements here are

wrong, and if they are wrong we will take them out.

We discussed the first sentence, ''On March 21,

1949, and prior thereto no claim of ownership in

'Swear Not by the Moon' had been asserted by

anyone other than defendant Erich Wolff," and we

agreed on that.

We go on. "On March 21, 1949, and prior thereto

no claim of ownership in" any of these stories, "had

been asserted by anyone other than" the two de-

fendants.

Now, I think that is right. If the first one fol-

lows, the second does.

"no claim of any right, title or interest in any

of the said stories had been asserted by anyone

other than the said defendants; no dispute was

pending;"—that certainly is true.

Now we get to "no cloud, defect or imperfection

affecting ownership by the said defendants * * *

existed," and if the court will go with me as far

as the semicolon, "no dispute was pending," I
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would be content to drop the language to which you

have objected, "no cloud, defect, or imperfection''

to the end of that sentence.

Mr. Fendler: I have to disagree with my col-

league here. [31]

If we adopt the contention of Mr. Susman at face

value, that he is not referring to a cloud which is

unreasonable or hypothetical, but to an actual,

reasonable, adverse claim based in good faith, and

which could be substantiated

Mr. Susman: I didn't say that.

Mr. Fendler: we have a situation where the

court's finding, in line with the finding of the

Superior Court that there was no reasonable claim

of any nature—in fact, the findings of the Superior

Court, which are certainly binding on Elsie Foul-

stone, and I think could very easily be adopted

by the court here, completely rule out any sugges-

tion of a cloud or defect or imperfection, in the

sense in which Mr. Susman has used it. That is, a

reasonable, bona fide claim.

I don't like to get into this question of what

might have been the situation if something else

existed which doesn't.

I think right on the basis of the record that we

have here, including the Superior Court judgment,

that the court is thoroughly justified in finding that

there was no cloud, defect or imperfection affect-

ing ownership by the said defendants of any of the

said stories then existing, and that neither of the

defendants had any notice or

The Court: Well, I want a finding of fact that
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there was no warranty implied in fact of perfect

and marketable title, and a legal conclusion that

there is no warranty of [32] perfect and marketable

title implied in law.

Now, the only question is whether I should make

any further findings. They are not necessary for

the judgment. If the judgment is reversed upon

the ground that there was a warranty, then if there

were findings on the other matters, there is a pos-

sibility it might avoid a new trial on the matter,

although I doubt, if it is reversed, that you can

avoid a new trial. [33]

* * *

Mr. Fendler: It is a situation which doesn^t

often occur, where you have defendants represented

by different counsel who don't entirely agree. But

I think the finding as drawn by Mr. Cohn is sus-

tained by the record and is proper.

Mr. Susman: It goes beyond the decision of the

court as represented in the opinion, that is for sure,

because the court expressly held that open.

The Court: Remember this, that an opinion of

a court is just what it purports to be, it is an

opinion, it is not a finding, and it is only where the

opinion is complete on all findings of fact and con-

clusions of law, and where the court so elects, that

it may treat its opinion in lieu of findings.

I didn't intend to do that. In fact, I addressed

myself largely to the legal question, although there

was some factual matter determined.

The question in my mind comes down to the in-
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quiiy made, whether or not the Appellate Court

would think I should make a finding on that.

It is not necessary. [34]

Mr. Susman: I have checked back my notes as

to what was said at the conclusion of the trial, and

at that time the statement was made by the court

that you were finding that Dr. Wolff and Elsie

Foulstone did collaborate on ''Swear Not by the

Moon." I have also checked the exhibits

The Court: Did I tell you what I meant by

''collaborate"?

Mr. Susman: No, sir. But I think you did say

this: On the basis of the conduct of the parties

—

these are only my rough notes, but I think they

serve the purpose—on the basis of the conduct of

the parties, the letter from Dr. Wolff to Mr. Fend-

ler, and the fact that Dr. Wolff and Elsie Foulstone,

I believe—I can't make that out—on [35] the basis

of those two points in particular, your Honor did

reach the conclusion, my notes show, that they were

collaborators.

The thing that I am trying to prevent by my ob-

jections to the finding is any change in the findings

as indicated by the court at the time.

The Court: I don't think there is any incon-

sistency in what I said there and what I said today,

because that is a conclusion, "collaborate," and

what did I mean? And what I meant was Elsie

Foulstone had supplied the fictional material, and

in that sense was responsible for part of the story.

But I didn't realize that this word "collaborate"
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has a technical meaning or might have a meaning

different than what I intended. [36]

The Court : Let me stop you there. The difficulty

with that is—and I didn't give as much weight to

that judgment as you think I did—the difficulty with

that is that this is an action, not to rescind, but an

action for money following an alleged rescission.

You therefore look at the rights of the parties as

of the date they rescinded, to a large measure. This

judgment followed along afterwards. There is a

serious question in my mind, assuming there had

been a right to rescind at the time the alleged

rescission occurred, whether or not this judgment

that occurred later could have any particular effect

on the relationship of the parties.

Now, I went ahead and tried the case on all the

various facts as to what Foulstone did and didn't

do, and I would a whole lot rather meet the issue,

if you want me to, on this cloud or defect, rather

than tie it on to what happened in that judgment

later on, where the plaintiff here wasn't a [37]

party.

I know you had an argument about they were

bound by the judgment. But the more I struggled

with that the less light I saw in it. And I don't

think that is clear-cut at all.

If it is thought to be proper, although it isn't

really necessary for the decision, I am willing to

find that what Foulstone did didn't give her any

rights except to the fictional material that she
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worked on. And that is going overboard, because of

the fact she was employed to write it. [38]

The Court : What I prefer to do is this. It prob-

ably won't satisfy either one of you. At the time

of sale the defendants had title and Elsie Foul-

stone did not, and there was no defect or imper-

fection existing in the ownership; that thereafter

Elsie Foulstone made a claim, and that claim,

whether grounded or not, had there been a war-

ranty of perfect and marketable title, would have

been sufficient, as I think under the real estate law,

which Mr. Selvin was trying to apply, that is the

rule. But that the court finds there was no express

warranty or none implied in fact or in law.

Probably neither one of you are satisfied with

that, but that is my view of the case.

Under Mr. Selvin 's view, Mrs. Joe Doakes in

Podunk can pop up and say, "I wrote the story,''

which would be equivalent to somebody laying claim

to a piece of real estate, and under his view that

real estate law applies, then that is enough and

would permit them to come within that warranty,

I think, of marketable title. Do you agree?

Mr. Sankary: It has to be a reasonable claim,

colorable.

The Court: There is enough color in this, be-

cause of the [41] relationship of Wolff. [42]

* * *

The Court: Why don't you just say plaintiff

refused to sell the story?
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Mr. Cohn: Refused to sell or consider selling.

The Court: On the other parts of that finding,

I don't want any finding that indicates that they

abandoned work on this story because of Foul-

stone's claim. [59]

I don't know what you have decided to put in the

finding there, but I don't think that is true. That

schedule they had, I am not convinced that Foul-

stone's claim had them abandon it. Nor am I con-

vinced that when her claim was settled up they

couldn't go ahead with the story. [60]

* * *

Mr. Susman: I hope so, your Honor. I think

it should be made clear in the findings that the

court is finding that there was no warranty express

or implied as to marketable title.

The Court: I want a finding as to that. And I

want a conclusion of law that there was none im-

plied by law.

Mr. Susman: To carry what your Honor said

a step further, I think there should also be a find-

ing, as your Honor indicated, that if there had

been such a warranty, express or implied, at the

time that Miss Foulstone made her claim, and it

came [62] to their knowledge, and the events tran-

spired that we have gone into, that the warranty

would have been breached.

The Court: That such a claim, even if com-

pletely unfounded, would have been a breach of

that warranty.

Mr. Sankary: I don't think that is the law.
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Mr. Cohn: But that is the judge's opinion. That

is what he believes. That is to say, even if it is

wholly unfounded it is sufficient to warrant a re-

scission, if you have a marketable title. If that is

the finding, that is what we should have.

Mr. Susman: I think all the findings should be

what the judge has

The Court: If I am reversed, put it on me.

Mr. Fendler: I do not think any finding on a

hypothetical situation is proper here.

Mr. Susman: In that event, Mr. Fendler, the

finding should be clear to the effect that the court

is not making a finding that if there had been such

a warranty that it had not been breached. And
I think that is implicit.

Mr. Cohn: I think it is all taken care of by a

description of what the facts were concerning the

relationship between Dr. Wolff and Mrs. Foul-

stone, just what she did, and what the arrangement

between them was. If that constitutes a claim on

the basis of which a purchaser may afterwards

rescind, there was a cloud; and if it does not [63]

constitute a claim, then it doesn't matter whether

there was a warranty, or not, they can't rescind.

I think that covers it, don't you.

Mr. Susman: I think the court has stated its

feelings, and I think the findings should be in ac-

cordance with what the court has indicated.

The Court: I feel this way: if Mr. Selvin is

right that the real estate rule applies, then I think

Mrs. Jones in Podunk can make a claim and the
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studio would have a right to rescind. That is the

only reason why I don't think that is the law.

Mr. Susman: Again, my feeling, my impression

is that it has to be a reasonable claim. It must

appear reasonable to the rescinding party. It can't

be an obviously false, unwarranted claim. There

must be some reasonable merit to it as appears to

the studio. That is Mr. Selvin's view.

Mr. Cohn: The test is not the subjective one,

what the purchaser might think about it. A million

dollars can get scared awfully fast. The test is what

a reasonable purchaser might think if he knew the

facts.

Mr. Susman: A reasonable purchaser in the

studio's place.

Mr. Cohn: I believe, your Honor, if you find

the facts as you have indicated you will find them,

the weight to be given to that cloud, such as it is,

will be a matter of law, which on a review on appeal

can be determined on the basis of the [64] facts

themselves.

The Court : I think so. If you add anything else

to it, it is just characterizing the facts that you

find.

Mr. Fendler: We will get them in in 10 days,

won't we?

Mr. Cohn: I hope so.

The Court: This time make the objections that

you want to, but if the findings can be corrected

by the insertion or deletion of portions, you might

so indicate it and I will go through them again, and

it may be that I will settle them without asking
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you in again. I oftentimes take findings and write

things in them or strike things out.

(Whereupon at 5:15 o'clock p.m., the hearing

was conckided.) [65]

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

United States District Court for the Southern

District of California.

I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Los Angeles, California, this 18th day

of February, A.D. 1952.

/s/ SAMUEL GOLDSTEIN,
Official Reporter.

[Endorsed] : Filed December 4, 1952.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 105, inclusive, contain the

original Complaint; Summons and Return of Serv-

ice; Answer of Erich Wolff and Victoria Wolf;

Amended and Supplemental Answer of Victoria

Wolff; Amendment and Supplement to Answer of

Erich Wolff; Order for Pre-Trial Hearing, etc.;

Pre-Trial Stipulation of Facts; Stipulation as to

Issues of Fact and Issues of Law, in Compliance

with Pre-Trial Order; Plaintiff's Statement of

Additional Issues of Fact and Law; Stipulation

of Facts; Opinion; Findings of Fact and Con-

clusions of Law; Judgment; Notice of Entry of

Judgment ; Notice of Appeal ; Cost Bond on Appeal

;

Designation of Record on Appeal and Stipulation

and Order Extending Time to Docket Appeal and

a full, true and correct copy of Minutes of the

Court for December 21, 1951, which, together with

the original Stipulation re Introduction of Testi-

mony and Testimony of Rudolf Monta, Original

Plaintiff's Exhibits 1 to 27, inclusive, original De-

fendants' Exhibits A to F, inclusive, and copy of

Reporter's Transcript of Proceedings on April 17,

18, 19, and 23, 1951, transmitted herewith, consti-

tute the record on appeal to the United States Court

of Appeals for the Ninth Circuit.
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I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00

which sum has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 10th day of July, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk,

By /s/ THEODORE HOCKE,
Chief Deputy.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO
SUPPLEMENTAL RECORD

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Califor-

nia, do hereby certify that the foregoing pages

numbered from 106 to 127, inclusive, contain the

original Interrogatories to be Answered by the

Plaintiff Loew's Incorporated, etc.; Answer of

Loew's Incorporated to Written Interrogatories of

Defendant Victoria Wolf and Appellant's Supple-

mental Designation of Record on Appeal, which

constitute the supplemental record on appeal to the

United States Court of Appeals for the Ninth Cir-

cuit.
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Witness my hand and the seal of said District

Court this 10th day of July, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk,

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 13453. United States Court of

Appeals for the Ninth Circuit. Loew^s Incorpo-

rated, Appellant, vs. Erich Wolff and Victoria

Wolf, Appellees. Transcript of Record and Sup-

plemental Transcript of Record. Appeal from the

United States District Court for the Southern Dis-

trict of California, Central Division.

Transcript of Record filed July 11, 1952.

Supplemental Transcript of Record December 8,

1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13453

LOEWS INCORPORATED, a Corporation,

Appellant,

vs.

ERICH WOLFF and VICTORIA WOLF,
Appellees.

APPELLANT'S STATEMENT OF POINTS
INTENDED TO BE RELIED UPON

Pursuant to Rule 19, subdivision 6, Loew's In-

corporated, appellant herein, hereby states the

points upon which it intends to rely on appeal as

follows

:

1. The finding of fact and the conclusion of law

by the District Court to the effect that defendants

did not warrant marketable or perfect title to the

story, ''Case History" under the Assignment of

All Rights or at all, and that plaintiff did not in-

tend to receive marketable or perfect title, are, and

each of them is, clearly erroneous. (Findings of

Fact Nos. 10 and 22 ; Conclusion of Law No. 10.)

2. The finding of fact and conclusion of law of

the District Court to the effect that at the time of

execution of the Assignment of All Rights, defend-

ants owned the complete, unconditional and unen-

cumbered title to the story *'Case History," that

title thereto was in defendants exclusively, that the

defendants had the sole and exclusive right to dis-
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pose of each and every right granted in said assign-

ment, that defendants had never caused any of said

rights to be impaired, and that neither the story

*'Case History" nor the use thereof by plaintiff

did infringe or would infringe upon the rights of

any other individual are, and each of them is,

clearly erroneous. (Finding of Fact No. 9; Con-

clusion of Law No. 7.)

3. The finding of fact and conclusion of law of

the District Court to the effect that defendants

have not failed to perform any promises made to

plaintiff, that neither of the defendants has done

or omitted to do anything in breach of their agree-

ment with plaintiff, that defendants have not

breached any warranty or any promises contained

in said Assignment of All Rights, and that there

was no failure of consideration for either the sale

of the story ''Case History" or for the execution of

said Assignment are, and each of them is, clearly

erroneous. (Findings of Fact No. 24 and No. 29;

Conclusions of Law No. 2 and No. 5.)

4. The finding of fact and conclusion of law of

the District Court to the effect that the representa-

tions made by defendants to plaintiff in connection

with the sale of ''Case History" were true, that the

work done by Elsie Foulstone on the story "Swear

Not by the Moon" was immaterial and irrelevant

to the purchase of "Case History" by plaintiff, and

that the failure to reveal the work done by Elsie

Foulstone was not a concealment of any material

fact, was not fraudulent, was not motivated by

I
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fraud, was not an intentional suppression of a ma-

terial fact, did not deprive plaintiff of information

which it was entitled to know and in no way injured

plaintiff are clearly erroneous. (Findings of Fact

No. 25 and 26; Conclusion of Law No. 6.)

5. The finding of fact of the District Court to

the effect that on March 21, 1949, defendants had

no notice of any fact, matter or thing which might

eventuate in an impairment of their right to enter

into said assignment is clearly erroneous. (Finding

of Fact No. 11.)

6. The finding of fact of the District Court to

the effect that plaintiff's belief that defendants

were the sole owners and authors of, and sole con-

tributors to, ''Case History," that no one else had

participated in the creation or writing of said story,

that the story was original in all material respects

with defendants alone, and that the title to said

story was complete, unconditional and unencum-

bered, was accurate in every respect, and that plain-

tiff was not mistaken concerning any fact material

to its purchase of said story is clearly erroneous.

(Finding of Fact No. 28.)

7. The finding of fact of the District Court to

the effect that plaintiff had no right to make the

demand contained in its letter of July 30, 1949, is

clearly erroneous. (Findings of Fact No. 13 and

No. 14.)

8. The finding of fact of the District Court to

the effect that the period between July 30, 1949,



486 Loew's Incorporated vs.

and December 25, 1950, was a reasonable period of

time for compliance by defendants with plaintiff's

demand of July 30, 1949, is clearly erroneous.

(Finding of Fact No. 16.)

9. The finding of fact of the District Court to

the effect that at all times after receipt by defend-

ants of plaintiff's demand of July 30, 1949, defend-

ants diligently sought to procure the instruments

therein demanded and otherwise to comply with said

demand is clearly erroneous. (Finding of Fact No.

16.)

10. The finding of fact of the District Court to

the effect that Elsie Foulstone in her work with

defendant Erich Wolff was an employee, rather

than a collaborator and co-owner of the results and

proceeds of such work, is clearly erroneous. (Find-

ings of Fact No. 2, 12 and 14.)

11. The finding of fact of the District Court to

the effect that except for matters in the public

domain, to wit, the facts about the medical oper-

ation known as prefrontal lobotomy and the facts

of defendant Erich Wolff's life, the story ''Case

History" is wholly different from the stories,

''Swear Not by the Moon," "Brainstorm" and

"Through Narrow Straits," is clearly erroneous.

(Findings of Fact Nos. 4, 5, 7 and 8.)

12. The finding of fact of the District Court to

the effect that the story "Case History" is a dif-

ferent story from the story "Swear Not by the

Moon" and that the two stories are dissimilar in
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every material respect except for matters in the

public domain, is clearly erroneous. (Findings of

Fact Nos. 4, 5 and 8.)

13. The finding of fact of the District Court to

the effect that no interest or right in the stories

entitled, *' Swear Not by the Moon," ''Brainstorm"

or "Through Narrow Straits," was ever sold or

transferred by defendants is clearly erroneous.

(Finding of Fact No. 3.)

14. The finding of fact of the District Court to

the effect that the claim made by Elsie Foulstone

was unfounded, that Elsie Foulstone never at any

time held any right, title or interest in ''Case His-

tory" and that plaintiff was never at any time sub-

ject to any rightful or valid or legal claim by Elsie

Foulstone is clearly erroneous. (Findings of Fact

No. 12 and No. 14.)

15. The finding of fact of the District Court to

the effect that it is not true that plaintiff has at

any time after March 21, 1949, been unable to pro-

ceed with the use of "Case History" or with pro-

duction of any motion picture based on said story

is clearly erroneous. (Finding of Fact No. 23.)

16. The finding of fact of the District Court to

the effect that it is not true that "Case History"

has been rendered valueless to plaintiff by reason

of any act or omission of defendants is clearly

erroneous. (Finding of Fact No. 23.)

17. The finding of fact of the District Court to

the effect that plaintiff had not terminated its use
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of the story ''Case History" on June 30, 1949, and

that plaintiff had not ceased to work on said story

because of the Foulstone claim, is clearly erroneous.

(Finding of Fact No. 27.)

18. The finding of fact of the District Court to

the effect that plaintiff's expenses of litigation,

including its counsel fees, were never assumed or

caused by defendants or either of them, is clearly

erroneous. (Finding of Fact No. 29.)

19. The District Court erred in its conclusion

of law that plaintiff had no right to rescind the

Assignment of All Rights at any time since March

21, 1949, and that plaintiff's rescission thereof was

ineffective. (Conclusions of Law Nos. 3 and 4.)

20. The District Court erred in its conclusion

of law that plaintiff suffered no injury by any act

or omission of defendants, that plaintiff is not en-

titled to damages from defendants, that plaintiff

is not entitled to be indemnified by defendants, and

that defendants are entitled to judgment herein.

(Conclusions of Law Nos. 8, 9 and 11.)

Dated: July 12, 1952.

LOEB AND LOEB,

HERMAN F. SELVIN,

ALLEN E. SUSMAN,

By /s/ ALLEN E. SUSMAN,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 15, 1952.
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[Title of Court of Appeals and Cause.]

STIPULATION AND ORDER RE EXHIBITS

It Is Hereby Stipulated by and between the

parties hereto, through their respective counsel, and

subject to the Order of Court, that none of the ex-

hibits except Plaintiff's Exhibit 2, heretofore desig-

nated to be printed as part of the record on appeal,

need be printed as part of the record on appeal, but

the same shall be considered by the Court in their

original form.

It Is Further Stipulated that Plaintiff's Exhibit

2 shall be printed as part of the printed record on

appeal herein, as heretofore designated by ap-

pellant.

Dated: September 15, 1952.

/s/ MORRIS E. COHN,
Attorney for Appellee

Erich Wolff.

HAROLD A. FENDLER and

ROBERT W. LERNER,

By /s/ ROBERT W. LERNER,
Attorneys for Appellee

Victoria Wolf.

LOEB AND LOEB,

By /s/ ALLEN E. SUSMAN,
Attorneys for Appellant

Loew's Incorporated.
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It Is So Ordered, September 17, 1952.

/s/ WILLIAM DENMAN,
United States Circuit Judge. ^

/s/ HOMER T. BONE,
/s/ WM. E. ORE,

Judges, U. S. Court of Appeals for the Ninth

Circuit.

[Endorsed]: Filed September 19, 1952.
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No. 13453.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

LoEw's Incorporated,

Appellant,

vs.

Erich Wolff and Victoria Wolf,

Appellees.

APPELLANT'S OPENING BRIEF.

Preliminary Statement.

This is an appeal by Loew's Incorporated (plaintiff be-

low) from a judgment determining that Loew's was not

entitled to rescind a contract with the appellees by which

the latter, in consideration of the payment of $15,000.00,

purported to grant to the appellant, with extensive war-

ranties, "the complete, unconditional and unencumbered

title and the sole and exclusive motion picture rights . . .

throughout the world" in and to a story entitled "Case

History." Loew's had rescinded the agreement in ques-

tion upon learning that one Elsie Foulstone had partici-

pated with appellee Erich Wolff in the writing of an

earlier version of the story and as a consequence was



claiming to be a co-author and co-owner of the work

which appellant had purchased, and had commenced liti-

gation to enforce her claims. The trial court denied

appellant's right so to do because, in summary, the state

of affairs relied upon to justify the rescission did not,

as a matter of law, constitute any breach of warranty,

failure of consideration or other ground for rescission,

and because no warranty covering the facts had been made.

The basic question raised by this appeal, therefore, is

whether, upon the facts about to be recited in detail, the

appellant was entitled to rescind because of the existence

of serious doubts about the title which it was supposed

to get, and because of the pendency of litigation over the

title. We think it can be demonstrated that the trial court

erred as a matter of law in the conclusion at which it

arrived.

Statement of Jurisdiction.

The statutory provision sustaining the jurisdiction of

the District Court is 28 U. S. Code, sec. 1332(a)(1).

The facts disclosing jurisdiction below are that plaintiff

is a citizen of the state of New York, defendants are resi-

dents and citizens of the state of California, and the mat-

ter in controversy, exclusive of interest and costs, exceeds

in value the sum of $3,000.00. [R. 3-4, 68, 80.]

The statutory provision sustaining the jurisdiction of

the Court of Appeals is 28 U. S. Code, sec. 1291.

Opinion Below.

The trial court's opinion is found at pages 49-67 of the

record, and is reported in 101 Fed. Supp. 981.



—3—
Statement of the Case.

A. The Pleadings.

The complaint herein was filed on November 2, 1949.

[R. 14.] It was framed in seven counts, all based, how-

ever, upon substantially the same facts. Those facts

were alleged to be these:

On March 21, 1949, the appellees sold and assigned to

appellant a story, entitled ''Case History" and purportedly

written and created by appellees alone. Appellant paid

appellees $15,000.00 as consideration for this sale and

assignment. As part of the sale appellees executed a writ-

ten agreement, pursuant to the terms of which the appel-

lees agreed to assign, transfer and sell to appellant all

rights of every kind whatsoever in and to the story, in-

cluding but not limited to the complete, unconditional and

unencumbered title thereto; and to execute, acknowledge

and deliver or to procure the due execution, acknowledg-

ment and delivery to appellant of any other instruments

which appellant, in its sole judgment and discretion,

might deem necessary or expedient to carry out or ef-

fectuate the purposes or intent of said sale and assign-

ment' [R. 4-5.]

In said agreement the defendants represented and war-

ranted that they were the sole authors and owners of the

story and of all rights therein; that there had never been

made any use of the story, or any part of it, with their

consent; that they had never done anything by which any

of the rights sold or assigned had been in any way im-

^A copy of the agreement was attached to and incorporated in

the complaint. [R. 4.] It is printed in full at pages 99 to 108
of the record.



paired; and that any use by appellant of the story would

not infringe upon the rights of anyone in any respect.

[R. 5.]

These provisions of the agreement were alleged to have

been breached in that, unknown to appellant until about

June 30, 1949, the story "Case History" was based upon

and copied in substantial part from a story entitled "Swear

Not By The Moon" created and written by appellee Erich

Wolff and one Elsie Foulstone as collaborators and co-

authors; that Elsie Foulstone thereby acquired and still

retained a partial ownership interest in "Case History";

and that notwithstanding that appellant deemed it neces-

sary and expedient that a quitclaim and release be pro-

cured from Elsie Foulstone and a reasonable time so to do

had elapsed, appellees failed and neglected to secure such

quitclaim or release. [R. 5-6.]

It was then alleged that a notice of rescission had been

served upon appellees by appellant together with an offer

of restoration and a demand for repayment of $15,000.00.

Appellees, however, have refused and still refuse to re-

pay any part of that sum. [R. 7.]

The foregoing facts were re-alleged in the second

count, with the addition of an allegation that appellees

had agreed to transfer, sell and assign to plaintiff a mar-

ketable and perfect title to the story, but said title was

neither marketable nor perfect since it was not free from

reasonable doubt or objection because of the collaboration

of Erich Wolff and Elsie Foulstone and the resulting

diverse claims of ownership to said story. [R. 7-8.]

Counts three, four, and five alleged the facts to which

we have already referred as constituting, respectively,

failure of consideration, fraud and mistake. [R. 8-11.]
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The sixth count set out appellees' agreement to indemnify

appellant against, make good and hold it harmless from

all loss, damage, costs, charges, legal fees and other ex-

penses incurred by reason of the breach of the provisions

of the agreement; and alleged damages as a result of

such breach in the sum of $15,000.00 together with at-

torneys' fees, costs and expenses. [R. 12-13.]

The seventh count incorporated by reference the mate-

rial facts pleaded in counts one, four and six, and alleged

damages by reason thereof in the sum of $15,000.00, to-

gether with attorneys' fees, costs and expenses. [R. 13.]

Appellees' answers, as amended and thereafter supple-

mented, admitted the jurisdictional facts, execution of

the agreement, payment of $15,000.00, demand for and

failure to procure a quitclaim or release from Elsie Foul-

stone, service of the notice of rescission, and the refusal

to repay any part of the $15,000.00. The remaining

allegations of the complaint were denied. [R. 14-33.]

It was also affirmatively alleged that appellants were the

sole authors of the story and that Elsie Foulstone was

not a co-author, did not participate in its writing and

had no interest in it [R. 25-26] ; that appellant had

failed to rescind promptly [R. 27-28, 37-39, 45-46] ; and

that in an action in the Superior Court of the State,

In and For The County of Los Angeles, commenced by

Elsie Foulstone to which appellees and Metro-Goldwyn-

Mayer, a corporation, were parties-defendant,^ a judg-

^Metro-Goldwyn-Mayer was never served with summons and
did not appear in that action. [R. 39-40.] Furthermore, the
judgment in that case expressly recited that no adjudication or
declaration of rights with respect to the case at bar was being made
[R. 40.]

Metro-Goldwyn-Mayer is a trade name used by appellant. There
is no corporation by that name. [R. 190.]



ment was entered on March 1, 1950, decreeing, in effect,

that Elsie Foulstone had never had any title to or interest

in the story "Case History." [R. 34-36, 39-45.]

B. The Facts.

On or about March 21, 1949, in consideration of the

payment of $15,000.00, appellees sold, granted and as-

signed to Loew's (a major motion picture producing com-

pany), a story entitled "Case History" recited to be

original and purportedly created and written by them.

[R. 46-47.] "Case History" is a story principally con-

cerned with the effects, physical and emotional, of a pre-

frontal lobotomy upon its characters. The story was pur-

chased by Loew's with a view to producing a motion pic-

ture based thereon in the fiscal year commencing Sep-

tember 1, 1949, and ending August 31, 1950. [R. 85,

86, 165.]

This transaction was evidenced by a so-called "Assign-

ment of Rights" executed by the appellees. The portions

thereof relevant to this appeal are as follows [Ex. 2, R.

99-104, 106]:

"1. That I, Victoria Wolf and Dr. Erich Wolff,

for and in consideration of the sum of Fifteen Thou-

sand and No/100 Dollars ($15,000.00), . . . have

given, granted, bargained, sold, assigned, transferred

and set over and by these presents do give, grant,

bargain, sell, assign, transfer and set over, forever,

until said Loew's Incorporated, hereinafter referred

to as the 'purchaser,' that certain manuscript con-

sisting of 41 pages of an original story entitled Case

History, hereinafter referred to as the 'work,' also

the title and theme thereof; together with all now
or hereafter existing rights of every kind and char-

acter whatsoever pertaining to said work, whether
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or not such rights are now known, recognized or con-

templated, and the complete, unconditional and un-

encumbered title in and to said work for all pur-

poses whatsoever.

"Without in any manner limiting or derogating

from the generality of the rights hereinabove in para-

graphs 1 and 2 granted to the purchaser, I hereby

particularly give, grant, bargain, sell, assign, trans-

fer, and set over forever to the purchaser the sole

and exclusive motion picture rights, talking picture

rights, and synchronized picture rights throughout

the world in and to said work, . . .********
"4. I hereby represent and warrant that I am

the sole author and owner of said work, together

with the title thereof; that I am the sole owner of

all rights of any and all kinds whatsoever in and to

said work, throughout the world; . . . that I

have the sole and exclusive right to dispose of each

and every right herein granted and/or purported to

be granted ; that neither said work nor any part there-

of is in the public domain; . . . that I have in

no way conveyed, granted or hypothecated any rights

of any kind or character in or to said work, or any
part thereof, to any person whomsoever, other than

the purchaser, nor have I granted any right, license

or privilege with respect to any of the rights herein

granted and/or purported to be granted, to any per-

son other than the purchaser; that I have not done

or caused or permitted to be done any act or thing

by which any of the rights herein granted and/or

purported to be granted to the purchaser have been

in any way impaired; ... I further represent

and warrant that said work is original with me in



all respects, that no incident therein contained and

no part thereof is taken from or based upon any

other literary or dramatic work or any photoplay, or

in any way infringes upon the copyright or any

other right of any individual, firm, person or corpo-

ration; and that the reproduction, exhibition or any

other use by the purchaser of said work in any form

whatsoever will not in any way, directly or indirectly,

infringe upon the rights of any individual, firm, per-

son or corporation whatsoever.

''7. I hereby agree duly to execute, acknowledge

and deliver, and/or to procure the due execution, ac-

knowledgment and delivery to the purchaser of any

and all further assignments and/or other instru-

ments which in the sole judgment and discretion of

the purchaser may be deemed necessary or expedient

to carry out or efifectuate the purposes or intent of

this present instrument.

"8. If the names of two or more persons appear

hereinabove in paragraph 1 as the 'undersigned,' or

if this instrument be executed by two or more per-

sons, then and in that event this agreement shall

be binding jointly and severally upon said persons,

and each of them, and each and all of the represen-

tations, warranties, agreements, and obligations on

the part of the undersigned, hereinabove set forth,

shall be and be deemed to be the joint and several

representations, warranties, agreements, and obliga-

tions of said persons, and each of them; . . ."

At the time of the purchase, no mention was ever made

to Loew's of the existence of Elsie Foulstone or of any

connection she may have had either with appellee Erich

Wolff or with any story or version of a story based on



the effect of a pre-frontal lobotomy upon the persons in-

volved in such a situation. Nor was any information to

that effect ever given by appellees to Loew's tmtil the

latter, about July 1, 1949, had itself discovered the fact.

[R. 47, 112, 391; Ex. 21, par. 16.] Erich Wolif, of

course, knew at all times of Foulstone's connection with

the story; and on April IS, 1949, he received a letter from

Elsie Foulstone's lawyer in which the latter's claim to be

a co-author and co-owner of the story was set forth.^

Nearly two months after Wolff was notified of Miss

Foulstone's claim Loew's received a communication from

her lawyer. [Ex. 3.] That letter is as follows:

"Several weeks ago I wrote to Dr. Eric Wolff at

9615 Brighton Way, Beverly Hills, California, on

behalf of my client, Elsie M. Foulstone, in connection

with the story 'Case History,' the motion picture

rights to which you purchased several months ago.

My client, Elsie M. Foulstone, is the co-author with

Eric Wolff of a story entitled 'Swear Not by the

Moon' which she registered with the Screen Writers

Guild on November 15th, 1944 under registration

No. 27458. This story 'Swear Not by the Moon' is

identical with 'Case History,' in fact the only thing

that is dissimilar about the stories is the title.

"I informed Dr. Wolff in my letter of several

weeks ago, that it was my intention to bring such

legal proceedings against him, against you and

^This letter was immediately answered by Wolff's lawyer (Har-
old A. Fendler, who later appeared herein as attorney for Mrs.
Wolff). [Ex. 6.] It is interesting to note that while at the trial

it was contended by appellees that Miss Foulstone's connection with
Wolff's writing activities was not that of a collaborator but only
that of a typist or amanuensis, in this letter Mr. Fendler refers to
her as a collaborator. See, also, Ex. 22, in which Dr. Wolff
similarly refers to her as his collaborator.
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against a Victoria Wolff, as would be necessary in

the premises for the purpose of protecting Miss

Foulstone's rights. Dr. Wolff responded through his

attorney and offered us a sum in settlement of this

matter which, in my opinion, was utterly ridiculous;

this offer of settlement was declined by us.

"Miss Foulstone is the co-owner of the story which

you purchased under the name of 'Case History' and

her position in this respect is firm. I have in my
possession sufficient evidence to convince you that

Miss Foulstone's claim is justified. Accordingly I

am hereby putting you upon notice that in the event

my client's claim as co-owner of the story which you

purchased is not satisfied within the course of the

next week or so I shall have no other alternative but

to commence suit against you, Dr. Wolff and Vic-

toria Wolff, the latter being Dr. Wolff's so-called

collaborator on the last version of 'Case History.'
"

Immediately upon receipt of this letter Loew's com-

municated with Wolff's agent. [Ex. 4.] Shortly there-

after, i.e., on July 7, 1949, Dr. Wolff came to appellant's

studio for the purpose of discussing the situation pre-

cipitated by the Foulstone claim. He brought with him

copies of two versions or treatments of the story upon

which Miss Foulstone had worked, presented them to

Mr. Monta (appellant's representative) and told him the

stories were entirely different from the one purchased by

Loew's. Monta, after looking at the copies submitted,

insisted that there were similarities, stated that this was

a serious matter and that a quitclaim would be necessary.
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Wolff agreed to go to his lawyer and suggest that $500

be offered for a quitclaim.'^ [R. 339-341.]

Mr. Monta, who was qualified as an expert on the

copyright and literary property laws of European coun-

tries [Ex. 21, par. 1], testified that at this meeting with

Wolff on July 7, 1949, he told the latter that because in

countries other than the United States a license or assign-

ment of rights to literary property was ineffective unless

joined in by all, or in some countries by a majority, of

the co-authors, Loew's would be unable to exhibit "Case

History" abroad and so would not produce a motion pic-

ture based on that story without obtaining valid convey-

ances or releases from all co-authors or collaborators.

[Ex. 21, par. 3.]

After July 1, but prior to July 7, 1949, Monta ob-

tained a copy of the story upon which Miss Foulstone had

worked (entitled "Swear Not By The Moon") and com-

pared it with "Case History." As a result of that com-

parison, he came to the opinion, and so told Wolff on

July 7, 1949, that the two were sufficiently similar to pre-

sent at least a jury question as to whether "Case History"

was copied from "Swear Not By The Moon." [Ex. 21,

par. 5.] At this same meeting Wolff told Monta that it

was understood between the former and Miss Foulstone

^Mr. Monta's version of this conversation while considerably
more detailed is not substantially different except that he says, and
Wolff denies, that the latter stated that he approached Miss Foul-
stone, a professional writer, for the purpose of having her, together
with him, write a fictional story in which the lobotomy operation
would be used as a dramatic device. [R. 138-142, 144-153, 340-
341.]
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that in the event of a sale of "Swear Not By The Moon"

the proceeds were to be divided equally between them.

[Ex. 21, par. 6.] He also informed Monta that Mrs.

Wolff had read the Foulstone material during and shortly

after the time that Miss Foulstone and Dr. Wolff were

working on "Swear Not By The Moon." [Ex. 21, par.

17.]

In the course of this discussion Wolff, according to

Monta, gave the latter a letter from his attorney [Ex. 7]

and a copy of a letter dated April 19, 1949, from Wolff,

outlining for his attorney the facts in relation to the

writing of the story sold to Loew's.^ [Ex. 22; R. 397-

398, 402-403.] A portion of this letter is as follows:

"In 1943 and 1944 I read the first reports about

a surgical treatment for Melancholia (prefrontal

lobotomy). The fact that the patient, after opera-

tion, lost his depression but became childlike fasci-

nated me as being a nucleus for a film story. In

1944, Mrs. Elsie Foulstone was recommended to me
as a writer after I had previously failed to secure

somebody else's collaboration. Mrs. Foulstone agreed

to work the story out with me and made one very

brief synopsis of 7 pages, of which she herself wrote,

'The accompanying brief synopsis was written simply

for the purpose of protecting the main idea.' After

further discussion with me about the trend of the

action, she delivered to me 17 pages representing a

story called 'Swear Not By The Moon,' the title of

which was her invention. I advised Mrs. Foulstone

^Dr. Wolff, when first questioned about leaving a copy of this

letter, could not recall whether or not he had done so. [R. 394-

395.] Later, and after its impeaching significance became appar-

ent, he suddenly recalled that he had not given it to Monta. [R.

403-404.] The fact remains that appellant had it in its possession

and produted it at the trial.
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that changes would have to be made, as certain pas-

sages occured in the story which I, as a professional

man, could not accept. Mrs. Foulstone shortly there-

after wanted to have our relationship changed, in

so far as she informed me that she could not afford

to continue working on the same basis and that she

would have to ask me for a monthly salary if I in-

tended to go on writing the story with her. All this

happened on a friendly basis. After I refused to do

so, she withdrew from our collaboration, sent me
several copies and also a bill for typing expenses. A
check of $10.00 was sent to her on January 18, 1945.

When we parted on friendly terms, I told her I could

understand her situation and that she on her part

should understand that I would try to find another

collaborator, which she accepted gladly. Thus, my
collaboration with Mrs. Foulstone ended through her

and not through me."

It is interesting and of significance to compare this

letter with Dr. Wolff's testimony given before the letter

was produced at the trial. Thus, in the letter he relates

that he went to Mrs. Foulstone after he "had previously

failed to secure somebody else's collaboration . .
."

He testified, though, that before getting Mrs. Foulstone,

he had told his idea to Miss Wolf (who later became

his wife, the appellee Mrs. Wolff) but not "for the pur-

pose of securing her collaboration . .
." [R. 2>77.^

Again, in the letter he says that Mrs. Foulstone "agreed

to work the story out with" him; but his testimony was

that it was definitely understood that she was to do no

creative work whatever and that he "never did" ask Mrs.

Foulstone "to arrange to work the story out with" him.

[R. 379-380.] Similarly, in the letter he states that

Foulstone wanted to have their "relationship changed, in
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so far as she informed me that she could not afford to

continue working on the same basis . .
." From the

witness stand, however, he denied that compensation was

ever discussed or that she ever told him "that she wanted

[the] relationship changed as she could not afford to

continue working on the same basis as she had been,"

[R. 380, 388-389.] In the letter Wolff comments that

after Mrs. Foulstone "withdrew from our collaboration,

she sent me several copies and also a bill for typing ex-

penses ..." At the trial he swore that she never

sent or brought him any such bill, and that she brought,

not sent, copies of the manuscripts.® [R. 390.] Finally,

in the letter Wolff says that he told Mrs. Foulstone

that he "would try to find another collaborator . . .";

but he testified unequivocally that he did not tell her that.

[R. 391.] And, of course, he now denies that she was

his collaborator, although he referred to her as such sev-

eral times in this letter.

During the week following Dr. Wolff's meeting with

Monta they talked on the telephone on several occasions.

The gist of these conversations was that Wolff was doing

his best to obtain a release from Miss Foulstone, that

she was being unreasonable in her demands, but that if

he was not rushed he had reason to believe that he would

succeed. Monta agreed to wait until July 13, 1949, be-

fore he would discuss the matter with the head of the

studio and turn it over to the studio's attorney. [R.

153-155.] On July 12, 1949, Monta was called by

Wolff's new lawyer, who joined in Monta's conclusion

^There is in evidence a copy of a letter from Miss Foulstone to

Wolff, dated January 12, 1945, enclosing a bill for $10.00 expenses
incurred for typing and registration. [Ex. 18.] Wolff on January
18 sent his check for that amount. [Ex. 19.]
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that Dr. Wolff should secure and deliver a waiver and

release from Miss Foulstone. | R. 155-156.]

As a result of Dr. Wolff's insistence that he would

reach an understanding with Miss Foulstone, Monta did

not refer the matter to Loew's lawyers until July 21, 1949.

On that day Wolff told Monta that he saw no reason why
he should settle with Miss Foulstone because he had been

advised by his lawyers that she had no proper or legal

claim. Accordingly Monta referred the case to Loew's

attorneys. [R. 157-158.]

On July 30, 1949, counsel for Loew's wrote the Wolffs'

then attorney (with copies to the appellees personally) as

follows [Ex. 8] :

"Loew's Incorporated has referred to us the present

controversy over the authorship of and rights in

'Case History' a story all rights in and to which were

purportedly assigned to Loew's Incorporated by Vic-

toria Wolf and Dr. Erich Wolff.

"As you know. Miss Elsie M. Foulstone now claims

to be a co-author of the work and entitled to rights

therein. Loew's Incorporated obviously is in no posi-

tion to determine the correctness of this claim and

perhaps even more obviously is in no position safely

to proceed to make use of the material purportedly

assigned to it, in the face of this outstanding claim.

"You are no doubt aware that as a part of the

assignment to Loew's, Victoria Wolf and Dr. Erich

Wolff not only made full and complete warranties

and representations of title, originality and non-

infringement but also agreed to execute, acknowlelge

and deliver and/or procure the due execution, ac-

knowledgment and delivery to Loew's of any and all

further assignments and/or other instruments which

in the sole judgment and discretion of the purchaser
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may be deemed necessary or expedient to carry out

or effectuate the purpose or intent of the assig-nment.

The purpose and intent of the assignment was, of

course, to vest in Loew's full and complete title in and

to all rights in and to the work in question.

"Accordingly, Loew's has determined that it is

necessary and expedient in order to carry out or

effectuate the purpose and intent of the assignment

that Dr. Wolff and Miss Wolf procure the due exe-

cution, acknowledgment and delivery to Loew's of a

quitclaim and release from Miss Elsie Foulstone

which will have the effect of quitclaiming to Loew's

any and all rights in and to the work in question

which Miss Foulstone may claim to have and which

will release Loew's of and from any and all liability

to her on account of any use of that work which

Loew's may make.

*'In the event such a quitclaim and release is not

forthcoming within a reasonable time, Loew's In-

corporated will have no alternative but to rescind the

agreement between it and Dr. Wolff and Miss Wolf

and demand a return of the consideration and all

things of value paid by it to them.

"Copies of this letter have been forwarded to Dr.

Wolff and Miss Wolf."

Then ensued an exchange of correspondence between

the attorneys ending with a letter from Dr. Wolff's coun-

sel under date of September 21, 1949. The upshot of this

correspondence was that a quitclaim or release from Miss

Foulstone could not be obtained but that Miss Foulstone

had been prevailed upon to commence litigation to settle

the matter. [Exs. 9 to 13, inch] On September 30 and

October 1, 1949, notice of rescission was served on Dr.

and Mrs. Wolff respectively. [R. 48; Ex. 15.]
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In the meantime, and before the notice of rescission

was served, Miss Foulstone commenced an action in the

Superior Court of the State of California, in and for the

County of Los Angeles, against the Wolffs and "Metro-

Goldwyn-Mayer" as defendants seeking varied relief in re-

spect of her claim that she was a part owner of ''Case His-

tory". Neither Loew's, nor any entity called Metro-

Goldwyn-Mayer, was served with summons in that action,

nor did they appear therein, [R. 48, 427-429.] When
the cause was called for trial, counsel for Miss Foulstone

requested a continuance which was refused, after which he

stated that he was not in a position to offer any evidence.'^

The Wolffs then offered evidence, and on March 1. 1950,

a judgment was entered, declaring and adjudging them to

be the sole authors and owners of ''Case History" and

that Miss Foulstone never had any right, title or interest

in it. [R. 39-42, 48.] The judgment expressly recited

that [R. 40-41]:

".
. . this Court makes no adjudication or

declaration of rights with respect to that certain

action now pending in the United States District

Court, Southern District of California, Central Divi-

sion, No. 10526-M, wherein Loew's Inc., a corpora-

tion, is plaintiff and Erich Wolff and Victoria Wolff

are defendants, in which action rescission of said

assignment and sale is prayed for by said Loew's

Inc."

Considerable evidence was taken below apropos of the

relationship between Miss Foulstone and Dr. Wolff and

the nature and extent of their respective contributions to

the story upon which she worked. The points raised on

''Apparently because Miss Foulstone was in Paris, France. [R.

177-178.]
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this appeal do not make it necessary for us to argue that

Miss Foulstone was in fact a co-author of "Case History".

We need only show that the facts of her participation

in the work were sufficient to raise reasonable doubts or

misgiving's as to the title which was conveyed to appellant

and that they indicated that any use of the story without

Miss Foulstone's consent wuold result in litigation as, in

fact, it did. Accordingly, the evidence of Foulstone's part

in the writing need not be summarized in any detail. It

will do merely to note that Miss Foulstone's testimony

tended to show that she was in fact the co-author of, and

collaborated with Dr. Wolff upon, a story quite similar in

basic plot or "central core" to "Case History" [R. 177-

183. 190-229] ; while Wolff's testimony, contrary to the

plain implications and express statements of his letter of

April 19, 1949 [Ex. 22] was to the general effect that she

was not a collaborator but only one whom he had employed

to put his ideas and material into good English.® [R. 299-

330.] He also denied that there was any substantial

similarity between "Case History" and the story upon

which Miss Foulstone worked, but that is obviously a

matter to be determined by a comparison of. the stories.®

Prior to July 1, 1949, Loew's had assigned Marguerite

Roberts, one of its writers, to work on the preparation of

a screenplay of "Case History." She worked in that

^Miss Foulstone, when she commenced her work, was virtually

a stranger to Dr. Wolff. According to Wolff she agreed to do
the purely menial and mechanical job which he requested her to

undertake without any discussion or promise of compensation.
[R. 379-380.] That is hardly a typical act of generosity from
a stranger. But it is not uncommon for two writers to collaborate

on the tacit assumption that they will each share in the proceeds

of a sale of their joint work.

®For the Court's convenience we have summarized the stories

involved in the appendix to this brief.
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capacity for a little over three weeks and then was tem-

porarily taken off for some emergency assignments. Be-

fore she was in a position to resume work, the Foulstone

claim had been made and the story department was ordered

to do no more until the "legal hitch" had been cleared.

[Ex. 21, pars. 8, 9 and Exs. 4 and 5 attached thereto;

R. 345-364.]

All motion pictures produced by Loew's are distributed

throughout the world; and as a general rule about 60%
of the total revenue comes from this foreign distribution.

[R. 94-98.] In countries other than the United States

rights to literary property to be effective, must be acquired,

depending upon the country involved, either from all co-

authors, from a majority of them, or, in event of disagree-

ment among the authors, from a court decision. Conse-

quently, motion pictures cannot safely be exhibited in

foreign countries without a license or assignment from

all co-authors or collaborators.^*' [Ex. 21, par. 2.]

C. The Opinion, Findings and Judgment.

In his written opinion the District Judge stated that

there was no warranty express or implied which protected

the purchaser of literary property against claims raising a

doubt as to the title actually conveyed and that Hollyzvood

Plays, Inc. v. Columbia Pictures Corp., 299 N. Y. 61, 85

N. E. 2d 865 (directly in point to the contrary, and, so far

as we know, the only case factually on all fours) was

erroneous and would not be followed. [R. 57-60.] He
made it clear that he was not deciding that the title which

i**In the United States a license from less than all co-owners of

a literary work will give the licensee a non-exclusive right. [Cases

cited, Point I, First, infra.] In the instant matter, however,
Loew's bargained and paid for an exclusive right. [Ex. 2 ; R. 100,

101.1
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Loew's got was free from doubt, but only that the agree-

ment did not contain any provision which was breached by

the existence of facts casting doubt on the title. [R. 66-

67,]

The District Court found, in effect, that appellees were,

at the time of the assignment, the owners of the complete,

unencumbered and unconditional title to "Case History";

that it was not similar to "Swear Not By The Moon" ex-

cept in incidents and matters which were in the public

domain ;^^ that Elsie Foulstone had no rights in "Case

History" and her claim to have any right therein was un-

founded; that appellant had no right to demand that ap-

pellees procure a release or quitclaim from Foulstone ;^^

and that from the receipt of that demand appellees had

acted with diligence. [R. 68-80.]

As a matter of law, the Court concluded that title was

effectively transferred to appellant; the latter's rescission

was ineffective and without right; there was no breach of

warranty, failure of consideration, or fraud; and no war-

ranty, express or implied, of perfect or marketable title

had been made. [R. 80-81.] The judgment conformed to

these conclusions, denying appellant any relief whatever.

[R. 83.]

^^Here the District Judge overlooked the legal effect of the fact

that appellees warranted, without qualification of any kind, that

"neither said work nor any part thereof is in the public domain."

[R. 103.] See Point III, injra.

i^This is obviously a misplaced conclusion of law.
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Specifications of Error.

1. The District Court erred in not finding and conclud-

ing that the title conveyed to appellant was subject to

reasonable doubts and the possibility of litigation over it

and that as a result appellant was entitled to rescind.

2. The District Court erred in finding and concluding

that appellees had not failed to give to appellant a "com-

plete, unconditional and unencumbered title" in and to

the literary work purchased by the latter.

3. The District Court erred in finding and conclud-

ing that appellees had not failed to give to appellant the

sole and exclusive motion picture and talking motion pic-

ture rights throughout the world in and to said work.

4. The District Court erred in finding and conclud-

ing that appellees had not failed to perform their con-

tractual obligation to procure the due execution and de-

livery of documents deemed to be necessary to carry out

or effectuate the purposes or intent of the appellees' agree-

ment with appellant.

5. The District Court erred in finding that parts of

"Case History" were in the public domain, and not at

the same time, finding and concluding that on account

thereof appellees' warranty that none of the work was

in the public domain had been breached.

L
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Summary of the Argument.

1. Under its contract with appellees the appellant was

supposed to get the whole title to, and all rights of every

kind in, a literary property allegedly written by the for-

mer. As a matter of law, such a title is not delivered

when, notwithstanding its actual condition in fact, it is

so surrounded with doubt and is so subject to the possi-

bility of litigation as to leave open the likelihood that it

may not give the purchaser that which he bought ; and that

is true even though it may turn out that the doubts were

groundless and the title was in fact good. Just that situ-

ation of doubt and litigation over the title existed here.

A third party claimed to be the owner of an interest in

the property and commenced litigation against appellant

to enforce that claim. The position of this third party

was not grounded on irrelevant or dissociated facts but

on the admitted circumstance that she had worked with

one of the appellees in the writing of a story based on the

same basic dramatic situation. There was, therefore, a

serious possibility that her claim might be upheld and it

was certain that, whether upheld or not, litigation would

be necessary to settle the controversy. The rule of law

relied on is, therefore, directly applicable. [Point I,

infra]

2. Appellees agreed to procure the execution and de-

livery to appellant of such additional instruments as, in

appellant's sole judgment and discretion, were necessary

or expedient to carry out the purposes of the contract.

That purpose was to give appellant the whole title. Ap-
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pellant determined that it was necessary and expedient,

to carry out the purpose, that a quitclaim or release be

procured from the claimant. That determination, involv-

ing the exercise of judgment and discretion, was con-

clusive on appellees; but appellees failed to obtain such

additional instrument and repudiated their promise by

denying that they were obligated so to do. This was a

material breach justifying rescission by appellant. [Point

II, infra.]

3. The similarities between the story sold to appellant

and that upon which the third party claimant worked

were sufficient, when coupled with the evidence of access,

to have supported a California court in finding that there

was unauthorized copying by appellees from a story owned

in part by the claimant. There was, therefore, a serious

possibility that the title conveyed to appellant would turn

out to be defective. On the other hand if, as found

below, those similarities were only in respect of matters

in the public domain, it should have been found that ap-

pellees' warranty that nothing in their story was in the

public domain was breached. [Point III, infra.]
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ARGUMENT.
I.

The Existence of a Reasonable Doubt as to the Title

to Property or of Facts Making It Likely That
Litigation Over Title Will Have to Be Faced Be-

fore Title Is Reasonably Assured Justifies a Buyer
of the Property in Rescinding the Purchase. That
Principle Is Applicable Here Because of the Claim

of a Third Party That She Was a Co-owner of

the Property Sold, Which Claim Was Based on

Admitted Facts Tending to Support It; and Be-

cause Litigation by Such Third Party Was in

Fact Commenced Against the Buyer.

First: It cannot properly be denied that at the time

Loew's rescinded the transaction here involved reasonable

doubt existed as to whether it had acquired the rights

which it supposed it had purchased from appellees.

Neither can it be denied that there was also at that time

a reasonable likeHhood that if any use of those rights

was attempted to be made litigation would ensue. There

was much more to the situation than the mere making of

an adverse claim by Elsie Foulstone. The facts, ad-

mitted by Dr. Wolff at the time, established a definite

association between her and Wolff. They established

as well an admitted participation by her in the writing

of a story around the basic premise of the effect upon a

doctor of the performance of a pre-frontal lobotomy on

his wife; and there was shown enough of a colorable simi-

larity between the two stories to make it likely that Hti-

gation, which conceivably could have been lost by Loew's,

would have to be faced before a clear title would be as-

sured. [See, Point III, First, infra.]
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More specifically, by September 30, 1949, when the

notice of rescission was served, Loew's had been informed,

either by Dr. Wolfif, or by statements of others con-

firmed by him, of the following facts:

1. Miss Foulstone was claiming to be Dr. Wolff's

collaborator in the writing and, therefore, a co-owner,

or ''Swear Not By The Moon" from which "Case

History," she insisted, was copied. [Ex. 3.]

2. Both works were built around the central situ-

ation of a doctor engaged in research at a univer-

sity, who met and married a woman who was a re-

reach assistant at the same school, and who, after

the birth of a child, suffered from profound melan-

cholia. A pre-frontal lobotomy was performed to

relieve that condition, as a consequence of which the

personality of the wife so changed as to bring

about other and equally serious problems which ulti-

mately wrecked or threatened to wreck the marriage.

[Appendix, infra.]

3. Dr. Wolff had gone to Miss Foulstone for the

purpose of getting her to work with him in the

writing of a story based on that central situation.

[Ex. 22.]

4. Miss Foulstone did in fact work with Wolff,

producing a short outline of a proposed story which

was registered with the Screen Writers Guild [Ex.

E; R. 129-133, 198]; and a longer treatment of it

which built up that outline into a recognizable and co-

herent work. [Exs. 17, 22; R. 190-201, 307-321.]

5. Dr. Wolff himself, in a letter to his lawyer,

of which Loew's had knowledge, described his asso-
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ciation with Miss Foulstone as a "collaboration" and

referred to her as a ''collaborator."^^ [Ex. 22.]

6. Miss Foulstone not only threatened legal action

if Loew's ignored her claimed rights but, two weeks

before the rescission notice was served, had actually

commenced such an action. [R. 14-15, 48.]

7. Efforts by the Wolffs to obtain a quitclaim

or release from Miss Foulstone had been unavailing;

and, what is more important, before recission was

declared, they disclaimed any obligation to procure

one and declined to make any further effort along

that line. [R. 157-158.]

8. Aside from a general and conclusional state-

ment to the effect that Miss Foulstone's claim was

"spurious" the effort to persuade Loew's that that

claim could be safely ignored was not based on any

denial of an interest on Miss Foulstone's part in

"Swear Not By The Moon" but upon the argument

that "Case History" was wholly unhke the Foulstone-

Wolff story. [Exs. 7, 22; R. 339-341.]

Nor was this all. The context which gave significance

to the facts above recited was the following:

1. "Case History" was purchased for the purpose

of producing a motion picture based thereon to be

distributed throughout the entire world. To accom-

plish that purpose, as Wolff was told, Loew's would

^^Dr. Wolff states that at the time he wrote the letter—April

19, 1949—he had not had the benefit of legal advice and so did

not understand the technical meaning of the words used. [R.

411-412.] But, three days before Dr. Wolff's letter, his then

lawyer wrote to Miss Foulstone's attorney and similarly described

the relationship. [Ex. 7.]
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be required to invest around $1,000,000.00. [R.

147.]

2. From 50% to 60% of the total revenues which

would be derived from such a production would come

from foreign countries; but, if Miss Foulstone should

in fact turn out to have been a co-owner the pic-

ture could not have been distributed in those coun-

tries. [Ex. 21, pars. 2, 3; R. 94-98.]

3. Even in the United States, the absence of Miss

Foulstone's consent to use of the work by Loew's

would limit the latter to a non-exclusive license,

rather than the exclusive rights for which it bar-

gained and paid. [Klein v. Beach, S. D., N. Y.,

232 Fed. 240, 247, affirmed 239 Fed. 108; Brown v.

Republic Productions (Cal. App.), 68 A. C. A.

136, 156 P. 2d 40, affirmed on other grounds, 26

Cal. 2d 867, 161 P. 2d 796, and cases there cited.]

4. Production of the picture was scheduled for the

fiscal year 1949-1950 [R. 85, 86, 165] ; but if, as

turned out to be the case. Miss Foulstone commenced

a lawsuit, production would have to be deferred, since

it was and is common knowledge that trial and ap-

pellate calendars in both state and federal courts

made it more than likely that such litigation would

not be finally determined for a year or more.^^

5. As a matter of law, one who works with an-

other in the joint or mutual creation of literary prop-

erty is a co-author and, therefore, an owner of an

undivided interest in the product of the joint effort.

[Maurel v. Smith, S. D., N. Y., 220 Fed. 195, a/-

^^It has been nearly four years since the instant case was com-
menced and it is still months away from final determination.
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firmed 271 Fed. 211; Ediv. B. Marks Music Corp.

V. Jerry Vogel Music Co., 2 Cir., 140 F. 2d 266;

Ball, The Law of Copyright and Literary Property,

sec. 112, pp. 242-243; Cal. Civil Code, sec. 981.]

In the face of these facts the conclusion is inescapable

that disregard of Miss Foulstone's claim would have been

sheer folly. Without reasonable and legally effective as-

surance that this claim was disposed of, Loew's alterna-

tives were, on the one hand, to put a million dollars or

more at risk, with the possibility of very substantial if

not total loss; or, on the other hand, to forbear making

use of that which it bought and which was of no value

to it unless used. The law does not impose any such ab-

surd dilemma upon one who purchased, and was assured

and guaranteed that he was purchasing, the "complete,

unconditional and unencumbered" title to literary proper-

ty, and who bargained and paid for the "exclusive motion

picture rights . . . throughout the world" in and to

such property.

The general rule is, of course, firmly established, in

California as elsewhere, that one who purchases property

under such circumstances is entitled, not only to a title

good in fact, but as well to a title free from reasonable

doubts and from possibility of litigation.^^ In Sheehy v.

Miles, 93 Cal. 288, 292, 296-297, 28 Pac. 1046, 1047-

1048, the court said this in respect of the proposition

under discussion:

"In the case of Turner v. McDonald, 76 Cal. 177,

this court said: 'A perfect title must be one that

^^Since this is a diversity case and the contract whose legal

effect is in issue is a California contract, it is the law of that

state which must control. {Erie R. Co. v. Tompkins, 304 U. S.

64.]



—29—

is good and valid beyond all reasonable doubt'; and

in that case it was conceded by counsel upon both

sides that a title, to be good, 'should be free from

litigation, palpable defects, and grave doubts, should

consist of both legal and equitable titles, and should

be fairly deducible of record.' It would seem, in fair-

ness to the vendee, that the foregoing requirements

should be held absolutely necessary, in order to fully

satisfy the covenant of perfect title. Certainly such

a condition of title must exist before it can be said

to be good and valid beyond reasonable doubt. . . .

"In this case the recitals in the homestead were

not evidence to the vendee that the title was good,

neither was he compelled to go out into the world

upon an exploring expedition, and by an examina-

tion of witnesses determine, and perchance determine

wrongly, the existence of those facts that were neces-

sary to exist in order that Jane Styles, the widow,

may have acquired this property by right of survivor-

ship, to wit, that it was community property; that

Styles and his wife resided upon the property with

their children at the time the homestead was declared

and recorded; that it had not been abandoned; that

it was not void by reason of a previous homestead

having been declared; that Styles was dead, etc.

. . . For the foregoing reasons, we conclude that

appellants' title to this realty was not free from

palpable defects and grave doubts, was not fairly

deducible of record, and was not a good and valid

title beyond reasonable doubt." [Italics ours.]

Another and persuasive case is Pecklmm v. Stezvart, 97

Cal. 147, 153, 31 Pac. 928, 930. There the defendant

agreed to convey to plaintiff a "good and perfect title"

to certain lots. Plaintiff brought action to recover dam-
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ages for failure to convey such a title. The facts were

that in the chain of title the lots appeared at one time

to have been owned by one K. F. Redmond but the

vendor acquired his title from one K. F. Redman by a

deed which recited that Redman had been erroneously

described as ''Redmond" in the earher conveyance. In

affirming a judgment in favor of the vendee, the Califor-

nia Supreme Court said:

". . . The apparent legal title was in K. F.

Redmond, and a deed executed by K. F. Redman
was not apparently sufficient to transfer such title.

. . . The second deed from Redman, in which he

recites that he is the identical person named as Red-

mond in the prior conveyances, does not help the

matter. These recitals may be true in point of fact,

and upon being established by proof in a proper ac-

tion the defendant could doubtless be able to obtain

a judgment reforming the deeds under which his

grantor, Redman, claimed, and which judgment

would, in effect, give him a 'good and perfect title'

to the land, within the meaning of the law and the

agreement which he made with plaintiffs. But a

good and perfect title is one which is not only good

in point of fact, but it must also be apparently perfect

when exhibited,—that is, free from any reasonable

objection. It is not sufficient that it can be shown to

be good as the result of an action instituted for the

purpose of reforming defects existing in any deed,

which is necessary to make the chain of title com-

plete/' [Italics ours.]

Again, in Turner v. McDonald, 76 Cal. 177, 179-180,

18 Pac. 262, 263-264, a vendee of real property sued to

recover the money he had paid on the ground that the

vendor's title was not good or perfect. The vendee con-

tended that the title was subject to doubt because the
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vendor acquired it by a conveyance from the attorney-in-

fact of his grantor, and that the attorney's power, Hmited

to authority to sell property which the principal owned,

was executed at a time when the principal did not own

the property but only held it by way of mortgage. The

vendor, however, urged that his title was in fact perfect.

The Supreme Court did not decide the actual state of the

title but, it held, there was enough of a doubt about it to

justify the vendee in refusing to accept it, the Court said:

*'A perfect title must be one that is good and valid

beyond all reasonable doubt. Whether the title in

particular cases is good or not is a question which

it is often difficult to determine, and one upon which

lawyers and judges sometimes disagree. 'Though

the court,' it has been said, 'may entertain an opinion

in favor of the title, yet if it be satisfied that that

opinion may fairly and reasonably be questioned by

other competent persons, it will refuse specific per-

formance. Thus, in a case before Sir John Leach,

he expressed the strong inclination of his opinion to

be in favor of the title, and yet refused the relief

sought by the plaintiff; and in the recent case of

Pyrke v. Waddingham, in which the Vice-Chancellor

Turner discussed the subject now before us, he ex-

pressed an opinion in favor of the title, but never-

theless dismissed the vendor's bill, with costs. Still

less, of course, will the court force a title on a pur-

chaser in opposition to the decision of another court,

though it may think that decision to be wrong.' (Fry
on Specific Performance, sec. 579; see also Richmond
V. Gray, 3 Allen, 25 ; Sturdevant v. Jacques, 14 Allen,

523.)

"It is admitted that a title to be good 'should be

free from litigation, palpable defects, and grave
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doubts; should consist of both legal and equitable

titles, and should be fairly deducible of record,'

"Upon the showing made, it seems to us that de-

fendant's title was not free from grave doubts as to

its sufficiency. . . ."

Another good decision is Whelan v. Rossiter, 1 Cal.

App. 701, 703-706, 82 Pac. 1082, 1083-1084. There the

plaintiff had agreed to purchase land, the contract pro-

viding that the vendee should have fifteen days to exam-

ine title and if found defective the vendor should have a

reasonable time to perfect title. The vendee objected to

the title on the ground that there existed an agreement

between the owners of this and adjoining property pur-

porting to impose restrictions on its use, and, although a

judgment declaring this agreement invalid had been en-

tered, an appeal was pending. The vendor informed the

vendee that he could not remove the restrictions. The

vendee then demanded return of his deposit and upon re-

fusal brought an action. A judgment in his favor was

affirmed, the Court saying:

''Appellant insists that, notwithstanding the agree-

ment above referred to, and the litigation concerning

it then actually pending, the title to the lot was not

defective. In this regard it is insisted that the cove-

nants in said agreement are not such as run with the

land (Civ. Code, sees. 1460-1462), and therefore do

not affect the title to the land.

"But a purchaser of land under a contract calling

for a perfect title, or a title free from defects, is

entitled to a title that is fairly deducible of record,

free from reasonable doubt and litigation. . . .
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"Thus we see that, notwithstanding that under the

Civil Code the covenants in the agreement may not

run with the land, there is authority for the conten-

tion that a vendee of the land with notice could be

compelled to perform them.

''The title offered in this case was therefore one

that was exposed to litigation (in fact, litigation con-

cerning it was then pending), and was therefore

doubtful.

"In Szvayne v. Lyon, 67 Pa. St. 436, it is held

that a title is not good or marketable that exposes the

vendee to litigation. In this case the doubt as to the

title concerned a matter of law.

"Every title is doubtful which invites or exposes

the party holding it to litigation. (Speakman v. Foue-

paugh, 44 Pa. St. 363 ; Reighards Estate, 192 Pa. St.

Ill [143 Atl. 413]; Michenor v. Reinach, 49 La.

Ann. 360 [21 South. 552].)

''At the time of the execution of the contract of

sale which gives rise to this litigation there was liti-

gation actually pending concerning the validity and

effect of the agreement affecting the land sold. We
cannot under the authorities say that the questions

of law involved zuere so free from doubt that the

vendee should decide them at his peril. If he had

completed the purchase he would have been obliged

to proceed with the litigation, probably employ coun-

sel at much expense, or take the chances of an ad-

verse result in the supreme court.

"We have not overlooked the claim made by appel-

lant that by reason of matters appearing of record,

but not shown in the abstract, the agreement had be-

come of no effect. Aside from the consideration that

litigation was actually pending affecting the validity
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of the agreement, zve do not think that a purchaser is

required to make investigations as to facts that may

affect the title, not disclosed by the abstract, furnished

under the contract, by the vendor or actually known

to the vendee . . ." [ItaUcs ours.]

See, also, to the same general effect:

Muller V. Palmer, 144 Cal. 305, 311, 11 Pac. 954,

957;

Culligan v. Leider, 65 Cal. App. 2d 51, 58-59, 149

P. 2d 894, 898, and cases there cited.

To be sure, the decisions to which we have referred

were real property cases; but strong authority for the ap-

plication of the same principle to literary property exists.

In Hollywood Films, Inc. v. Columbia Pictures Corp.,

supra, 299 N. Y. 61, 85 N. E. 2d at 866-868, we have

just such a case. There, as here, the subject of contro-

versy was a story or play which had been purchased by

a motion picture company for production of a photoplay;

there, as here, the seller purported to convey the "world

motion picture rights"; and there, as here, a doubt arose

as to whether that commitment had been fulfilled. The

specific facts were that the seller's rights deraigned in

part from one Wood, through his trustee in bankruptcy,

who had owned 50% of the motion picture rights. The

schedule of assets in bankruptcy, and the trustee's bill of

sale referred only to a 25% interest in Wood. The seller,

however, insisted that it had acquired all of Wood's 50%,

the reference to 25% being apparently only a clerical er-

ror; that no one had ever laid any claim to this other

25%; and that, therefore, the whole title had in fact been

conveyed to Columbia, the buyer. For the purpose of this

part of its decision the New York Court of Appeals as-
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sumed that the seller in fact had the whole title and that

Columbia accordingly acquired it. Nevertheless it held

that the circumstances disclosed such a reasonable doubt

and made the possibility of litigation over the title so

likely as to justify the buyer in refusing to go through

with the deal. In this connection the Court said:

".
. . To render a title doubtful, it is not neces-

sary that it in fact be bad or that bitter experience

has stamped it so; it is enough if the title be uncer-

tain, clouded by apparent defects or subject to rea-

sonable misgivings. . . . *A purchaser,' this court

wTote in the Vought case 'is not to be compelled to

take property the possession of which he may be

compelled to defend by litigation.' 120 N. Y. at page

257, 24 N. E. at page 196, supra. And in the Brokaw
case, we likewise pointed out that 'The title rendered

need not in fact be bad, in order to relieve the pur-

chaser from his obligations ; if the title is ' "so

clouded by apparent defects, either in the record or

by proof outside of the record, that prudent men,

knowing the facts, would hesitate to take it," ' the

purchaser is excused from performing, 165 N, Y.,

at page 399, 59 N. E. at page 198, supra.

"In the light of this principle, consideration of the

record is persuasive that plaintiffs' title was so uncer-

tain ' "that prudent men * * * would hesitate to

take it," ' and that conclusion is rendered the more
certain when we bear in mind that defendant would

have had to invest about a million dollars to com-

plete its venture, to screen and produce the picture,

after it had paid $150,000 as the purchase price.

"Plaintiffs, of course, insist that they do possess

100% of the motion picture rights and that they can

deliver these rights to defendant as they promised.
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".
. . even if Woods actually owned a 50%

interest when he became a bankrupt, even if the re-

citals in his schedule and in the trustee's bill of sale

were merely mathematical errors, the title, so far as

defendant was concerned, still remained defective.

"A practical problem calling for choice of action,

not a theory, confronted defendant and its attorneys.

They might either have refused to go through with

the transaction or they might have disregarded the

palpable flaw in plaintiffs' title, accepted it, paid

$150,000 for the play and invested another million

dollars to screen and produce it. To have pursued

the latter course might well have jeopardized the en-

tire investment. As a practical common-sense mat-

ter, no businessman could reasonably be expected to

invest so large a sum in a title that might at any

moment have generated a lawsuit. As a legal mat-

ter, no court should condemn the course which the

defendant actually took. Though there existed the

possibility that the buyer's fears concerning plaintiffs'

title might later have proved groundless, those fears

certainly had substance, founded as they were upon

reasonable doubts and uncertainties. 'A prudent pur-

chaser may not be labelled as unduly cautious when

he refuses such a title.' Van Vliet & Place v. Gaines,

supra, 249 N. Y. at page 110, 162 N. E. at page 601,

59 A. L. R. 682.

"In sum, even assuming that a contract has been

effected, defendant, in declining to accept such title

as plaintiffs could deliver, simply balked at buying a

lawsuit. That refusal was justified by the principle

excusing non-acceptance where the purchaser reason-

ably believes that what he buys will involve him in

litigation. The real and substantial considerations to
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which we have called attention, not technicalities or

ephemeral abstractions, move us to our conclusion."

[See, also, Marin v. Francisca Reyes, Inc., 147 Misc.

136, 262 N. Y. S. 577, affirmed 238 App. Div.

779, 262 N. Y. S. 579, affirmed 263 N. Y. 550, 189

N. E. 692.]

The direct applicability of the Hollywood Films case

to the facts at bar is obvious and compelling. The Dis-

trict Judge here did not deny its applicability; he merely

stated that in his opinion it was an erroneous decision

and therefore, declined to follow it. [R. 60.] But what

is erroneous about it? It does no more than apply to the

special case of literary property a rule which in other but

related fields is settled beyond dispute. It is just as im-

portant that a purchaser of personal property should not

be compelled to accept a doubtful title as it is that a

vendee of real property be not so compelled. In either

case, the purpose of the contract is to give the purchaser a

"good" or "usable" title, without the necessity of resort-

ing or being subjected to litigation in order to establish

that which he was supposed to get. In the real property

cases the courts do not permit the contractual purpose

to be defeated by compelling the purchaser to accept a

title which is doubtful or subject to litigation. Exactly the

same reasoning should apply to the case of personal prop-

erty.

Second: It is no answer to our argument to say that

Miss Foulstone's claim was in fact groundless and the

Wolffs' title good. The question is not whether a good

title was actually conveyed, but whether at the time the

buyer rescinded there were grounds from which it could

have been reasonably concluded that there were substan-
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tial doubts of that fact. Virtually every case which we

have cited makes that clear.

In an analogous case, this Court has spoken to the same

effect. Thus U. S. Tungsten Mines v. Laugharn (9 Cir.),

67 F. 2d 226, 233, held that a purchaser of both real and

personal property was entitled to rescind when his contract

called for a certificate of title showing it vested in the

seller and the certificate did not so show; and this, not-

withstanding that the seller actually had the title. The

reasoning behind that holding is the same as that which

underlies the more nearly apposite cases which we have

cited, as can be seen from the following excerpt from the

opinion

:

"As said in Austin v. Shipman, 160 Mo. App. 206,

141 S. W. 425, 428: "* * * Contracts like the

present are not only for title, but for an abstract

which shall show title, and nothing less than an ab-

stract showing title will satisfy the agreement of the

vendor in this case, no matter what the vendor's real

title may be; and it is not enough that the title be in

fact perfect, but it must further appear to be such

on the records of the county, as epitomized in the

abstract. Lessenich v. Sellers, 119 Iowa, 314, 93

N. W. 348, 350. Upon failure of the vendor in a

reasonable time to furnish the abstract agreed upon,

the vendee was entitled to rescind the sale and re-

cover the money paid. Loring v. Oxford, 18 Tex.

Civ. App. 415, 45 S. W. 395.'

"

Third: It does not help the appellees that at some time

after the agreement was rescinded, their title was held,
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either in the case at bar or in other litigation, to be good.

The right to rescind must be determined by the situation

which existed at the time the right was exercised, not

by subsequent occurrences. Precisely to this effect is

Spicer v. Hurley, 161 Cal. 1, 7, 118 Pac. 249, 251, in

which the seller of a patent attempted to defeat a rescis-

sion on the ground that while a patent may not have been

granted to him at the time he agreed to sell, one was

granted later. The Court, rejecting this contention, said:

".
. . Neither is it of any moment to say that

subsequent to the rescission and the bringing of this

action to enforce rescission a patent for the wrench

was actually granted to defendant. The rights of

the parties are governed by the conditions which ex-

isted when the rescission was made and were fixed

by the rescission, for the rescission if legally made

(and it is not only established but admitted here

that it was), 'extinguished' the contract. (Civ.

Code, sec. 1688; Wilcox v. Lattin, 93 Cal. 588, [29

Pac. 226]; Smith v. Blandin, 133 Cal. 441, [65 Pac.

894].)"

Fourth: Nor is it any answer to our position to say

that no warranty of "marketable title" was made by ap-

pellees. A warranty of "marketable" or "merchantable"

title is implied in California. [Craig v. White, 187 Cal.

489, 494, 202 Pac. 648, 650, and cases there cited.]

More importantly, however, the doctrine upon which

we rely is not confined to transactions in which such a

warranty is made. It applies in any case where the

seller's warranty or agreement is to convey a "good"
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title, or the "whole" title or a "perfect" title. In fact,

most, if not all of the decisions which we have cited, re-

lated to agreements in which the term "marketable title"

was not used.

It could not very well be otherwise. In all cases where

the whole title is contracted for it is obvious that the

purchaser wants, and the seller agrees to convey, a title

which will permit the buyer safely to use it and which

will not subject him to time, trouble, expense and litiga-

tion before that condition can be attained. It follows that

the essential reason for the existence of the doctrine at all,

make it applicable to any agreement which expressly or

by fair intendment envisages conveyance of a good or

whole title.

Of course, there can be no doubt that in the case at

bar Loew's was bargaining for just such a title. The

agreement is replete with language unmistakably evi-

dencing that intention, e.g., "all now or hereafter existing

rights of every kind and character whatsoever pertaining

to said work," "the complete, unconditional and unen-

cumbered title in and to said work for all purposes what-

soever," "the sole and exclusive motion picture rights . . .

throughout the world in and to said work," etc. [R.

100-104.] Language no more extensive than this has,

in the cases cited above, been held sufficient to justify the

purchaser in refusing the proffered title when there was

reasonable doubt that it came up to the contractual

standard.
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Under Their Agreement Appellees Were Obligated

to Procure and Deliver Such Further Assurances

of Good Title as Appellant in Its Sole Judgment

and Discretion Might Require. Appellees Not

Only Failed to Perform That Obligation, but Ex-

pressly Repudiated It, Thus Entitling Appellant

to Rescind.

Apart from any question of title or warranty, the

right of appellant to rescind can be shown to have arisen

from the faillure of appellees to perform a clear and

material obligation which they assumed. Without quali-

fication or excusing condition they agreed that whenever

Loew's in its ''sole judgment and discretion'' deemed it

necessary or expedient, to carry out the purpose of the

contract, that appellees procure the execution of addi-

tional instruments, they would do so. [Ex. 2; R. 106.]

The record here establishes a clear breach, in fact an

unequivocal repudiation by appellees, of that provision.

[R. 157-158; Exs. 8-13.]

First: Loew's did determine that it was necessary or

expedient, in order to carry out the purpose of the agree-

ment, that appellees procure the execution by Miss Foul-

stone of a quit-claim or release of any interest she might

have in "Case History." On July 7, 1949, Dr. Wolff

was given oral notice and on July 30, 1949, appellees

were given formal written notice of that determination;

and compliance therewith was demanded. [R. 340, 152-

153; Ex. 8.] In view of the language of appellees' agree-
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ment, that determination was conclusive on them, unless

made fraudulently or in bad faith. [Baker v. Hale, 83

Cal. App. 2d 89, 93-94, 189 P. 2d 57] (holding that de-

termination, to the satisfaction of a party, that an option

has been legally exercised, came within the rule making

the determination conclusive in the absence of fraud or

bad faith). [Greenberg v. Continental Cas. Co., 24 Cal.

App. 2d 506, 513, 75 P. 2d 644, 648; Tiffany v. Pacific

Sewer Pipe Co., 180 Cal. 700, 702, 182 Pac. 428, 429;

Thomas Haverty Co. v. Jones, 185 Cal. 285, 296, 197 Pac.

105, 110; Coats v. General Motors Corp., 3 Cal. App. 2d

340, 347, 39 P. 2d 838, 841.]

In the light of the facts to which we have adverted

it cannot be said that appellant's determination was sub-

ject to any strictures of the kind last-mentioned; nor has

it been claimed that it was. A release or quitclaim would

obviously carry out and further the purpose of the agree-

ment since it would confirm and assure the quality of the

title for which Loew's contracted. Manifestly, the pur-

pose of the agreement was to confer upon Loew's such

rights in "Case History" as would enable it to produce

a motion picture with reasonable safety and under cir-

cumstances justifying a prudent person in risking a mil-

lion dollars or more on the stability and security of those

rights.

For the same reasons, the determination was a reason-

able one. Whatever may have been the actual state of

the title, serious doubts about it existed and the probabil-
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faced before the rights sought to be acquired could be

utilized was shown. The only reason for putting a

provision of this sort into a contract transferring prop-

erty is to enable the buyer to eliminate any doubts about

or defects in the title should they subsequently crop up.

If the provision is not given effect in circumstances such

as appear in the record at bar then it is, for all practical

purposes, a meaningless provision. But, since it is an

integral part of the contract, it must be given its proper

and intended force. [Cal. Civil Code, sec. 1641.]

Second: Once it be found as, we submit, it must be,

that appellees were bound to comply with this demand, the

breach on their part is clear. They did not procure the

document requested and, as we have noted, they finally

declared that they would not procure it. [R. 157-158.]

Of course, it is no excuse for that failure that Miss

Foulstone refused to execute any release. When one has

agreed to procure the doing of some act by a third party,

it is not a defense that the third party refuses to act.

''One who contracts to render a performance or produce

a result for which it is necessary to obtain the co-opera-

tion of third persons is not excused by the fact that they

will not co-operate . .
." [6 Corbin on Contracts, 324,

sec. 1340. See, also: Wilson v. Alcatraz Asphalt

Co., 142 Cal. 182, 188-189, 75 Pac. 787, 789; Klaiiber

V. San Diego Street Car Co., 95 Cal. 353, 357-358, 30

Pac. 550, 556; Restatement, Contracts, sec. 455, illustra-
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tion 6.] Thus, in Klaiiher v. San Diego Street Car Co.,

supra, 95 Cal. at 357-358, 30 Pac. at 556, the CaHfornia

Supreme Court put the matter in this way:

"The obligor contracts that he can and will con-

trol the acts of third parties, so far as necessary to

enable him to perform his contract. . . .

" 'To warrant the application of the principle, the

impossibility must consist in the nature of the thing

to be done, and not in the inability of the party

to do it; or, as it is sometimes termed, be an impos-

sibilitas rei as distinguished from an impossibilitas

facti. If the thing could be accomplished by any one

with proper means and the requisite skill and knowl-

edge, the promisor was not less answerable because

it was impossible to him.' (Hare on Contracts, 639.)

" 'The principle deducible from the authorities is,

that if what is agreed to be done is possible or law-

ful, it must be done. Difficulty or improbability of

accomplishing the undertaking will not avail the de-

fendant. It must be shown that the thing cannot

by any means be effected. Nothing short of this

will excuse non-performance.' {The Harriman, 9

Wall. 172.)

"But it seems to me the very fact that the thing

can be done, although it may be very expensive, to

zvit, it may require the defendant to liquidate and

pay an unjust claim, shows that performance is not

prevented by operation of law. ..." [Itahcs ours.]



-45—

Third: Nor is it of any consequence that, as the

court below found, appellees acted with diligence in at-

tempting to procure such a release. [R. 74.] In the

first place, the finding is clearly erroneous because it

overlooks the fact that appellees, some time before the

notice of rescission was served, took the position that

they were not bound to procure any release from Mrs.

Foulstone at all. [R. 157-158.] This was a repudiation

and, therefore, a breach of their covenant. [Cobb v.

Pacific Mutual L. Ins. Co., 4 Cal. 2d 565, 568, 51 P.

2d 84, 85-86.] It is a contradiction in terms to say

that repudiation of a promise is a diligent effort to

perform it.

In the second place, it is immaterial how diligently they

may have tried to get the release. Their promise was not

that they would use their best efforts or proceed diligently

to attempt to get the release; it was an absolute under-

taking to get it. The law requires accomplishment of the

promise, and will not excuse the promisor from perform-

ing in accordance therewith simply because diligence did

not succeed.

It follows from what has been said above that the

trial court's findings and conclusions to the effect that

appellees did not breach their contract in these respects

[Findings 13, 14, 16; R. 73-74] are clearly erroneous.
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III.

The California Law of Literary Property Does Not
Put Into the Public Domain, Material of the Sort

Which Is Found in Both the Story Sold to Ap-

pellant and the Story on Which Miss Foulstone

Collaborated. The Presence of That Material,

Therefore, at the Very Least Rendered the Title

Doubtful. But If It Was in the Public Domain,

That Very Fact Constituted a Breach of Ap-

pellees' Warranty That Nothing in Their Story

Was in the Public Domain.

First: The fundamental premise of the decision below

was the trial court's conclusion that appellees had in fact

a good title to "Case History." This, in turn, derived

from that court's belief that there were no similarities

between "Case History" and "Swear Not By the Moon"

except as to matters which were in the public domain; so

that regardless of what Miss Foulstone's interest may

have been in the latter, she had none in the former. [R.

55-56, 68-71.] Of course, that does not hit at the real

question in this case. That question is not whether the

title was good but whether it was open to reasonable

doubt and subject to the risk of litigation over it. [Point

I, supra.]

In that view of the matter it is clear that the question

whether "Case History" was an infringement of "Swear

Not By The Moon" was not at all free from doubt. There

was sufficient similarity between the two which, when

coupled with the evidence of access by the Wolffs to the

Foulstone-Wolff version, made it possible for a Califor-

nia court to hold that "Case History" was copied in
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substantial and actionable part from "Swear Not By The

Moon." [Golding v. R.K.O. Pictures, Inc., 35 Cal. 2d

690, 221 P. 2d 95; Barsha v. Metro-Goldwyn-Mayer, 32

Cal. App. 2d 556, 90 P. 2d 371.] In the^'^-efee'^Sf

Whelan v. Rossiter, supra, 1 Cal. App. at 706, 82

Pac. at 1084, it cannot be said "That the questions of

law involved were so free from doubt that the vendee

should decide them at his peril. . . ."

It will be noted that in the Golding case the California

Supreme Court held that what it called the "central

core" of a literary work is not public domain material

but is protectible property the copying of which is action-

able; and that, on evidence of similarity of "core" and

of access, a jury's finding against the alleged copyist can-

not be overturned on appeal. It will also be seen, on

reading Golding, that what was there characterized as

the "central core" was no more extensive, concrete or

detailed than what can here be seen on reading to be in

both "Case History" and "Swear Not By The Moon."

Both stories here are based upon the central idea of

the tremendous problems in the life of a doctor and his

wife created, first, by the post-natal melancholia of the

wife, and later, by the effects of a pre-frontal lobotomy

performed on the wife. In each, the doctor is doing re-

search at a university and there meets a research assist-

ant whom he marries. In each, the wife becomes af-

flicted with profound melancholia after the birth of her

first child. In each, it is suggested that a pre-frontal

lobotomy is the only hope of a cure. In each, the husband



-48—

is undecided as to whether to follow that suggestion, but

finally accepts it after he catches his wife in the act of

attempting suicide (in "Case History") and attempting to

kill their child (in "Swear Not By The Moon.") In

each, the operation is performed by the leading man in the

field. In each, the husband attends the operation. In

each, a marked personality change occurs in the wife as

a result of the operation. In each, the wife becomes care-

free, irresponsible, wildly extravagant, and transiently in-

terested in other men, thus putting a severe strain upon

her husband's love. And in each, the problem is re-

solved by providing a change of surroundings and a new

interest which (although in different ways and with dif-

ferent incidents in the two stories) completes the cure.

[Appendix, infra.]

In addition, there can be no question but that there was

here as much access on the part of the Wolffs to the

Foulstone-Wolff story as the defendant was shown to

have had in the Golding case. Dr. Wolff worked with

both Miss Foulstone and Mrs. Wolff and was, therefore,

in a position to tell the latter of the contents of the for-

mer's story. In fact he told each of them of his ideas

about the story in almost exactly the same way.

[R. 378.] Furthermore, copies of Miss Foulstone's

manuscripts were admittedly in Dr. Wolff's possession

during the time he and Mrs. Wolff were writing "Case

History." There was also testimony that Dr. Wolff had

admitted that Mrs. Wolff had read and was familiar with

"Swear Not By The Moon." [Exs. 22, 21, par. 17; R.

390, 372-379; 314-315, 318, 322-324, 329-330.] This was

clearly ample evidence of access. [Golding v. R.K.O.

Pictures, Inc., supra, 35 Cal. 2d at 698, 221 P. 2d at 99],

which, in conjunction with the similarity of central core,
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would have justified a California court in finding un-

authorized copying.^*

Second: If, however, it be assumed that the only mat-

ters as to which similarity exists between "Case His-

tory" and "Swear Not By The Moon" are in respect of

material in the public domain rather than in protectible

treatment, it necessarily follows that Loew's was entitled

to rescind. It was so entitled because appellees expressly

and unconditionally warranted that no part of "Case His-

tory" was in the public domain. [Ex. 2; R. 103.] Since

the trial court found that there was public domain material

in that work [R. 70], it should necessarily have found that

this warranty was breached because of that fact.

It will not do, in an effort to get away from the logic

of that proposition, to say, as the trial court did, that this

was "an obviously fictitious provision and must have been

so known by both parties. No story can exist without

some matter, be it minute, from the public domain." [R.

66.] We do not deny that there is, of necessity, some-

thing from the public domain in virtually every literary

work. But the question here is not what would be the

appellees' implied warranty in this respect in the absence

of an express warranty; nor is the question what would

have been a sensible or a wise warranty for them to have

made; nor is it even whether appellees subjectively in-

^®We would be less than candid if we did not point out that,

in argument on rehearing of the Golding case (in which the writer

of this brief appeared as amicus curiae on behalf of the defendant),
and on other occasions as well, we have taken the position that

Golding was wrongly decided. But, that position has not pre-
vailed with the California Supreme Court. The Golding decision,

wrong though we think it to be, is the law of California. It is,

therefore, controlling in the instant matter. [Note 15, supra.]

It may be noted that Mr. Fendler, who appears here for Mrs.
Wolff and denies the applicability of Golding to the facts at bar,

was counsel for the prevailing party in that case.
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tended a narrower warranty. The fact is that they did

warrant that there was nothing from the public domain

in "Case History." It is no part of the duty of a court

to rewrite a contract voluntarily entered into, however

unwise or even stringent may have been the bargain

which was made. " *It is competent for the parties to

make whatever contracts they may please, so long as

there is no fraud or deception or infringement of law.

Hence the fact that the bargain is a hard one will not

deprive it of validity.' . .
." [Greenherg v. Continental

Cos. Co., supra, 24 Cal. App. 2d at 514, 75 P. 2d at

648.] "The question may not be resolved by what the

parties might have provided had they thought about it,

nor by what the court might conclude regarding abstract

fairness. The question of what is to be included in the

contract is for the parties, not the court, to determine.

. .
." [Stockton Dry Goods Co. v. Girsh, Z6 Cal. 2d

677, 680, 227 P. 2d 1, 3.]

Conclusion.

The gist of this case is that the appellant contracted

for property which it could use at once and with reason-

able assurance that the title to it was good. It sought to

acquire that property for purposes which required the

expenditure of additional money in large amounts, for

the recovery of which an assured title was essential. In-

stead, it got a title as to which a third party, on grounds

making it seem likely that she might be right, claimed an

outstanding interest in the property and commenced legal

action to enforce that claim. In these circumstances it
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would be a reproach to the law to compel acceptance of a

title so surrounded in doubt and dispute.

Furthermore, for the precise purpose of protecting it-

self against such an event, appellant obtained appellees'

covenant of further assurance, i.e., their promise to pro-

cure whatever other instruments were necessary or ex-

pedient, in appellant's sole judgment, to effectuate the

purpose of the contract. That promise was not per-

formed and, in fact, was unequivocally repudiated. Here,

too, was ample legal ground for appellant's rescission.

Finally, the very facts upon which it was found that

appellees' title was good were themselves a breach of

warranty.

It is submitted that the judgment appealed from should

be reversed.

Respectfully submitted,

Allen E. Susman,

Herman F. Selvin,

Attorneys for Appellant.

Loeb and Loeb,

Of Counsel.









APPENDIX.

I.

"Case History."

[Ex. 1.]

"Case History" is the story of a doctor, Eric, his wife,

Elisabeth, and the crises created in their once happy mar-

riage by, first, the post-natal melancholia of the wife

which follows the still-born birth of her child, and sec-

ondly, and in greater part, by the effects of a pre-frontal

lobotomy operation performed upon the wife.

The doctor meets his wife at a university where he is

doing research and she is his technical assistant. Their

courtship, although not of the gay or highly romantic

variety, is pleasant and sincere. They are very happy at

the inception of their marriage and shortly afterwards,

when the doctor goes into private practice, Elisabeth be-

comes his very efficient nurse and secretary as well as his

charming wife.

Elisabeth became pregnant soon after the marriage.

She has a normal, healthy pregnancy until the ninth

month when the foetus is strangled by the umbilical cord

and is born dead. The death of her baby causes an ab-

rupt change in Elisabeth. Instead of the cultured, happy,

young woman she formerly was, she becomes dull, list-

less and silent. She requires hospitalization for a period

of weeks for her illness which is diagnosed as melan-

cholia. Upon the failure of the hospital treatment to

result in any beneficial change, Elisabeth is brought home
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in the hope that the famihar surroundings will help her.

Unfortunately, just the opposite occurs. Elisabeth becomes

even more withdrawn and highly self-condemnatory of her

failure in bearing a healthy child when she sees the empty

room that had been prepared for the baby.

A practical nurse is engaged but Elisabeth causes her

to leave after only 2 days. Elisabeth continues in her

grief-stricken melancholia and begins to threaten suicide.

She attempts unsuccessfully to purchase sleeping tablets

without a prescription. Eric for a time forestalls that

danger by warning every pharmacy and drugstore in the

vicinity against selling sleeping medicine to Elisabeth.

As Elisabeth continues in her melancholia, Eric takes

her to a noted psychiatrist who recommends shock treat-

ment. The treatment is given up after but a single treat-

ment because of the recurrence of a spine injury which

Elisabeth had received in an old accident. Elisabeth and

Eric return to their home and the doctor undertakes an

intensive study of melancholia. He concludes that the

only answer is pre-frontal lobotomy, an operation which

severs the nerves leading from the emotional to the in-

tellectual center of the brain. The operation is still in its

experimental stages but is considered effective in curing

acute emotional disturbance. It is however somewhat

dangerous in that the effect upon the patient's personality

cannot be accurately foretold.

Eric makes no final decision about having the opera-

tion performed upon his wife until he detects her attempt-
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ing suicide by an overdose of sleeping medicine. He

then suggests the pre-frontal lobotomy operation to her

and she consents.

Eric and Elisabeth go to Chicago where the leading

surgeon in the field of pre-frontal lobotomy conducts his

practice. The surgeon frankly points out the risks

of a change of personality in the patient, particularly in

that she is apt, during the slow period of recovery, to be-

come childish and irresponsible. Eric decides to proceed

despite the danger and the operation is performed. Eric

attends the operation which is described in some detail.

After the operation, Eric is required to decide whether

Elisabeth, who has come through the operation rather

easily from a physical standpoint, should convalesce

at a Rehabilitation Center operated by the surgeon

or at home. Eric chooses the latter course and he and

Elisabeth return home. Before they leave Chicago, Eric

is informed by the surgeon that the period of recovery

will be long and difficult, that Eric must acquire great

patience and that strain upon Elisabeth must be prevented.

Elisabeth and Eric are greeted by a party upon their

return home. Elisabeth is carefree, charming and girlish

at the party and acts completely differently than at any

time while Eric had known her. She seems to have no

unhappy memories of her dead baby. Among the other

personality changes which Elisabeth evidences at the

party is the display of a gluttonous appetite in the place

of her former moderate liking for food. She is much

offended when Eric remarks about her large appetite and



Eric sees that he, too, must change in order to meet the

problems of the new Elisabeth.

Eric begins keeping a diary to record Elisabeth's

progress, as the Chicago surgeon had advised him to do.

He hires a housekeeper and resumes his medical practice.

Elisabeth begins to find life dull after the parties and

gaiety incident to their homecoming come to an end.

She goes on mad shopping sprees, buying all sorts of

unnecessary things which Eric so far as possible returns

to the stores. Eric tries to reason with her about econ-

omizing, but it has little effect other than a request by

Elisabeth that he earn more money. Eric finally brings

the shopping craze under some measure of control by

advising the stores of his wife's condition and informing

them not to honor her purchases.

In an efifort to keep Elisabeth entertained, Eric takes

her to a musicale and to the opera. She becomes bored at

the musicale and walks out in the middle of the per-

formance. She enjoys the opera, however, and suggests

at its close that she and Eric move to New York so that

they can have opera all year round. When Eric refuses

she is offended. The next night Elisabeth accuses Eric

of not loving her any more because he has refrained from

any sexual relationship with her since the operation. She

is quite unreceptive to his explanation, as is the fact, that

intercourse is medically inadvisable during the course of

her convalescence. As a counter-proposal, Elisabeth sug-

gests, much to Eric's dismay, that he help her find a male
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companion. He, of course, refuses the request and Elisa-

beth again becomes offended.

More unpleasant incidents follow. Elisabeth flies into

a great rage at, and strikes, a little girl, the child of one

of Eric's colleagues. Elisabeth publicly argues, during the

course of a Sunday sermon, with the minister of the

church she and Eric attend.

Eric is much heartened, however, to read in a news-

paper and in magazines that the results in other pre-

frontal lobotomy operations have proved encouraging and

that the operation is gaining greater acceptance, although

still to be resorted to with restraint by the medical pro-

fession. He is also happy to find that Elisabeth is much

enthralled by a circus in town. He makes arrangements

for a vacation to a pleasant resort and when he tells

Elisabeth of his plan he is greatly surprised when she

refuses to go, giving as her reason that she prefers to at-

tend the circus.

Her strange liking for the circus alarms Eric and the

following day he goes to the circus grounds to discover

what attracts her there. He finds her in the company of a

young night-club waiter who is an obvious scoundrel. Eric

confronts the couple, who are acting as young lovers on the

circus grounds, but neither Elisabeth nor the waiter seem

at all remorseful or ashamed about their public display

of affection for each other. Eric manages to meet the

waiter alone at the night-club the next evening and advises

him of Elisabeth's condition. The young man thinks this



only a defense gesture of a jealous husband and he indi-

cates he will not give Elisabeth up.

In an effort to free Elisabeth of her new romance, Eric

makes plans to take a trip with her to New York. The

day they are to leave she and the waiter disappear. Weeks

go by without word from or of her, despite every effort

made by Eric with the aid of the police to find her.

Finally, Eric receives a telephone call from a doctor in

San Diego that she has been found there. The San Diego

doctor has recognized her by the scars on her temples in-

curred during the lobotomy operation.

Eric at once goes to San Diego. Elisabeth is overjoyed

to see him but is unable to relate what happened. Eric

gets the story from the police and the San Diego doctor to

the effect that Elizabeth has been living with the waiter in

a cheap San Diego hotel; the waiter was unkind to her;

the waiter and Elisabeth are involved in an automobile

accident from which Elisabeth, unhurt, wanders off; Elisa-

beth had wandered aimlessly around town for some time;

finally, she had gone into a restaurant without money to

pay for her meal, and the manager had called the police

who, in turn, had called the San Diego doctor.

Eric now realizes that the way to cure Elisabeth is to

place her in new surroundings. He finds accommodations

for her in a rest home operated for convalescing lobotomy

patients. Four months later she is cured and Eric and

Elisabeth return home to what appears to be a future

happy life together.
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11.

"Swear Not By The Moon."

[17-page Version. Ex. 17.]

Like "Case History," the story of "Swear Not by the

Moon" is essentially one of the tremendous problems in

the life of a doctor and his wife created first by the post-

natal melancholia of the wife and later by the effects of a

pre-frontal lobotomy operation performed upon the wife in

an attempt to cure her melancholia.

The doctor, Michael West, and the woman who is to

become his wife, Margaret Lyndon, meet at a university.

He is doing research and teaching. She is a graduate

medical student and has been assisting him in his re-

search.

Their courtship, although not presented in detail, is

apparently of the kind where love is created through

mutual interests, and through admiration of the student

for the famous research physician and teacher. The mar-

riage takes place with the blessing of another man, Garth

Radford, a scientist who has forsaken science for the

more lucrative pursuit of writing books on scientific sub-

jects for laymen. Garth is in love with Margaret but re-

linquishes her without bitterness to Michael, the man she

loves.

Soon after her marriage Margaret becomes pregnant.

Her pregnancy does not have any noticeable effect upon

her or her relationship with Michael but after the birth

of the child, a daughter, Margaret is taken ill with an

acute case of post-natal melancholia. Her illness affects

not only her work as Michael's research assistant but also
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their marital happiness and the relationship of Margaret

with their child. As Marg'aret gets worse and worse,

Michael contemplates the advisability of having his wife

undergo a pre-frontal lobotomy operation. He discusses

the matter with Garth and in so doing points out that the

operation will result in a change in Margaret's personality.

She will become childish, carefree, immature and irre-

sponsible.

Garth is in favor of the operation since Margaret will

at least be happy afterwards and her child will not be

affected, as then, by the constant depression of her mother.

Michael remains undecided until one night he chances upon

Margaret as she is about to kill their daughter. That

settles the matter, Margaret will have the operation.

The operation is performed by the most famous man

in the field. Michael watches as the operation goes on

while Garth waits in the corridor outside.

During the next two years, a great change takes place

in Margaret's personality. She is happy, untroubled by

anxiety, thoughtless of the future, desirous of constant

amusement and always ready to play with her child. In

addition to these results, other and more undesirable traits

appear. Margaret becomes extravagant and her thoughts

seem always directed to the pursuit of pleasure. She no

longer is interested in having her husband work in re-

search but, instead, she wants him to work at surgery,

which is the most lucrative field of medicine. His earn-

ings are insufficient for her desires. During this period,

Garth and Margaret spend much time together. She flirts

with him and is greatly disappointed when he leaves the

country to collect data for some magazine articles.

After Garth's departure Margaret becomes even more

extravagant. She sinks deeper and deeper into debt until

she realizes finally that her husband, unaware of the situa-
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of a fashionable beauty salon to join his stafif as a surgeon

to perform routine beautifying surgery. She does this

partly to get money to pay her debts and partly because

she is romantically drawn to the owner, who is obviously

a scoundrel and a wastrel.

In the course of an operation Margaret, without suffi-

cient sleep after a gay party, is unable to do a proper job.

The patient is disfigured and, with the help of the owner

who abandons Margaret, brings a civil suit for extensive

damages against Margaret. Margaret is quite uncon-

cerned about the entire matter but Michael and Garth, who

returns to help, are very much worried and with good

cause, for the patient recovers a large sum in the lawsuit.

Michael is greatly upset and very bitter about the entire

episode. He feels humiliated at all the publicity he and

Margaret have received and he indicates clearly to Garth

that he no longer loves Margaret.

Garth, on the other hand, cannot condemn Margaret.

He believes that Michael is to an extent responsible for

what she has done, since the operation was an aftermath

of the birth of Michael's child and since Michael has not

displayed the required patience and adaptation towards

Margaret's new personality.

Upon Garth's challenge, Michael admits he no longer

has any deep love for Margaret; all he feels is a sense

of responsibility towards her ; she is no longer the woman
with whom he fell in love. During the course of the con-

versation, Margaret enters. In the presence of her hus-

band, Garth tells her of his love for her and that he wants

to take her away forever. When Margaret notices that

Michael is relieved at this statement, she accepts Garth's

offer and Garth and Margaret presumably go on to a

happy life together.
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"Swear Not By The Moon."

[7-page Version—Ex. E.]

This shorter version of the 17-page story has as its

same fundamental dramatic situation the happily married

doctor and his wife, the blight on their marriage caused by

post-natal melancholia, and the even greater problems

created by the effects of a pre-frontal lobotomy operation

upon the wife.

The doctor. Garth Radford, is a brain surgeon, teacher

and researchist. Margaret is his student and assistant.

Their love is fostered by their mutual interests and they

marry. They are happy together until after the birth

of their daughter. Margaret then is stricken with post-

natal melanchoHa.

The doctor considers the idea of having a pre-frontal

lobotomy operation performed upon his wife. He has

performed the operation himself on three occasions with

varying success but with results preferable to the condi-

tion in which Margaret now finds herself.

The doctor's indecision is overcome by his discovery,

just in time, of Margaret's attempted murder of their

child. The pre-frontal lobotomy operation is performed

by the leading surgeon in the field with Garth in attend-

ance.

During the next two years a marked change occurs in

Margaret. She is happy, carefree, pleasure-seeking and

childish to an extent that she appears almost a contem-
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porary of their daughter. Garth's love for his wife is

transformed into pity and great unhappiness. His condition

is recognized by his new assistant, Dr. Helen West, who

has fallen in love with him. Helen points out that he

should not condemn himself ; the operation has made Mar-

garet happy even though it has resulted in the loss of

the doctor's love for his wife. The doctor realizes that

Helen loves him; he feels some reciprocation, but he de-

termines to find refuge in his work, to keep on with

his research in pre-frontal lobotomy so that those who

come later shall not have to suffer as he is doing, and to

take care of his wife as he would a child but never to

let on to her that he no longer loves her in the sense of

man and wife.
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BRIEF OF APPELLEE, ERICH WOLFF.

Preliminary.

This appeal appears from the argument made in the

Opening Brief to be founded on:

(a) An attack on the credibility of Appellees;

(b) An alleged breach of warranty of marketable

title in literary property;

(c) An alleged breach of warranty that no part

of the story was in public domain; and

(d) Appellees' failure to procure a release from a

third person within a reasonable time.

A summary, though incomplete, reply may assist the

Court in following the argument and dealing with the

questions raised.

(a) The Findings of the District Court, which

Appellant does not challenge, deal with the issues of
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fact which are made the subject of Appellant's attack

on Appellees' credibility and thus dispose of them.

(b) Appellant is unable to point to any express

warranty of marketable title; the courts have con-

sistently refused to find such a warranty by implica-

tion in sales of personal property; the concept of

marketable title is impossible of application to prop-

erties title to which is not deduced from a record.

(c) Appellant admits that "there is, of necessity,

something from the public domain in virtually every

literary work."* Yet Appellant insists that despite

this knowledge on its part it was entitled to rescind,

that is to say, to go through a sham transaction and

to retain the right, with the aid of a court of equity,

to undo the contract whenever it chose to do so.

(d) What Appellant contracted for was actual

title, not marketable title. The requested Foulstone

release was superfluous to actual title. Appellees,

however, got a judgment within a reasonable time

which was the legal equivalent of a release. In any

event. Appellant has shown no damage arising from

the delay.

We shall show that the proceedings below were not

only free from error, but that the judgment was a just

one.

*This admission does not go far enough ; it is impossible to write

a story without use of that which is in the pubHc domain. All of the

facts of science, history and social relationships heretofore published,

not to mention the English language itself, are in the public domain.

(See post, Point II.)
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Facts.

Appellant's Statement of Facts (App. Op. Br. pp. 6-19)

does not in any single instance refer to the Findings, but

is supported by references to selected portions of the evi-

dence. Furthermore, Appellee believes that Appellant's

statement fails to state critical facts. For these reasons

Appellee has deemed it necessary to provide his own state-

ment of facts.

Appellee Erich Wolff is a doctor, specializing in diseases

of the heart [R, 298]. He was born in Berlin and came

to Los Angeles in 1936 when he was 41 years old [R.

299].

His first wife, Kathy, had suffered from acute melan-

cholia for several years; radium treatment was prescribed,

hesitantly, because of the hazards involved; after treat-

ment and apparent improvement, Kathy's melancholia

grew worse, and in May, 1942, she was found dead of an

overdose of sedatives, presumably a suicide [R. 302].

In 1943 Dr. Wolff conceived the idea of writing a

story which would incorporate some of the facts of his

life and a recently publicized brain operation known as

a prefrontal lobotomy [Find. 2, R. 68]. Because he was

not at ease with the English language [R. 307] he em-

ployed an English language coach, Elsie Foulstone [R.

307], to render his story into good English for him [Find.

2, R. 68].

In 1944 Miss Foulstone, as Dr. Wolff's employee, wrote

a seven-page outline of the story Dr. Wolff related to

her, and afterward wrote a seventeen-page story. The

outline and story were each entitled ''Swear Not by the

Moon." Acting contrary to Dr. Wolff's instructions,



Miss Foulstone added fictitious material of her own to

the longer work [R. 319; Find 2, R. 69]. Dr. Wolff did

not like Miss Foulstone's work, and he discharged her

[Find. 2, R. 69].

The District Court found

".
. . the services rendered by Foulstone were

rendered as an employee of Dr. Wolff; there was

no agreement between them that she was to have

any interest in the story or in the proceeds of any

sale thereof" [R. 69].

Appellee Victoria Wolf is a professional writer. Many

of her novels have been published in several languages

[R. 253], and she has sold half a dozen original stories

for the screen [R. 254]. She was a patient of Dr.

Wolff's in the early 1940s [R. 265], a friendship which

ultimately ripened into their marriage.*

In 1945 Dr. Wolff told Victoria Wolf a fictitious story,

called "Through Narrow Straits," which embodied a

brain operation and a few incidents from Dr. Wolff's

life; at his request Miss Wolf reduced the Doctor's story

to writing [Find. 3, R. 69].

Three years later. Dr. Wolff and Victoria Wolf revised

and re-wrote his story ("Through Narrow Straits")

completely and called the product "Brainstorm" [R. 69].

It is worth observing that "Through Narrow

Straits" was all Dr. Wolff's story, Victoria Wolf acting

*Dr. Wolff and Victoria Wolf were married in 1949; prior to

her marriage her name was "Victoria Wol/" ; her legal name is now
"Victoria Wolj^". Because in the title of the action her name was
written "Wolf", that spelling is retained in this brief.
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as a highly literate amanuensis; on the other hand,

"Brainstorm" was a genuine collaboration.

Prior to the present litigation Victoria Wolf never

knew the content of the story "Swear Not by the

Moon" [Find. 6, R. 70]. Neither of the Appellees ever

parted with any rights in "Swear Not by the Moon,"

"Brainstorm" or "Through Narrow Straits" [R. 69-

70], except as their rights in those stories were affected

by their sale of the later story "Case History" to Ap-

pellant, which is the subject of the present action.

In 1949 Victoria Wolf (who did not know the story

"Swear Not by the Moon") took the fact of the lobot-

omy and a few incidents from the life of Dr. Wolfif and

wrote an entirely new and different story, all of which

was her own conception [Find. 4, R. 70]. This story,

"Case History," was far removed in time, conception,

plot, and thematic material from Dr. Wolff's original

story "Swear Not by the Moon," and it was this story,

"Case History," which was sold to Appellant on March

21, 1949 [Find. 10, R. 71].

"The story 'Case History' is a different story from

the story 'Swear Not by the Moon,' and the two

stories are dissimilar in every material respect except

that each story incorporates an incident of a pre-

frontal lobotomy, and each incorporates some factual

material from the life of Dr. WoM, all of which

material was in public domain as found in finding 6

hereof." [Find. 8, R. 71.]

What were the facts with regard to the condition of

title to the story on the day of the sale?



The District Court found on evidence which is not chal-

lenged that Appellees owned the story "Case History"

and had the "sole and exclusive right to dispose of each

and every right therein" [Find. 9, R. 71].

Appellees had never caused any of the rights in the

story to be impaired in any way [Find. 9, R. 71].

In the action in the Superior Court (discussed more

fully hereinafter) the same conclusion was reached [R.

76].

Appellant now concedes that it got good title to the

story, but says that this is beside the point (App. Op. Br.

p. 37) ; Appellant argues that a purchaser's right to res-

cind turns on the existence of apparent doubts as to title,

no matter when those doubts may be made to appear.

We shall deal with the question of marketable title more

fully, but we wish to point out the following critical facts.

At the time of the sale (March 21, 1949) no claim of

ownership to "Swear Not by the Moon" or any of the

other stories had been asserted by anyone other than Ap-

pellees [Find. 11, R. 72]. No dispute concerning the

title to "Case History" was pending. Appellees had no

notice of anything which might result in impairing their

title (id.).

This much is not disputed: On March 21, 1949, title

was not only good in fact, but there was no cloud on the

horizon. Furthermore, Appellees had no notice of any

fact which might impair title, and thus acted in complete

good faith [Find. 25, R. 78; Find. 26, R. 79].
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Some weeks after the sale was completed, Miss Foul-

stone, through her counsel, asserted a claim as co-owner

of "Case History."*

There is no evidence that Elsie Foulstone or her counsel

ever saw or read "Case History"; the statement made

by Elsie Foulstone's counsel in June, 1941, "This story

'Swear Not by the Moon' is identical with 'Case His-

tory,' in fact the only thing that is dissimilar about the

stories is the title" [Ex. 3], even allowing for an advo-

cate's exaggeration, compels the conclusion that Elsie

Foulstone had never read "Case History" but was con-

sciously making an unfounded threat, and that this fact

must have been obvious to all who dealt with her claim.

Notwithstanding the emptiness of the Foulstone claim,

Loew's demanded that Dr. Wolff secure a quitclaim from

Miss Foulstone [R. 340]. Appellant says that the record

"establishes . . . unequivocal repudiation" by Appellees

of their obligation to give Appellant this quitclaim. This

assertion is contrary to the Findings and is unfounded.

The record in the present case is replete with evidence

showing Appellees' efforts to comply with Loew's request.

*No evidence was received to show how Elsie Foulstone learned

of the sale to Appellant, although Dr. Wolff sought to supply that

deficiency. Appellee Wolff offered to prove that it was he who
immediately after the sale volunteered to Miss Foulstone's husband
the information concerning the sale of "Case History" ; this offer

was for the purpose of showing Dr. Wolff's good faith, and was
obviously relevant in view of Appellant's action for fraudulent con-

cealment of material facts. Appellant's objection that the question

called for hearsay, appears unfounded. The offer was, however,
rejected [R. 330-332] erroneously, it it submitted. (Wiqmorc,
Evidence, Sees. 293, 174; Herman v. United States, 48 F. 2d 480.)
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Appellees did not repudiate their obligation. The trial

court found: "It is not true that defendants have failed

to perform any promises made to plaintiff or have

breached a warranty . .
." [Find. 23, R. 78.] That

Finding is not directly challenged; and, in fact, it is amply

supported.

Appellant points to the testimony of Rudy Monta as

supporting the so-called repudiation (App. Op. Br. pp.

15, 41]. Monta testified that on July 21, 1949, Dr.

Wolff told him by telephone he saw no reason for settling

with Miss Foulstone [R. 157]. Monta, who was too ill

to be in Court and who testified by deposition [R. 108],

kept no memorandum of the telephone conversation con-

cerning which he testified [R. 157] and which took place

about four years before Monta's testimony. Appellant

did not in 1949 treat the conversation between Monta and

Dr. Wolff as a repudiation; nine days later Loew's wrote

Appellees asking for the quitclaim [Pre-trial Stipulation

of Facts, items 5 & 6, R. 47], an act which would have

been futile if a repudiation had in fact occurred. Under

the circumstances the Court would have had the right to

reject Monta's testimony, even if there were no other

testimony on the subject. It should be noted that it was

not Monta who characterized that conversation as a re-

pudiation but only counsel, and then only on appeal for

the first time. Furthermore, the entire pattern of the

events by which Dr. Wolff endeavored to get the release

from Miss Foulstone, is inconsistent with the notion of

repudiation by Dr. Wolff. As a matter of fact, Monta



testified that in August of that year Dr. Wolff cabled

Monta himself, who was then in Paris, to try to get Miss

Foulstone to grant the waiver and he. Dr. Wolff, would

pay *'an amount of money within reason" [R. 163]. This

effort failed, but there was no repudiation.*

In September, 1949, Foulstone filed an action in the

Superior Court for Los Angeles County naming Appellees

and Appellant (sued by its trade name Metro-Goldwyn-

Mayer) as defendants [Find. 17, R. 74]. Appellees were

served with process, but for some reason which does not

appear in the record, Loew's was not served; and though

requested by Appellees to do so. Appellant refused to

appear in that suit [Find. 17, R. 74; Find. 18, R. 75].

That action went to trial in the Superior Court on

March 1, 1950. Appellees, without Loew's, bore the bur-

den of the defense, though Appellees had parted with title,

and even though Loew's refused to participate in the ac-

tion.

Miss Foulstone did not appear, did not testify, and did

not give her deposition (as she did in the instant case).

A continuance was requested on her behalf on grounds

deemed insufficient by that Court, and the request was

denied. The case went to trial, and on March 1 judg-

*We shall show hereafter that had there been a repudiation Ap-
pellant had the choice of accepting it or rejecting it, and that by

asserting a right under the contract Appellant rejected the repudia-

tion and waived the right to treat that conversation as a breach.

(See post, Pt. V.) Our immediate emphasis is, however, that

there was no repudiation in fact.



—10—

ment went for Dr. Wolff and Victoria Wolf, decreeing

that Elsie Foulstone had never had any interest whatever

in "Case History." Consistent with her former conduct,

Miss Foulstone filed a Notice of Appeal, and, equally

consistent, she did not perfect the appeal; it was accord-

ingly dismissed [R. 77]. Her palpably unfounded claim,

created in April, 1949, by the absurd statement that the

stories were identical, sustained by a lawsuit at which

she did not appear or testify, and prolonged by an appeal

which she did not perfect, came to a judicial end on De-

cember 25, 1950, when the order dismissing appeal be-

came final [R. 77].

In March, 1949, Appellant assigned a writer, Mar-

guerite Roberts, to work on "Case History" for a total

of twenty days, ending on April 11, 1949 [R. 345]. Miss

Roberts was directed to suspend work on "Case History"

on April 11, two months and three weeks before June 30,

1949, when Appellant first had any notice of the Foulstone

claim [Find. 12, R. 73]. So far as the record discloses,

no work was done by Appellant on "Case History" after

April 11, 1949 [see Find. 23, R. 78]. Miss Roberts was

assigned to other work on April 12, 1949 [R. 346], and

never reassigned to "Case History." Between June 22

and June 28, 1949, Miss Roberts was available for work

and unassigned to any work whatever.

Even without taking notice of the fact that Loew's has

a staff of numerous writers who could have been assigned

to "Case History" if Loew's were still interested in that

story, the conclusion is most compelling that at some time

prior to June 22 (and before the Foulstone claim reached

Loew's notice) Appellant had chosen not to proceed with

the story. No explanation was offered as to why Miss
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Roberts, having been taken off "Case History," was per-

mitted to spend a week doing nothing [R. 264].*

Approximately sixty days after notice of Foulstone

claim, and with full knowledge of all the facts, Appellant

elected to assert a right under the Assignment [Find. 15,

R. 74], by calling on Appellees to procure a quitclaim

from Foulstone [Ex. 8].

Between July 30, the date of Loew's demand, and Sep-

tember 15, Appellees endeavored personally and through

counsel to get a quitclaim from Miss Foulstone. It was

during this period, late in August, that Dr. Wolff tried to

use the good offices of Rudy Monta to meet with Miss

Foulstone in Paris for the purpose of getting the quit-

claim. These efforts were unsuccessful; and on Septem-

ber 15, 1949, Miss Foulstone filed the action in the Su-

perior Court previously referred to [Find. 16 and 17, R.

74].

On September 30, 1949, ninety days after Appellant

had full knowledge of the Foulstone claim, it wrote the

letter to Appellees in which it purported to rescind, so it

said, for fraud, for mistake on part of Appellants, for

failure of consideration, and for breach of warranty [Find.

20, R. 77].

*A reason for Loew's discarding "Case History" was siio^g^ested

by Miss Roberts' testimony that at about the same time Loew's

produced "Crisis", a story involving a problem of whether a brain

operation should or should not be performed [R. 367]. The facts

concerning the production of "Crisis" were in the possession of

Appellant, not Appellees, but Appellant chose to leave Miss Roberts'

testimony unexplained.
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Proceedings in the District Court.

The case was heard at length by the Honorable James

Carter, who rendered an Opinion and made extensive and,

it is believed, complete Findings of Fact and Conclu-

sions of Law. The Findings, made after extensive ar-

gument [R. 461, 479], do not follow the Opinion in all

respects, and, of course, supersede the Opinion in cases

of conflict.

Brooks Bros. v. Brooks Clothing of Calif., 5 F. R.

D. 14.

"Statements of fact contained in an opinion can-

not be used to ascertain the evidence or the facts or

to control or modify the findings of fact upon which

a judgment or order is based."

American Ins. Co. v. Lucas, 38 Fed. Supp. 926,

app. dis. 62 S. Ct. 257, 317 U. S. 687, 87 L.

Ed. 551.

See also:

General Metals Powder Co. v. S. K. Wellman, 157

F. 2d 505.

It should be pointed out that no evidence of any dam-

age to the Appellant was offered in connection with any

branch of the case.

It should also be noted that the argument (Point III,

App. Op. Br. pp. 46-50), based on the alleged breach of

a warranty that no part of "Case History" was in the

public domain makes its first appearance in this case

by way of Appellant's opening brief on appeal.
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The same is true of the argument that Appellees repu-

diated their obligation to procure such instruments as

Appellants might request (Point II, App. Op. Br. pp. 41-

45). The Complaint alleges that Loew's made demand

for the quitclaim on July 30, 1949. The repudiation

relied on in this appeal is said to have occurred on July

21, 1949 (App. Op. Br. p: 15),* before the pleaded de-

mand was made.

The Complaint, dealing with the demand made on July

30, alleges, ''defendants have failed and neglected to

secure the quitclaim or release . .
." [R. 6]. What is

conspicuous in this pleading, in the light of the newly

claimed repudiation, is the absence of any allegation

of refusal by defendants to procure the quitclaim. Tradi-

tional phraseology, facile by immemorial usage, in the

form "failed, neglected and refused," is in the lexicon

of every lawyer for such pleading, had there in fact been

a claim of a repudiation.

Appellees do not by the foregoing imply that Appel-

lant's subsidiary argument, that Appellees did not in fact

procure a quitclaim, is not deserving of attention (See

Point V, post). At this point we call attention to the

fact that a claim of repudiation on July 21 raises new

issues which the trial court was not given an opportunity

to pass on.

*Appellants erroneous assertion concerning repudiation, at odds

with its Complaint, the issues, and the Findings, is repeated at

various places in Appellant's Opening Brief, such as at page 26,

page 41, page 43 and page 51.
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Summary of Argument.

Loew's did not contract for marketable title. The

doctrine of marketable title is inapplicable to transactions

involving personal property because title to personal prop-

erty is not deducible from a record. By the time this

case reached trial, title had been quieted by decree of

the Superior Court, and thus even in real estate cases in-

volving marketable title, recission would not have been

available.

The ^'public domain" covenant is incapable of literal

performance, and unless construed to mean that Case

History was protectible under common law and statu-

tory copyright and was "commercially free" of public

domain material, the warranty is meaningless. Appellant

could not have relied on this warranty and must have

known its "obviously fictitious" character.

The warranty to procure other instruments must be

read with the language that such instruments must be

reasonably necessary to effectuate the purpose of the

Assignment; that purpose was to give Loew's actual title,

not marketable title. The demand for the Foulstone quit-

claim was, therefore, unfounded. In any event, the de-

mand was to procure the quitclaim within a reasonable

time, and this Appellees did.

Appellant introduced no evidence of damage; the Dis-

trict Court found Appellant had not been damaged, and

this finding has not been challenged.
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ARGUMENT.

I.

The Doctrine of Marketable Title Is Inapplicable to

Sales of Personal Property Because Title Is Not

Deducible of Record. The Controlling Statutes

as Well as Decisions Reject the Concept.

Appellant's principal argument seems to be that in

June, 1949, some months after the sale of Case History,

certain facts occurred and were brought to Appellant's

notice which, Appellant contends, made title to Case His-

tory appear in doubt, and that the apparent situation

of itself gave Appellant the right to rescind.*

That argument is founded on an unprecedented theory,

one which has never been the law. The reasons which

undermine Appellant's argument are many and are

founded on the historical difference between real prop-

erty and personal property, as well as on logic and in the

practical operation of a commercial society.

There Was No Express Warranty of Marketable or Perfect

Title.

Although Appellant draws repeated attention to the

words, "complete, unconditional and unencumbered title"

contained in the Assignment, it does not contend it got an

express warranty of "marketable" or "perfect" title.

*This argument is essentially the second cause of action in the

Complaint [R. 7] based on breach or warranty of marketable title.

Some of the principal actions pleaded, for failure of title, for fraud,

and for mistake, have apparently been abandoned on appeal.
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The words "complete, unconditional and unencumbered"

deal with the condition of the actual title; "marketability"

goes beyond actual title.

Certainly the title of Appellees to "Case History" was

unconditional and unencumbered. "Complete title" has

not to our knowledge been construed in personal property

transactions. In real property transactions, it has been

held to mean the instruments which constitute evidence

of title, not the title itself {Slidcll v. Grmidjean, 111

U. S. 412, 4 S. Ct. 475; Dengey v. Paxton, 60 Mass.

1038, 1054). If it is to be given any meaning here, it

must mean "complete" in the sense of including every

possible right to the story, this meaning being parallel to

the granting clause of the Assignment, in which it is

said that the grant includes "all now or hereafter existing

rights of every kind and character whatsoever pertaining

to said work, whether or not such rights are now known,

recognized or contemplated . .
." [Ex. A, Par. 1 ; R.

100; and compare the extensive and redundant descrip-

tion contained in par. 2 of the said Assignment, R. 100].

In any event, "perfect," "marketable" and "good" title

are readily available words of art; no decision says that

"complete, unencumbered and unconditional title" means

the same as "perfect," "marketable" or "good" title.

There Is No Implied Warranty of Marketable or Perfect

Title.

The governing California statutes which embody the

Uniform Sales Act imply a warranty in the case of a

sale that the seller "has a right to sell" (Cal. Civ. Code,

Sec. 1733(1)) and a warranty that "the buyer shall enjoy

quiet possession ... as against and lawful claims

existing at the time of the sale. (Cal. Civ. Code, Sec.

1733(2).) There is no warranty of marketable title.
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What is protected is possession. It is established law

that there must be eviction by paramount title before

there is a breach of warranty (Pike v. Psihogios, 68 Cal.

App. 145, 148; Barum v. Cochrane, 143 Cal. 642).

If the buyer surrenders the goods to an adverse claim-

ant, he cannot recover from the seller unless the court

finds that the adverse claimant's title was actually good

(4 Williston, Contracts, 2703, Sec. 980).

In the absence of statute, there is no implied warranty

of title. Thus at common law no such warranty was

implied (1 Williston, Sales, 563).

It follows that the California statutes which state those

warranties which the law implies, coupled with the expres-

sion by the parties themselves of additional warranties

in the Assignment, exclude all others.

See:

DeWitt V. Barry, 134 U. S. 306;

Permutit v. Massasoit Mfg. Co., 61 F. 2d 529;

El Zerape v. Plant Food Corp., 90 Cal. App. 2d

336.

"Where the parties have expressly agreed upon a

warranty the law must, in the absence of fraud or

mistake, conclusively presume that they have included

in their express agreement whatever of warranty is

to prevail between them respecting the matter to

which it refers."

2 Meacham, Sales, 1095, Sec. 1529.

Attention is directed to the fact that the pertinent

statutes warrant only actual title and peaceful possession

as against claims in existence at the time the sale is made.
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Consonant with the requirements of industry and com-

merce the rule is that the purchaser is protected forever-

more as against actual imperfections in title; but as

against claims which are unfounded in law and which

prove unsuccessful, the purchaser is protected only as

to those claims in existence when the sale is made, and

then as to possession only. With regard to invalid

claims asserted after the sale is made, the burden, like

the defense against less elegant thieves and vandals, is

on the purchaser.

These doctrines have been applied to transfers of rights

in patents, transactions bearing strong resemblance to

the case at bar.

Consumers Gas v. Amer. Elec. Construction Co.,

50 Fed. 77^;

The Electronic, etc., 74 Fed. 689, 697;

Computing Scales Co. v. Long, 66 S. C. 379, 44

S. E. 963.

In the Consumers Gas decision it was said:

"A purchaser of property who has had the full

use and enjoyment of the same, and is in the undis-

turbed possession thereof, in the absence of fraud,

cannot withhold the purchase price because a third

person claims to have a superior title thereto, or an

adverse right therein, and threatens to bring suit to

enforce the same . . ."

And in the Computing Scales decision it was said:

"But mere dispute about the title, or the contin-

gencies of future loss, does not warrant a rescission

and, where the buyer returns the goods and refuses

to pay the purchase money, it is encumbent on him to

show that there is a valid adverse claim from which
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loss to him would inevitably occur . . . The ap-

plication of the rule may sometimes result in hard-

ship, but to adopt any other would make it possible

for a purchaser to escape from his contract upon any

claim coming to his notice, however baseless or ab-

surd it might be." (Italics ours.)

Attention is directed to Geist v. Stier, 134 Pa. 216, 19

Atl. 505 ; Tinsman v. Independent Harvester, 205 111.

App. 239, and Herzog v. Hyman, 151 N. Y. 587, 45 N. E.

1127'. Those decisions illustrate the principle that a

licensee of a patent may not rescind or defend on the

ground that another has asserted that the licensee's use

would constitute an infringement, but only for actual in-

validity of the patent.

The underlying reasons for this distinction between

transfer of rights in personal property and in real prop-

erty can be made clearer by a brief examination into the

systems by which evidence of title is manifested.

"Perfect title" and "marketable title" must be deducible

from a record, and therefore depend upon the exist-

ence of a record from which title can be deduced.

5 Thompson, Real Property, 407, Sec. 4296

;

Maupin, Marketable Title, 767.

Turner v. AleDonald, 76 Cal. 177 (quoted by Appel-

lant at page 28 of its Opening Brief, from Sheehy v.

Miles, 93 Cal. 288) says:

"A perfect title . . . should be fairly deduci-

ble of record."

Peckham v. Stewart, 97 Cal. 147, 153 (also relied on

by Appellant) says that such a title is not only good in
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point of fact, "but must also be apparently perfect when
exhibited/'

Whelan v. Rossiter, 1 Cal. App. 701 (cited by Appel-

lant at page 32 of its Opening Brief) also says that a

perfect title is "fairly deducible of record . .
." To

these citations many more may be added.

Whittier v. Gormley, 3 Cal. App. 489;

Empire Gas and Fuel Co. v. Stern, 15 F. 2d 323,

cert, den., 274 U. S. 737;

Walters v. Mitchell, 6 Cal. App. 410;

Wellesley v. Reels, 177 U. S. 370.

Conversely, if proof of title, rests in parol it is not

a marketable title.

5 Thompson, id. 409;

Gwin V. Calagaras, 139 Cal. 384.

The concept of marketable title (sometimes called "per-

fect" or "good" title), is confined to transactions involv-

ing real property because in those cases title is historically

deduced from a record. Claims resting in parole cannot

affect innocent purchasers. (An extreme case is illustrated

by property under Torens Title in California; the clerk's

certificate of title is in effect the title, nor merely evi-

dence of it (Cal. Gen. Laws, Act 8589, e.g., Sees. 35,

39, 40).

Land exists perpetually. Unlike personal property, in

the case of real property (excepting the unusual cases of

accretion and alluvian) there is no moment when it can be

said that land comes into being. Title is deraigned from

a record which in theory at least can be traced back to

the advent of a civilized community onto the land.
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On the other hand, transactions involving personal

property need not, with rare exceptions, depend upon a

record. Titles to personal property derived from judicial

sale or from sales in bankruptcy are exceptions because

the transfer from referee or trustee is manifested by a

public record, and imperfections at that point in the chain

of title are visible. That was the situation in Hollyzvood

Films, Inc. v. Columbia Pictures, 299 N. Y. 61, 85 N. E.

2d 865), discussed more fully, post.

Most personal property is created by someone's labor.

Although there may be a record of title tracing owner-

ship from the fabricator to the current owner, this is not

required. Title may be transferred by manual or symbolic

delivery, without leaving any traceable history of the trans-

action. The life of retail trade, the shipment of machin-

ery, lumber and appliances from manufacturer to retailer,

with the no doubt millions of daily transactions by which

title to personal property is transferred from one person

to another, depend upon the fact that personal property

can be transferred without the creation of a record.

The situation in the case of literary property is even

farther removed from application of the doctrine of mar-

ketable title. In the case of tangible property it is con-

ceivable that one may trace acquisition of the lumber,

paint, steel, or leather, but this is impossible in the case

of literary property, which has been created by the vendor.

Title to such literary property must rest in parol and thus

must always in the last analysis be subject to the possi-

bility of challenge by oral testimony and must always be

subject to the hazards of credibility of oral testimony.

Thus, in the case of a story offered for sale by the author,

there can be no demonstrable title, no record, nor any
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title fairly deducible from a record, and thus no market-

able title.

The Assignment in the case at bar clearly stated that

"Case History" was the work of the vendors [Ex. A,

par. 4, R. 103]. Appellant knew it was getting an orig-

inal work, created by Appellees, and consequently "mar-

ketable title" could have no application to the transaction.

The one decision cited by Appellant which does not

deal with real property (Hollywood Films, Inc. v. Colum-

bia, supra), illustrates the distinction here emphasized.

In that case there was no sale, but a contract of sale; the

motion picture rights in the play were offered by a broker

who had acquired 50% of those rights from one of the

co-authors of the play and the remainder of the rights

from a trustee in the bankruptcy of the other co-author.

The bankruptcy records showed, however, that the bank-

rupt, instead of scheduling the remaining 50% as an

asset, had scheduled only 25% of the motion picture

rights. There was then a manifest defect in the chain

of title, which though it might ultimately be corrected,

was not corrected at the time agreed for the transfer.

Thus, at the time of the proposed sale, there was a visible

defect in title.*

Although not necessary to the present appeal, attention

is directed to the fact that the Hollywood Films case did

*Two judges dissented. The decision may, however, be recon-

ciled with Section 14 of the Uniform Sales Act (embodied in Cal.

Civ. Code, Sec. 1733(1)) which says that in a contract to sell the

seller warrants he will have the right to sell at the time when the

property is to pass.
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not involve rescission. Title had not passed when the

defect became known, and the purchaser refused to

proceed.

".
. . equity will, in many cases deny the

vendor's application for specific performance, when

it would not entertain a bill by the purchaser to

rescind, in other words, that it requires a stronger

case to induce a chancellor to rescind a contract than

to withhold his assistance in causing it to be ex-

executed." (Maupin op. cit., 772; and see Panfitt v.

Kings County Gas Co., 33 N. Y. Supp. 1111.)

See also:

Benjamin, Sales, 7 Ed., p. 771, Sec. 849.

In 57 A. L. R. 1261 the annotator states:

''Indeed the term 'good' or 'marketable' used in

reference to the quality of the vendor's title in ex-

ecutory contracts for the sale of land has no place

in reference to executed contracts, and in such case

the vendee must look to the covenants in his deeds,

if any defects develop in his title, and his remedy

may remain in abeyance until actual or constructive

eviction, notwithstanding actual defects in the title

the vendor conveyed." (Italics ours.)

See also, to the same effect:

Thompson on Real Property, Vol. A, Sec. 4609,

p. 581;

Black, Rescission and Cancellation, 2d Ed., Vol. 2,

Sec. 427, p. 1105;

Gajfey v. Welk, 46 Cal. App. 385, 189, Pac. 300

(1920);
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Brody v. Bank of Commerce, 41 Okla. 473, 138

Pac. 1020 (1914);

Decker v. Schuh, 11 Wash. 47, 39 Pac. 261

(1895).

In the case of a sale of personal property, in which a

warranty of title (not "marketable" title) is implied, the

same rule applies. In Hull v. Caldzvell, 3 S. D. 451, 54

N. W. 100, it was said:

"A vendee in the case of an executed sale has no

right of action on the implied warranty of title until

he is deprived of the possession of the property.

Possibly the owner may never claim and enforce his

title, or if he does, the seller may settle with him.

The breach implies no bad faith and, therefore, is

compatible with fair dealing between the parties; and

the indemnity is complete by responding therefor

after a recovery under a paramount title."

Even for Breach o£ Warranty o£ Marketable Title, Rescis-

sion Will Be Denied if Title Is Perfected Before the

Time of Trial.

"As a general rule it is sufficient if he (vendor)

be able to convey a good title at any time before

decree in any proceedings in which it is sought to

rescind or enforce the contract."

Maiipin, Marketable Title, p. 879, Sec. 309.

See also:

Carter Coal Company v. Lit2, 55 Fed. Supp. 115,

133.
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Appellant's Title Was Good in Fact.

Appellant's Opening Brief refers to Miss Foulstone as

a "collaborator" notwithstanding the separate determina-

tions of the California Superior Court and the United

States District Court [R. 76, 80; Conclusion of Law 7,

R. 81].

Miss Foulstone worked as an employee. Her work

belonged to her employer, Dr. Wolff {Brown v. Molle,

20 Fed. Supp. 135; Bleistein v. Donaldson Litho., 188

U. S. 239; U. S. Ozone Co. v. United States, etc., 62

F. 2d 881).

The fact that Miss Foulstone, contrary to her employer's

instructions, added fictitious material, did not make her

a "collaborator" ; one cannot become part owner in a work

unless there be an agreement to that effect. The law

does not leave valuable literary works at the mercy of

gratuitous volunteers. There must be a "common design."

(Maurel v. Smith, 220 Fed. 195; Marks Music Corp. v.

Vogel Music, 140 F. 2d 266; Levy v. Rutley, Law. Rep.

6 C. P. 523.)

It is true that Dr. Wolff and Judge Carter both used

the word "collaborator" in reference to Miss Foulstone.

But the law uses the word "collaborator" as carrying

fixed legal implications. The meaning which the law at-

taches to the word "collaborator" was not known to Dr.

Wolff [R. 412] and ,when these meanings were pointed

out to Judge Carter in the arguments concerning the

Findings, after he had used the word "collaborator" in

his Opinion, he rejected that word in the Findings [R.
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461, 462, 463]. The Finding is that Miss Foulstone was

an employee [Find. 2, R. 68], and the following colloquy

from the argument on the Findings indicates that Finding

2 was regarded by Judge Carter as important.

"The Court: . . . As to their relationship, I

find that he employed her, but I also find that she

developed the fictional part in that story. Now,

however you want to handle it I don't care. . . .

Mr. Susman: It isn't satisfactory to me . . .

Because I am afraid that the use of the word 'em-

ployment' might create an employer-employee rela-

tionship.

The Court: Well, I find that he employed her.

Mr. Susman: Their testimony, as I recall it, tak-

ing both together, without any substantial conflict,

is to the effect that it was a joint enterprise; that

the results were to be shared equally by them.

The Court: No, I don't find that. I find that he

employed her, but it was a very broad employment,

to write the story, and he supplied her with the

facts of his life and the lobotomy, and she supplied

the fictional material. It was a rather wide-open

employment. He didn't tell her what fictional ma-

terial to put in; she developed that herself. But I

do find that there was an employee relationship."

[R. 462-463.]
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IT.

Issues Arising From the Alleged Breach of the "Public

Domain" Warranty Were Not Tried Below, and

Have Therefore Been Waived. In Any Event,

Appellant Did Not Rely on the Warranty; and

Furthermore, Unless the Warranty Be Given a

Reasonable Construction the Assignment Would
Be an Illusory Contract.

The Point Has Been Waived.

As has already been demonstrated, no issue was raised

in the District Court concerning breach by Appellees of

the warranty that no part of Case History was in the

public domain. The Complaint contained seven causes of

action, none of which raised this issue.

The warranties alleged to have been broken by Appel-

lees were stated to be:

".
. . that they were the sole authors and owners

of said story and of all of the rights therein; that

there had never been any use of said story or any

part thereof made anywhere with their consent; that

defendants had never done anything by which any of

the rights sold or assigned or purported to be sold or

assigned had been in any way impaired; that said

story was original with them in all respects; and that

any use by plaintiff of said story would not infringe

upon the rights of anyone in any respect." [R. 5.]

Conspicuous by its absence among the allegations of

multifarious breaches is the public domain warranty.

After the Court made its Findings, including the Find-

ing as to public domain, plaintiff could have moved for

judgment, and after judgment plaintiff could have moved
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for a new trial on the ground here asserted for the first

time. Loew's did neither of these.

Had any such issue concerning this warranty been

raised below, defendants could have shown, or could at

least have submitted for determination, the fact that the

language in the Assignment had an accepted meaning in

the motion picture industry which was different from its

literal meaning; that its accepted meaning is that the

author warrants that the plot and characterization of the

story are protectible under common law and statutory

copyright; that the meaning of the warranty was an-

alogous to that found in the decision in Gumhinsky v.

Smalley, 203 App. Div. 661, 191 N. Y. Supp. 530, affd.

235 N. Y. 619, which held that the phrase ''free from"

impurities meant commercially free; that the fact that

scientific facts of surgery as well as a few incidents in

Dr. Wolff's life were in public domain did not impair the

story or interfere in any way with its usefulness to Ap-

pellant, and thus caused no damage; and that "it is ele-

mentary that mere breach of an agreement which causes

no loss to plaintiff will not sustain a suit by him for dam-

ages, much less rescission." {Block v. City of West Palm

Beach, 112 F. 2d 949, citing Black on Rescission, 8, 81

and 850.)

It is competent to show that a phrase has a local mean-

ing contrary to its ordinary meaning. (Civ. Code, Sec.

1644; Williston, Contracts, Sec. 608; Ermolieff v. RKO,
19 Cal. 2d 543, holding "United Kingdom" to include

Eire; Commonwealth v. Hobbs, 140 Mass. 443, 5 N. E.

158, holding "white" arsenic to mean black arsenic;

Mitchell V. Henry, 15 Ch. D. 181, "white selvage" held to

mean dark grey border; Shuth v. Wilson, 3 B. Ad. 728,

holding "thousand" to mean 100 dozen; Read v. Tacoma
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B. & S. Assoc, 2 Wash. 198, 26 Pac. 252, "west" held

to mean north of west.)

It would also have been competent for defendants to

show that a literal meaning of the warranty was incon-

sistent with the main purpose of the Assignment and that

accordingly the literal meaning should be rejected, as re-

quired by Civil Code, Section 1653. (See Body-Steffner

Co. V. Flotill Products, 63 Cal. App. 2d 555.)

However, the District Court was given no opportunity

to pass on any of these questions. We submit that even

if the point had merit it has been waived. "It is a funda-

mental rule of judicial proceedings that a party is not

heard on appeal upon questions not raised in the trial

court." {Ex parte DeiBo Kamiyana, 44 F. 2d 503, 505.)

We urge that the point be ignored by this Court.

In the event, however, this Court should consider this

point we make the following reply on the merits.

Appellant first urges that the existence of similar ma-

terial in "Swear Not by the Moon" and in "Case His-

tory," plus access, destroyed Appellees' ownership or at

least created a doubt as to title, and that therefore Appel-

lant had the right to rescind. This argument says in

substance that the determinations by the Superior Court

and by the District Court that Appellees owned the story

are wrong; or, in any event, that the similarity, plus ac-

cess, created a doubt which gave Appellant the right to

rescind. Both these points have been answered under

Point I, supra.

The judgment of the Superior Court would itself be

binding on Appellant, because not subject to collateral at-

tack. (Consolidated Rock Products Co. v. Higgins, 54

Cal. App. 2d 779; Salter v. Ulrich, 22 Cal. 2d 263; Asso-
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dated Oil Co. v. Mullin, 110 Cal. App. 385; Selhy v.

Allin, 119 Cal. 257.) Furthermore, in view of Appellees'

status as indemnitors under the Assignment [Ex. A, par.

6; R. 105], the judgment in favor of the indemnitors

(Appellees) is binding on the indemnitee, Loew's. (1

Frcefnan, Judgments, 994-995, Sec. 451; Restatement,

Judgments, Sees. 106-108; Portland Gold Mining Co. v.

Strattons Independents, 158 Fed. 63; McDonald v.

Severy, 6 Cal. 2d 629.

Furthermore, the District Court by its Findings has

determined that "Case History" is a different story from

"Swear Not by the Moon" [Find. 8, R. 71], and that

"Case History" was written by Appellees exclusively

[Find. 7, R. 71].

Appellant's assertion of the existence of access runs

contrary to the Findings, which say that Victoria Wolf

alone conceived the fictional material in "Case History"

[Find. 4, R. 70], and that Victoria Wolf never read, saw

or heard related the story "Swear by the Moon" [Find.

6, R. 70].

These determinations have not been challenged. There

can be no question but that actual title was in Appellees.

The argument that the similarity gives rise to doubt

concerning title is the argument based on an implied war-

ranty of marketable title which has already been dealt

with (See Point I).

In any event. Appellant's argument concerning the

effect of the similarity are based on the decision in Golding

V. RKO, 35 Cal. 2d 690, which Appellant contends holds

that a central core or fundamental plot is protectible.

While Appellant's version of the holding in the Golding

case has some support in the Opinion, it is submitted that
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Appellant's statement of the holding is in error. What

Appellant says is the holding in the Golding case was in

fact plaintiff contentions (See 35 Cal. 2d at p. 696). The

question actually determined by the Court was:

'The first question presented for decision, whether

this basic dramatic situation constitutes protectible

literary property . . . According to this evidence,

the real value of a story or play may have little to

do with specific dialogues or sequence of scenes or

locale and there is ample evidence tending to prove

that the basic dramatic core of the plaintiffs' play

constitutes the truly original and valuable feature of

it. Further, there was testimony to the effect that

this particular psychological drama, with its emphasis

upon the captain's controlling monomania for author-

ity and power, was particularly well timed with the

early days of the war and, therefore, of unusual

value at that time. Nor was it a mere abstract idea.

It had been reduced to the form of a full stage play.

Its creators had embellished it with much of the trap-

pings that give form, if not substance, to such liter-

ary work."

The actual holding of the court appears to be based on

the fact that defendant's taking of the center core of the

plaintiff's play, in view of its peculiar character, and in

the light of the public attitude at the time, deprived the

plaintiff of the value of the play. Appellant's version of

the holding would place the California rule at odds with

long-established law. As Judge Woollsey aptly put it in

Eisman v. Samuel Goldwyn, Inc., 23 Fed. Supp. 519:

"Indeed, it seems to me that—putting the case

more favorably for the plaintiffs than a comparison

of the works here involved justifies—the most that

can be said for them is that they brought this suit
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for literary larceny because they were infected with

the fallacy, which seems to be endemic among writers,

that copyright may be claimed on a theme or an idea,

which, of course, is not and never has been the law.

Holmes v. Hurst, 174 U. S. 82, 86, 19 S. Ct. 606,

43 L. Ed. 904 ; Nicholas v. Universal Pictures Corpo-

ration, 2 Cir., 43 F. 2d 119, 121; Lowenfels v.

Nathan, D. C, 2 F. Supp. 72), 80; Copyright in Books

by Augustine Birrell, Chapter on Literary Larceny,

pp. 167-192."

More important, however, is the fact that the similar

material in the Golding case was not in the public domain.

It was the original conception of the plaintiffs. In the

case at bar it was found that the similar material was in

the public domain [Find. 5 and 8, R. 70-71]. Even if the

effect of the Golding decision be what Appellant contends,

it cannot apply here because the similar material was in

the public domain.

Appellant Did Not Rely on the "Public Domain" Warranty

and Therefore Cannot Rescind.

It is Appellee's contention that unless reliance on a

warranty be shown, the promisee cannot rescind. This

principle is embodied in California Civil Code, Section

1732 which defines a warranty as an affirmation of fact

or promise "if the buyer purchases the goods relying

thereon." (italics ours)

Appellant Loew's is a large motion picture studio and

has long been in the business of making motion pictures
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[R. 93]. It numbers among its employees not only skilled

writers, but, as shown by this record, experts in literary

property. Indeed, Rudy Monta, one of the witnesses

below, is in charge of ''all problems involved with literary

and musical material" [R. 110].

Appellant knew that it is impossible to write a story

no part of which is in the public domain. The public

domain includes every publication since the beginning of

time, excepting only those protected by copyright; it

includes the common facts of life, of society, of govern-

ment, of science and of all things commonly known to

most men. It includes the English language, the facts of

heterosexual life (boy meets girl), the geography of the

United States, and the history of nations, of persons, of

the seas, the mountains, and of astronomical bodies. It

is literally impossible to put together two communicable

thoughts without use of public domain.

Justice Story in Emerson v. Davies, 3 Story's R. 768,

Fed. Cas. No. 4436, said:

"In truth, in literature, in science and in art, there

are, and can be, few, if any, things which, in an

abstract sense, are strictly new and original through-

out. Every book in literature, science and art, bor-

rows, and must necessarily borrow, and use much

which was well known and used before. No man

creates a new language for himself, at least if he be

a wise man, in writing a book. He contents himself

with the use of language already known and used

and understood by others. . . . The thoughts of
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every man are, more or less, a combination of what

other men have thought and expressed, although they

may be modified, exalted, or improved by his own

genius or reflection. . . ."

Just as authors must have access to public domain, so

commentators have repeated Justice Story's words in

different ways.

Curtis, on Copyright, said:

''But in every species of composition, in all liter-

atures, there is of necessity a constant reproduction

of what is old, mixed with more or less that is new,

peculiar and original. There are also large classes of

works, the materials of which are common to all

writers, existing in nature, art, science, philology,

history, statistics, etc., where there must be consid-

erable resemblances, however independently of each

other the different authors may have written . .
."

(P. 170.)

Alexander Lindey's recent work Plagiarism and Origi-

nality traces thousands of borrowings from the public

domain by reputable authors. "First," he writes, "there

is no such thing as absolute, quintissential originality."

(P. 14.)

See also:

Drone, on Copyright, p. 198;

University of London Press v. University Tutorial

Press, 2 Ch. 601, 608;

Sheldon v. Metro-Goldwyn Pictures Corp., 7 Fed.

Supp. 837.
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"Neither ideas nor phrases nor ordinary English

idioms or words are protected by copyright. They are

all in the public domain/' (Park v. Warner Bros.,

8 Fed. Supp. 837.)

In view of Appellant's experience in the field, it must

have known that this warranty was impossible of literal

performance, and accordingly it could not have relied upon

it. Unless it did rely, the language is not a warranty.

(California Civil Code, Section 1732.) Even if it used

the legal phraseology of warranty, the absence of reliance

precludes rescission.

In Murphy v. National Iron and Metal Co., 227 P. 2d

219, 71 Ariz. 323, the defendant set up a breach of ex-

press warranty of quality in the purchase of aluminum.

The Court said:

"Reliance upon warranty is a prerequisite to the

recovery for a breach of warranty. {Van Deren

Hardware v. Preston, 224 Ky. 170, 5 S. W. 2d 1052,

64 A. L. R. 881)."

Going on, the Court said:

"The fact that both plaintiff and . . . defendant

are experts in the scrap metal business is most per-

suasive against the contention . , . that neither

relied upon any representation made by the other as

to the quality . . ."

See also:

Knoepfer v. Ahman, 99 Mo. App. 30, 72 S. W.
483;

McCormick v. Kelly, 9 N. W. 675.
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It is not necessary for the Court to depend upon the

necessary inference that Appellant could not have relied

on the ''public domain" warranty. In order to make a

cause of action it was necessary for Appellant to prove

reliance. The record contends no evidence whatever of

reliance.

Unless the "Public Domain" Warranty Be Given a Rea-

sonable Construction, the Assignment Would Be an

Illusory Contract and Would Give the Purchaser the

Right to Rescind Arbitrarily.

It is Appellant's contention that the public domain

warranty is not possible of literal compliance and, further,

that Loew's must have known this. Under such circum-

stances Loew's cannot be permitted to rescind. To hold

otherwise would be to give Loew's the right to treat the

transaction as a sham whenever it chose to do so.

The law is well established that one cannot rescind or

defend relying upon a warranty or representation which

he knew at the time of the transaction to be false.

(National Reserve Insurance Co. v. Scudder, 71 F. 2d

884; Van Schoick v. Niagara Fire Co., 69 N. Y. 434;

Menk V. Home Ins. Co., 76 Cal. 53; Bayley v. Employers

Liability Corp., 125 Cal. 345 ; Allen v. Home Ins. Co.,

133 Cal. 29; E. A. Boyd Co. v. U. S. F. & G., 35 Cal. 2d

171; Williston, Sales, Sec. 207.)
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III.

By Insisting on Performance After Appellant's Knowl-

edge of All the Facts it Waived the Right to

Rescind for Breach of Warranty.

By July 30, 1949 Appellant had knowledge of Foul-

stone's claim [Find. 12, R. 73] and Appellant's agents

had had conferences with Dr. Wolff [R. 158]. On July

30, Appellant made formal demand that Appellees procure

a quitclaim from Foulstone [Find. 13, R. 73]. The right

to make any such demand was derived from the Assign-

ment par. 7 and Loew's knew this at the time it made its

demand [R. 106; Find. 15, R. 784]. The assertion by

Loew's of a right under the Assignment, with knowledge

of all the facts, waived all breaches of warranty.* (Neet

V. Holmes, 25 Cal. 2d 447; Bryan v. Baymiller, 95 Cal.

App. 481; Gosnell v. Lloyd, 215 Cal. 244; Oppenheimer

V. Cluny, 142 Cal. 313)

:

".
. . any acts of recognition of the contract

as subsisting, or any conduct inconsistent with an

intention of avoiding it, have the effect of an election

to affirm. Indeed, it has been declared that since the

remedy of rescission or cancellation is not held in

high esteem by the courts, even slight circumstances

showing a purpose or intent to waive it will preclude

the allowance of such relief." (12 C. J. S. 996.)

Appellees' obligation under paragraph 7 was, of course, not a

warranty but an executory promise. It is dealt with hereinafter.
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IV.

The Attempted Rescission Was Too Late.

The Foulstone claim was made known to Loew's on

June 30. Appellant's letters of rescission were delivered

ninety days later. The delay constituted a waiver of the

right to rescind, assuming any existed. (6 C. J. 386; Cal.

Civ. Code, Sec. 1691.)

In Schneider v. Henley, 61 Cal. App. 758, 763 the

Court said:

".
. . from an examination of authorities it

would appear that thirty days is about the utmost

length of time which the courts are disposed to allow

to the purchaser for rescission. . . ."

In Hogan v. Anthony, 52 Cal. App, 158, 166, it was

said:

"The purchaser of an article who wishes to rescind

the contract of sale cannot play fast and loose in

the matter."

Three weeks delay was held too long.
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V.

The Purposes of the Agreement Did Not Require the

Foulstone Quitclaim, and Appellant Had no Right

to Make the Demand; in Any Event Appellees

Complied With the Demand Which Was Actu-

ally Made.

There Was No Repudiation in Fact or in Law.

Appellant's refer to a conversation on July 21 and

assert that this was tantamount to a repudiation. We
have shown that far from a repudiation, Appellees contin-

uously sought to get the Foulstone quitclaim and kept

Appellant apprised of their efforts.

Furthermore, Appellant did not treat the conversations

as a repudiation, but continued to insist on performance.

On July 30, 1949 Appellant wrote Appellees, referring to

the Assignment, and demanded the quitclaim [Find. 13,

R. 7Z\ Find. 15, R. 74]. While it is true that repudiation

gives to the promisee the right to declare a breach, this

right is waived if he afterwards insist on performance.

Landes v. Klopstock, 252 Fed. 89;

Rosewell Drainage Dist. v. Dickey, 292 Fed. 29;

Miami Cycle and Mfg. Co. v. Robinson, 245 Fed.

556;

United States v. Stott, 140 F. 2d 941

;

Nelson v. Chicago Mill & Lumber, 76 F. 2d 17, 22.

In the Landes decision, supra, Judge Hand said:

"It is suggested that, as the plaintiffs had the right

to declare an immediate breach, they might accord

the defendant the right to retract, and that their
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letters should be taken as equivalent to a declaration

that, if the defendant persisted in his repudiation

until June 5th, they would accept the repudiation.

They might have done this ; but they did not. The

question is whether we may regard their insistence

upon the contract, which they misunderstood, as in

effect a declaration that it was at an end. While we
have avoided deciding whether such a declaration is

necessary in order to sue upon a repudiation, either

before or after the stipulated time of performance,

we do hold that, if the promisee insists upon perform-

ance, he waives the right to sue upon the repudiation,

certainly if he does not himself retract in season.'*

Finally, as pointed out before, Appellant did not in the

trial court assert any right based on repudiation; the

point is, therefore, waived.

Appellant Had No Right to Demand the Quitclaim.

No contention is made that the language in the Assign-

ment concerning the procurement of further instruments

constituted a warranty. It is clear that the language

creates an independent covenant. The exact language is

as follows

:

"I hereby agree duly to execute, acknowledge and

deliver, and/or to procure the due execution, ac-

knowledgment and delivery to the purchaser of any

and all further assignments and/or other instruments

which in the sole judgment and discretion of the

purchaser may be deemed necessary or expedient to

carry out or effectuate the purposes or intent of this

present instrument.''

It is Appellees' contention that the foregoing language

did not give Loew's an untrammeled discretion; that the

itaHcized language restricts the discretion, because if this

were not so the italicized language would be superfluous;
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that the reasonable construction of the promise is that

the documents to be procured are those which are neces-

sary or expedient to carry out the purposes of the As-

signment.

The purposes of the Assignment did not include deliver-

ing to Loew's "marketable" title, but only actual title.

(See Point I, ante.) Actual title was, in fact, transferred

to Appellant by the Assignment from Appellees, and noth-

ing additional was required to effectuate that purpose.

Accordingly Appellant had no right to demand a quit-

claim from Foulstone.

We are not unmindful of the phrase "sole judgment and

discretion of the purchaser," which is contained in the

agreement.

However, the rule is that when the end sought to be

accomplished is a pratical one, such as utility or operative

fitness, the measure of discretion or satisfaction is that of

the reasonable man.

Coplew V. Durand, 153 Cal. 278;

Gladding etc. v. Montgomery, 20 Cal. App. 279;

Bryan Elevator Co. v. Law, 31 Cal. App. 205.

While it may be true that a quitclaim from Miss Foul-

stone would have allayed any doubts which Loew's had, the

fact is nothing Miss Foulstone could have given could

have aided in effectuating the purpose of the agreement,

which was to transfer to Loew's a valid title.

It should be borne in mind that the Assignment [Ex.

A] was the printed form prepared by Appellant and

must, therefore, be most strongly construed against it.

Cal. Civ. Code, Sec. 1654;

Couture v. Ocean Park Bank, 205 Cal. 338;

McClintick v. Leonards, 103 Cal. App. 768.
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If Appellant intended that this clause should give it the

right to call upon Appellees to do more than to effectuate

actual title, as, for example, to purchase releases from ad-

verse claimants even if unfounded, or otherwise to secure

to Appellant assurances that a large investment would not

be jeopardized. Appellant could have found the language

to accomplish that result.

Appellees Complied With the Demand.

Attention is directed to the fact that on July 30 Loew's

called on Appellees to deliver instruments from Miss Foul-

stone "which will have the effect of quitclaiming to

Loew's" all of Miss Foulstone's rights. Appellant further

stated, "in the event such a quitclaim and release is not

forthcoming within a reasonable time" Loew's would re-

scind.

The judgment of the Superior Court that Elsie Foul-

stone never had any interest in "Case History" operated

in two ways : as a muniment of title, equal in effectiveness

to, or better than, a deed or assignment ; and as a declara-

tion that at no time in the past did Miss Foulstone have

any right in the story or any rights connected with the

story. This determination was made on March 1, 1950

[Find. 19, R. 75-77] ; to all intents and purposes that

declaration was final. It is true that Miss Foulstone filed

a Notice of Appeal, but that Notice bore no threat because

Findings of Fact and Conclusions of Law had been waived

in the trial court [Find. 19, R. 77]. The only thing

open for consideration by any reviewing court on such a

record would be the judgment roll, and while a reversal

was theoretically possible, the chances were mathematically

infinitestimal. Certainly that judgment was better than a

quitclaim which would always, until an adjudication, be
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subject to attack for fraud, mistake and subject to nar-

rowing by construction. The appeal was dismissed on

October 24, 1950, and sixty days later the judgment

became final.

The trial court found that the final judgment was ob-

tained within a reasonable time from the demand [Find.

16, R. 74]. Thus Appellees, though not required to do

so, complied with Appellant's demand.

Appellant does not anywhere question the court's de-

termination that the interval between the demand and the

judgment of the Superior Court was a reasonable period

of time.

Furthermore, Appellant did not in the trial court, and

has not on this appeal, urged that it was damaged by this

delay. The Findings are to the contrary [Find. 27, R. 79].

In the absence of proof of damage, not only is Appel-

lant precluded from rescission, but would not even be able

to recover if the court had found that Appellees had failed

to perform. {Block v. City, supra; Black, Rescission,

sjAApra. )

The Promise Was an Independent Covenant; Even if Ap-

pellees Had Failed to Perform, Appellant Had No Right

to Rescind.

Nothing in Paragraph 7 of the Assignment indicates

it is to be treated as a condition. It is couched in the

language of an executory promise. A breach of such a

promise gives rise to a right for damages only.

Williston, Contracts, Section 675a, says:

"Logically, there is a clear distinction between

cases where a promisor's undertaking is clearly quali-

fied by a condition requiring his satisfaction, and
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cases when instead of such a condition there is a

promise by the other party to render performance to

the promisor's satisfaction. Where there is only a

promise to give satisfaction, the primary remedy for

a breach of it is an action for damages, and if the

performance is such as ought to satisfy a reasonable

man, the damages would be slight/'

In Antonelle v. Kennedy & Shaw Lumber Co., 140 Cal.

309, the defendant agreed to remit certain sums to the

plaintiff "provided that . . . [plaintiff] shall before that

time have obtained and delivered . . . the written consent

of [a third party]."

Defendant received the money but did not remit to the

plaintiff, on the ground that the third person's consent had

not been obtained. The Court said:

"Assuming that the stipulation on the part of the

plaintiff to obtain Antonelle's consent was a condition

precedent, it is well settled that such conditions are

not favored by the law and are to be strictly construed

against one seeking to avail himself of them. . . .

But aside from these considerations we are satisfied,

that the stipulations of the parties in the contract upon

this whole subject, were not conditions precedent, but

in effect, simply covenants . . . [quoting from Par-

sons and Wharton on Contracts^ . . . The contract

does not specify what the consequences shall be if

Antonelle does not consent. Upon the other hand, is

it not more reasonable to believe, that it was in-

tended by this proviso simply, that plaintiff covenanted

to obtain Antonelle's consent, or to be responsible

for any damages resulting from her failure to do so?

As said on Front-Street RR v. Butler, 50 Cal. 577,

'Courts are disinclined ... to construe the stipula-

tions of a contract as conditions precedent, unless
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pressed. The reason of this disinclination is, that

such a construction prevents the court from dealing

out justice to the parties according to the equities

of the case. . .
.'

"

In Schlesinger & Sons v. Kohler & Chase, 103 Cal. App.

195, 200, the Court said:

''One of the distinctive features of a covenant

which distinguishes it from a condition precedent is

that, when it goes only to a part of the consideration,

nonperformance is not a defense if the breach of

the covenant may be paid for in damages. (Ernst

V. Cummings, 55 C. 179, 183.) But the defendant

did not make any proof of damage and we must as-

sume that the trial court impliedly found that no

damage was suffered by plaintiff's breach/'

Accordingly, even if it should be determined that Ap-

pellant had the right to demand the Foulstone quitclaim,

and if it should be determined that, contrary to the Find-

ings of the District Court, Appellees failed to perform in

a reasonable time, rescission is not available to Appellant,

but Appellant could have had damages if it had sustained

any. Defendant offered no proof of damage, and the

District Court found that Appellant was not damaged.

"Plaintiff has not been injured by any act or omission of

defendants" [Concl. of Law 8, R. 81].

Conclusion.

Twice Dr. Wolff and Victoria Wolf have had to liti-

gate their title to "Case History" because of an un-

founded claim. In the first action the claimant did not

even appear to state her case. In the current action her

testimony was procured by Appellant, but notwithstanding
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this testimony the District Court made an independent

determination that her claim was unfounded.

Appellant's case seems to be that if an unfounded claim

is made in a sale of literary property the purchaser may

rescind an executed transaction. This has never been the

law in transfers of personal property. It would be dis-

astrous in the case of literary property. We can do no

better than to quote from the opinion of Judge Carter:

''The above rules should be even more strictly ap-

plied in the sale of literary property and no court

should be led into the pitfall of the real estate rule.

In Golding v. RKO Pictures, Inc., 35 Cal. (2d) 690,

710 (1950), Justice Schauer of the Supreme Court of

California refers to the fact that there are approxi-

mately thirty-six basic plots in all writing. Conse-

quently, assertions of similarity and of plagiarism are

practically a concomitant of all story writing. To
establish then, a rule permitting the purchaser of lit-

erary property to return the property and demand

back the purchase price upon a mere assertion of

similarity or plagiarism is to create a right without

the support of reason or principle, the exercise of

which would result in untold hardship. There can

be no other conclusion but that the law will not imply

a warranty of 'marketable' title in the sale of literary

property."

The judgment should be affirmed.

Respectfully submitted,

Morris E. Cohn,

Attorney for Appellee Erich Wolff.
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Preliminary Statement.

Appellees recognize in their brief,^ as they must, that

the pivot on which this case turns is whether Loew's ac-

quired, at the time of purchase and sale of the story

''Case History," a warranty that the appellees' title to

the story was free from reasonable doubt or reasonable

objection.

But, in apparent disregard of the well-defined distinc-

tion between express and implied warranty, appellees view

the critical issue as one of implied warranty. This is

an obvious misconstruction of appellant's position as well

as of the theory on which the case was tried and decided.

We are only incidentally concerned with what warranties

might have been implied by law had the parties not en-

tered into an agreement on the subject. The fundamental

question is one of the meaning of the warranties in the

instrument of transfer, the "Assignment of All Rights"

^Appellee Erich Wolff alone filed a brief herein. But since

appellee Victoria Wolf later adopted that brief as her own, it will

hereafter be referred to as the brief of both appellees. Reference
thereto, in abbreviated form, will be "A. B." and to Appellant's

Opening Brief, "O. B."
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[Ex. 2; R. 99-108]. Loew's has consistently contended,

as it does now, that an express warranty to a title free

from reasonable doubt is embraced within the four corners

of the assignment, in accordance with the usual principles

of contractual interpretation.

The remaining points raised by appellees are equally

devoid of merit. Our answer thereto may be summarized

as follows:

1. The reference in the law to a title deducible of

record has no bearing upon the issue of the existence

of a warranty. Rather, that matter is one which comes

into play only with regard to breach of warranty, once

the warranty has been found present. Where, as in

this case, recording statutes and public records are in

no wise involved, the question of a title deducible of

record is entirely irrelevant except in one respect—the

very concept of title deducible of record is itself an illus-

tration of the fact that a title to be free from reasonable

doubt must be apparently, as well as actually, sound.

2. Loew's afforded appellees a reasonable opportunity

to obtain the quitclaim which appellees expressly promised

in the assignment to acquire from any adverse claimant

upon Loew's demand. After appellees failed and declined

to obtain the quitclaim, Loew's rescinded. The conten-

tion by appellees that the demand for the quitclaim by

Loew's amounted to a waiver of the right to rescind finds

no support in the law. Moreover, the District Court did

not make any finding at all on that question and appellees,

not having appealed, are in no position to challenge that

action of the trial court.

3. After Loew's had rescinded, appellees obtained a

default judgment in the California Superior Court against

Miss Foulstone, the woman whose adverse claim precipi-
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tated the controversy between the litigants here. That

judgment is completely irrelevant to the questions in this

case. Both the Superior Court and the trial court here

were of a like opinion in this regard, since the former ex-

pressly disclaimed in its judgment any intention to make
an adjudication with respect to the issues in this case, and

the latter made no finding in support of appellees' argu-

ment that the Superior Court judgment operates as a bar

to the maintenance by Loew's of this action.

4. The assignment contained a warranty by appellees

that neither the whole nor any part of the story ''Case

History" was in the public domain. The District Court

found, at one and the same time, that much of "Case

History" was in the public domain, and that Loew's had

no cause to complain thereof, despite the express war-

ranty on the subject. Appellees' efforts to avoid breach

of the assignment in this connection are founded upon the

dual argument that that question should not have been

in the case because not raised in the complaint, and that

the warranty should be construed in such a way as

would effectively nullify it. The simple answer to the

first of these contentions is that appellees, having in-

jected the public domain issue into the case during the

course of the trial, clearly cannot avoid the natural conse-

quences of their own action. The second part of appel-

lees' argument runs afoul of the clear language of the

assignment, and obviously conflicts with long-established

principles of contractual interpretation.

5. Appellees' assertion throughout their brief that

Loew's was in no way injured by appellees' default, is

totally unsupported by the record. Evidence of damage

more than ample to support an action for rescission was

introduced by Loew's. That evidence, furthermore, stands

substantially uncontradicted.
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ARGUMENT.

Loew's Bargained for and Obtained a Warranty That

the Title to "Case History" Was Free From
Reasonable Doubt. The Determination That the

Assignment, Properly Construed, Contains Such

a Warranty, Involves Application of the Prin-

ciples of Express, Not Implied, Warranty.

First: Much of the confusion apparent in appellees'

brief with respect to warranty, the fundamental issue in

the case, is due to the failure of appellees to distinguish

between the principles of express warranty and those of

implied warranty. Appellees make only scant reference to,

and they leave unanswered, the basic argument of Loew's

that the assignment, viewed realistically and practically,

contains within its four corners an express warranty that

the title to "Case History" was not "prey to doubts and

challenges, which threatens to involve the buyer in costly

litigation." [Hollywood Films, Inc. v. Columbia Pic-

tures Corp., 299 N. Y. 61, 85 N. E. 2d 865-866.]

The reason given by appellees for their lack of at-

tention to the very crux of the case is the bald statement

that appellant "does not contend it got an express war-

ranty of 'marketable' or 'perfect' title" [A. B. 15],

This assertion by appellees is completely unwarranted.

Not only does the record disclose our position to the

effect that the construction of the language of the assign-

ment is of primary importance in the case [R. 4-5, 7-8,

99-107, 483-489] but our opening brief makes it abundant-

ly clear that that position has continued to be consist-

ently maintained at all stages [O. B. 3, 6-8, 21, 22, 28, 34-

38, 39-40].

This is not a case where the court is deciding the

rights of litigants apart from their agreement. To the
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contrary, and as appellees patently fail to perceive, the

rights of Loew's in this connection stem from the as-

signment and the express warranties there set forth.

Logic and the authorities join in making it evident that

ascertainment of the intent of a warrantor from the lan-

guage of warranty he employs in an agreement is con-

trolled by the principles applicable to express warranty

[Cal. Civ. Code, sec. 1732; Chamberlain Co. v. Allis-

Chalmers Co., 51 Cal. App. 2d 520, 125 P. 2d 113; El

Zarape etc., Inc. v. Plant Food Corp., 90 Cal. App. 2d

336, 345-346, 203 P. 2d 13, 19; 77 C. J. S. 1153. Cf.

Murphy v. Warner Bros., 9th Cir., 112 F. 2d 746].

Appellees go on to say that "perfect," ''marketable" and

"good" title are "words of art," and, by necessary infer-

ence, that a warranty of title free from reasonable doubt

cannot be created without using those precise words in

the agreement. It is not surprising that appellees fail to

cite any authority whatsoever to support that unfounded

statement,^ inasmuch as the cases are in complete accord

that any language of warranty reasonably importing that

^The two cases to which appellees refer [Slidell v. Grandjean,
111 U. S. 412, 4 S. Ct. 475, and Dingey v. Paxton, 60 Miss. 1038,
erroneously cited by appellees as Dengey v. Paxfon, 60 Mass.
1038] as having some bearing upon what the parties intended by
the language of warranty contained in the assignment are entirely

beside the point. Neither case in any way deals with appellees'

"words of art" theory. In the Slidell case, involving a land grant
under Louisiana law at the time that that jurisdiction was under
Spanish rule, the words "complete title" in the context there em-
ployed obviously referred to title papers rather than to the estate

in question and the Court so held (111 U. S. at 416-7). Construc-
tion of a warranty was not in issue. The Dingey case was con-
cerned with a dispute between a prior record owner of realty and
one who took under a tax title. The Mississippi Court held

the local statute limiting redemption rights unconstitutional because
it restricted the prior owner from enjoyment of one of the incidents

of complete ownership, the right to possession [60 Miss, at 1054].
No question of warranty was presented or discussed.



the purchaser was bargaining for a title free from rea-

sonable doubt or objection will be judicially recognized as

such. The following cases are illuminating because in each

of them a like construction as to such a warranty resulted

despite dissimilar choice of phraseology, and despite

phraseology other than that which appellees term "words

of art"

:

Northhouse v. Torstenson, 146 Neb. 187, 19 N. W.
2d 344 ("good and sufficient warranty deed,

clear fee simple title, free from incumbrance,

satisfactory title");

Cogito V. Dart, 183 Va. 882, 33 S. E. 2d 759

("title free from vaHd objections")
;

Downey v. Seih, 185 N. Y. 427, 7'^ N. E. 66

("good and sufficient deed in fee simple")
;

Hershorn v. Rubinstein, 259 Mass. 288, 156 N. E.

251 ("good and sufficient deed free from all in-

cumbrances")
;

Bell V. Stadlcr, 31 Ida. 568, 174 Pac. 129 ("con-

vey in fee simple, free and clear of all incum-

brances")
;

Hunt V. Inner Harbor Land Co., 61 Cal. App. 271,

214 Pac. 998 ("good and sufficient deed");

Hollywood Plays, Inc. v. Columbia Pictures Corpo-

ration, supra, 299 N. Y. 61, 85 N. E. 2d 865

("complete motion picture rights").

See also:

Ogg V. Herman, 71 Mont. 10, 227 Pac. 476;

66 C. J. 861-862.

Cases cited [O. B. 28-34].
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As demonstrated by the foregoing authorities, the

appHcable principle of law is simple, straightforward and

in conformance with usual contractual rules. An express

warranty of a title free from reasonable doubt exists

whenever, as in this case, the contract between the seller

and purchaser, fairly and reasonably construed in the

light of its evident purpose, indicates that such was the

warranty the purchaser expected to receive.

Second: The implied warranty argument of appel-

lees, predicated as it is upon an hypothesis involving ab-

sence of agreement between the parties, misses entirely the

point of the case, as we have observed. In additional

respects, too, that argument is not well-taken. Initially,

it is to be noted that appellees set forth no persuasive

reason why, as a matter of policy, a distinction should

be taken between creation of implied warranty with re-

spect to real property on the one hand and personal prop-

erty on the other. This court made no such distinction

in U. S. Ttingsten Mines v. Laugharn, 9th Cir., 67

F. 2d 226, 233, where both real and personal property

were involved, nor did the New York Court of Appeals

do so in Hollyzvood Plays, Inc. v. Columbia Pictures Cor-

poration, supra, 299 N. Y. 61, 85 N. E. 2d 865. Although

the question in each of those cases was like the in-

stant case, one of determining the rights of the parties

from the language of their contract, rather than what the

law creates apart from agreement, the fact remains that

neither this court nor that in New York was of the opin-

ion that any difference in result should come about be-

cause the property in question was personal, literary, or

dramatic, rather than realty.

To the extent that public policy has significance in this

case, it would seem that the law should expand the opera-
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tion of implied warranties more broadly as to property of

the kind here involved than with respect to real property.

Where the purchase is of real property, the prospective

purchaser has an opportunity to examine the public records

prior to sale, and thus determine for himself the sufficiency

of the seller's title. The purchaser of literary property,

on the other hand, ordinarily has no public record pro-

vided for his examination. He must rely on either his

agreement or the protection given him by law. There-

fore, for the law to afford greater protection to the pur-

chaser of real property than to the purchaser of literary

property would be to provide the greater protection to

the one who needs it less.

The patent cases cited by appellees [Consumers Gas

V. Amer. Elec. Construction Co., 50 F. 778; The

Electron, 75 F. 689; and Computing Scales Co. v. Long,

66 S. C. 379, 44 S. E. 963], lend no appreciable assist-

ance. Since issuance of a patent, unlike a copyright,

constitutes prima facie evidence of its validity [35 U. S.

C. A., sec. 282; 17 U. S. C. A., sec. 7] and since a record

of issued patents is available for inspection to the public

in the United States Patent Office and elsewhere [35 U.

S. C. A., sees. 10, 13] there is much less need for addi-

tional protection to a purchaser or licensee of patent

rights as compared to one purchasing literary property.

Moreover, none of the three foregoing cases goes as

far as appellees claim. The Consumers Gas case was not

a rescission action but one where payment for goods

sold was refused by the purchaser after he had had the

full use and enjoyment of the goods. This is only an

ordinary instance of unjust enrichment embodied in the

law of quasi-contract [12 Am. Jur. 503]. The Comput-



ing Scales case was largely decided on the ground that

there was a total absence of any reasonable objection to

the validity of the patent in question. Moreover, the

South Carolina Court, in expressing fears about careless

or absurd claims, misconceived the scope of the warranty

of marketable title. It is not breached imless the doubts

about the title are reasonable [Peckham v. Stewart, 97 C.

147, 153, 31 P. 928, 930.] In citing The Electron in

support of its decision, the South Carolina Court also

failed to realize, as do appellees here, that the holding

in The Electron is actually contrary to the point for which

appellees cite it. The issue in The Electron, decided by

the Second Circuit, was whether a claim of patent in-

fringement made by a stranger against the purchaser of

certain storage batteries constituted a defense to an action

for the price of the batteries and of other supplies fur-

nished by the seller. The Court held that there was a

breach of implied warranty in view of the then pending

patent Htigation and that the purchaser was not required

to pay for anything except that portion of the supplies

to which the patent litigation did not apply.

The view of the Court in this connection is made evi-

dent by the following language [74 F. at 697] :

"Bigler (the purchaser) was not evicted, for a

mere notice of the claim of infringement by the owner

of the patent is not an eviction (Consumers Gas Co.

of Danville v. American Electric Const. Co., 1 C. C.

A. 663, 50 Fed. 778) ; and in view of the condi-

tion of the original order of injunction against the

Electrical Accumulator Company, it is not probable

that an injunction would have been issued against him

pending the appeal. But he offered to return the

equipment and had attempted to rescind the contract
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and therefore could have an action upon the implied

warranty, and, of course, a defense to an action for

the purchase price." (Emphasis added.)

Only brief answer need be made to dispose of appellees'

further contentions with respect to implied warranty.

Their statement that "it is established law that there must

be eviction by paramount title before there is a breach

of warranty" [A. B. 17] is in direct conflict with the law

of California when rescission, rather than damages, is

sought.^

The prevailing rule in this jurisdiction is expressed in

Alherti v. Jubb, 204 C. 325 at 327-328, 267 P. 1085 at

1087, as follows

:

"While the rule as to disturbance of possession

laid down in the authorities cited by appellant [Court-

ney V. Gordon, 74 Mont. 408 (241 Pac. 233) ; Gross

V. Kierski, 41 Cal. Ill] might apply were the action

one for damages, the conclusion that respondent is

entitled to rescind the contract upon the ground of

breach of implied warranty of title by appellant [36

ALR, note, p. 482; 27 R. C. L. p. 648, sec. 410;

sees. 1765 and 1786, Civ. Code; Burkes v. Davies,

85 Cal. 110 (20 Am. St. Rep. 213, 14 Pac. 613);

Milton Realty Co. v. Butterfield, 87 Cal. App. 772

(262 Pac. 419)] is not precluded by the fact that

the possession of respondent has so far remained

undisturbed. The element of damages does not

enter into the case."

Indeed, it is not even required in order to rescind for

breach of warranty of marketable title that a claim be

^Pike V. Psihogious, 68 Cal. App. 145, 228 Pac. 722, and Bar-

num V. Cochrane, 143 Cal. 642, 11 Pac. 656, cited by appellees, are

completely inapplicable. Both involved claims for damages, and re-

fusal to pay for property being used and enjoyed. Unjust enrich-

ment is the basis of the decisions.
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made by a third person [Alberti v. Juhh, supra; Hollywood

Plays, Inc. v. Columbia Pictures Corporation, supra, 279

N. Y. 61, 85 N. E. 2d 865; Sheehy v. Miles, 93 Cal. 288,

28 Pac. 1046; Culligan v. Leider, 65 Cal. App. 2d 51, 149

P. 2d 894].

Third: Appellees completely misconstrue the effect

and reasoning of the cases in which a breach of warranty

resulted from the fact that title was not deducible of

record. Those cases (<?. g., Whelan v. Rossitcr, 1 Cal.

App. 701, 82 Pac. 1082; Peckham v. Stewart, supra, 97

Cal. 147, 31 Pac. 928; Sheehy v. Miles, supra, 93 Cal. 288,

28 Pac. 1046), do not in any manner hold that warranty

of title free from reasonable doubt may exist only where

the property in question is of the kind as to which there

is a public record; nor do they hold that the only test for

determining whether a title is marketable is the state of

the public record. Analysis of the cases readily reveals

that deducibility of title from the record pertains only to

the issue of breach, not creation, of warranty. Appellees

in effect claim that because in many cases the reasonable

objection to title resulted from a defect in, or omission

from a public record, reasonable objection may come about

only from a public record.

The fact of the matter, as the authorities we have

mentioned establish, is that the expression found in many

cases that a title be deducible of record, if there is a rec-

ord, is an additional, and not the exclusive, test of whether

a warranty of marketable title has been breached. There

is no paucity of decisions in which a title was found to be

unmarketable by virtue of matters entirely apart from the

public records. Encroachments [Ziebarth v. Marion, 161

Wash. 201, 296 Pac. 561], claims of an adverse possessor
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[Bullard v. Bickncll, 26 App. Div. 319, 49 N. Y. Supp.

666] and existence of an unrecorded contract to the

subject property of which the vendee was unaware [Bart-

lett V. McGee, 5 C. U. 417, 45 Pac. 1029] are three quick

examples of this self-evident principle/

II.

The Right to Rescind Exists Whether or Not Consid-

eration Has Passed From the Purchaser. Since

That Right Must Be Determined as of the Time
Loew's Gave Notice of Rescission, Appellees'

Success in Clearing Title Thereafter Is Irrelevant.

First: Although in other jurisdictions there is some

difference of opinion as to whether rescission of a pur-

chase may be had after the rescinding party has parted

with the price, in California, under our rescission statute

[Cal. Civ. Code, sec. 1689] which makes no distinction

between executory and executed contracts, the law is

settled that rescission of an executed contract is proper

when the rescinding party, as is true of Loew's here

[R. 47, 73, 112], had no knowledge of the facts justifying

rescission prior to parting with the consideration. [Engle

^The reason why appellees place so much emphasis on their syllo-

gistic treatment of the deducibility of title from a public record is

quite obvious. That, and an equally fallacious distinction be-

tween executory and executed contracts with respect to the right

of rescission [Point II, infra], are all that appellees can muster
in an effort to avoid Hollywood Plays, Inc. v. Columbia Pic-

tures Corporation, supra, the only case squarely in point here. It

is at once apparent upon examination of Hollyzvood Plays, that the

purely fortuitous fact of a defect in the title arising from bank-

ruptcy proceedings played no part of any consequence in the rea-

soning of the New York Court of Appeals. It cannot be doubted

that that Court would have reached the same result it did, had
the reasonably meritorious claim of an outstanding ownership in-

terest been based upon matters not of public record.
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V. Farrell, 7S Cal. App. 2d 612, 617-619, 171 P. 2d 588,

592-593; Hull v. Ray, 80 Cal. App. 284, 251 Pac. 810].

Apart from the cases the language of Section 1789 of

the California Civil Code, would appear to dispose of

the matter.

"^1789. Remedies for Breach of Warranty

"(1) Where there is a breach of warranty by

the seller, the buyer may, at his election,********
*'(d) (Rescission) Rescind the contracts to sell

or the sale and refuse to receive the goods, or if

the goods have already been received, return them

or offer to return them to the seller and recover the

price or any part thereof which has been paid."

(Emphasis ours.)

The California rule is sound law. The contrary doc-

trine which appellees espouse places a premium on con-

cealment of material information. No sensible reason

occurs to us why a seller who manages to withhold facts

adversely affecting the desirability of the property he

has offered for sale should be rewarded for such conduct.

The testimony is undisputed in the case at bar that

appellees volunteered no information to Loew's regarding

the Foulstone claim until after Loew's had received a

notice of the claim from Miss Foulstone's attorney some

months after the sale, and some months after appellees

had been notified of her claim by Miss Foulstone's attor-

ney [R. 111-112, 135 et seq.].^

^Appellees assert that their proffered testimony that Dr. Wolff
first advised Miss Foulstone of the sale of "Case History" by tell-

ing her husband about it, was improperly rejected by the Court
[A. B. 7, Fn.]. Actually, however, appellant withdrew its objec-
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Second: The law of California is equally settled that

the right of a party to rescind is to be determined as of

the time he gives notice of rescission. Later events,

which might have cured a default had not notice of rescis-

sion been given first, are immaterial. [Spicer v. Hurley,

161 Cal. 1, 118 Pac. 249; Leland v. Craddock, 83 Cal.

App. 2d 84, 87-88, 187 P. 2d 803, 805, and cases there

cited]. The argument to the contrary made by appellees

[A. B. 24], fails to recognize the basic difference between

a rescission made prior to litigation as here and one

which is initiated by litigation, rather than by prior notice.

[Cf. Cal. Civ. Code, Sees. 1689 and 3406] : The distinc-

tion, which appellees disregard, is well-expressed in Phil-

pott V. Superior Court, 1 Cal. 2d 512 at 523-524, 36 P.

2d 635 at 641, as follows:

"Confusion has also risen respecting the form of

action under Count 1 in that there are found therein

allegations of a rescission of the agreement by the

party injured and notice thereof given to the defen-

dant by the plaintiff himself pursuant to sections of

the Civil Code of this state on that subject. It is

undoubtedly true that a litigant may invoke the

power of a Court of equity to efTect a rescission

which has not theretofore been made. This is espe-

cially provided for by Civil Code, sections 3406-3408,

inclusive. But where the plaintiff himself has pursued

the method provided by Sections 1688-1691 of the

tion to such testimony and Dr. Wolff testified fully on the point.

Dr. Wolff's testimony is most illuminating in pointing up his own
understanding of the similarity between "Swear Not by the Moon"
and "Case History"

:

"The Witness: Yes, I said to him, 'Mr. Pines, by the way,
do you remember the brain operation story Mrs. Foulstone
worked for me on once before?' He said 'yes.' I said, 'we
sold the story.'" [R. 333.] (Emphasis ours.)
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Civil Code to efifect a rescission of the contract, he

may come into a court of law for all the relief that

court is competent to give, and in the instance where

he merely asks for a return of the consideration

parted with by reason of the fraud, mistake, failure

of consideration, or any other set of facts author-

izing rescission, he is entitled to the action of

assumpsit. Indeed, section 1712 of said Code seems

to provide for a legal action in a case such as we
have here under consideration. The rule that it is

not necessary to ask the aid of a Court of equity

to effect the rescission where the rescinding party has

followed the statutory procedure finds abundant sup-

port in California decisions."®

Third: As a necessary corollary to the rule of Spicer

V. Hurley, supra, the judgment which appellees later ob-

tained in defense of the action brought by Miss Foulstone

in the Superior Court can in no way affect the issues

in the instant case. The argument of appellees in that

respect, apparently based upon a theory of res judicata

[A. B. 29-30], is demonstrably unsound.

In the first place, Loew's was not a party to the

Superior Court litigation within the meaning of the

requirements of res judicata. Notice of the pendency

of the action, opportunity to appear, and being named

^The authorities cited by appellees are not apposite. The state-

ment in Maupin, Marketable Title (3d Ed.), p. 879, sec. 309 [A. B.

24] obviously pertains to judicial rescission rather than rescission

accomplished prior to litigation. And the point for which appellees

mention Carter Coal Couipany v. Lits, 55 Fed. Supp. 115, 133, was
disapproved by necessary inference upon the further decision in that

case [Carter Coal Company v. Lits, 4th Cir., 140 F. 2d 934, not cited

by appellees], where the affirmance of the District Court judgment
was "solely and singly" placed upon another ground (140 F. 2d at

938).
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in the suit are insufficient to make one a party, without

service of process upon it, or actual appearance, followed

by judgment against it. [Page v. W. W. Chase Co.,

145 Cal. 578, 584, 79 Pac. 278, 280; Holt Mfg. Co. v.

Collins, 154 Cal. 265, 273-274, 97 Pac. 516, 519; Gratiot

County State Bank v. Johnson, 249 U. S. 246, 39 S. Ct.

263.] Loew's was not served in the State Court action

and did not enter an appearance nor was the judgment

there had for or against it [R. 48, 75, 427-429].

Secondly, Loew's was not in privity with any of the

parties in the State Court action. A privy is one who

succeeds to the interest of a party after judgment. [Cal.

Code of Civ. Proc, sec. 1908(2) ; Boulter v. Commercial

Standard Life Insurance Co., 9th Cir., 175 F, 2d 763,

768; Bernhard v. Bank of America, 19 Cal. 2d 807, 811,

122 P. 2d 892, 894]. The interest of Loew's in "Case

History" was not only acquired prior to any litigation

[R. 46-48], but judgment in the Superior Court case was

not given until after Loew's had rescinded [R. 48].

Thirdly, the Superior Court case did not involve the

primary question here, namely, the right of Loew's to

rescind for breach of a warranty to a title free from

reasonable doubt or objection. Res judicata will not apply

where the issues in the later and earlier case differ

[Walrath v. Roberts, 9th Cir., 23 F. 2d 32, 33-34; Bern-

hard V. Bank of America, supra, 19 Cal. 2d at 813, 122

P. 2d at 895 ; United States v. California Bridge Co., 245

U. S. 337, 341, 343-344, 38 S. Ct. 91].

Finally and conclusively, the judgment in the Superior

Court expressly recited that the court was making no

adjudication or declaration of rights with respect to this

case [R. 40-41; O. B. 17]. A judgment can not be res
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judicata ''as to matters which the court expressly refrains

from determining" [Stark v. Cokcr, 20 Cal. 2d 839, 843,

129 P. 2d 390, 393; Watson v. Poore, 18 Cal. 2d 302,

309-310, 115 P. 2d 478, 482].

Nothing that appellees say in their brief in any way

derogates from these long-established principles. Their

statement that the Superior Court judgment is not sub-

ject to collateral attack [A. B. 29] means, as their cases

plainly show merely that a stranger to an action has no

standing to challenge the judgment in that action insofar

as it operates as an adjudication between the parties

there. Those cases do not hold, as appellees w^ould have

it, that the same stranger is precluded by the earlier judg-

ment from litigating in a separate action any issue in the

earlier case. If the rule were otherwise, the basic prin-

ciples of the doctrine of res judicata to which we have

adverted, supra, would be a nullity. [Restatement, Judg-

ments, sec. 93, pp. 459-467].

Appellees similarly distort the holding and reasoning

of the authorities they cite concerning the indemnitor-

indemnitee relationship [A. B. 30]. Those cases, apart

from the rights of third persons against the indemnitor

and indemnitee, with which we have no concern, simply

assert that where judgment is had against the indemnitee

by a third person the indemnitor is hound thereby in an

action upon the agreement to indemnify. Ours is an

entirely different situation. Here, the indemnitor, and

not the indemnitee, was the litigant in the Superior Court.

And in our case, the indemnitee, Loew's, is claiming a

right to rescind, not indemnification for money paid out

to Miss Foulstone.
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To summarize, appellees in effect argue not only that

a rule of mutual estoppel should apply but that such

rule should carry over to issues in a later case different

than those earlier adjudicated between other parties. The

law, however, is otherwise, and properly so. [Bernhard

V. Bank of America, supra, 19 Cal. 2d at 811-813, 122

P. 2d at 894-895; Restatement, Judgments, sec. 107, pp.

511-512].

III.

Rescission by Loew's Was Timely and Properly Ac-

complished. There Was No Waiver of the Right

to Rescind by Affording Appellants the Oppor-

tunity They Solicited to Obtain the Quitclaim

and Release From Miss Foulstone Which, Under
the Express Provisions of the Assignment, Loew's

in Its Sole Discretion and Judgment Could

Demand.

First: The findings and record below contain nothing

to support appellees' assertion that rescission by Loew's

came too late [A. B. 38]. The District Court at no time

indicated in any way, nor would the evidence support

a finding, that the rescission was untimely. Appellees,

not having appealed, may not complain of such purported

error. [Tillman & Bendel, Inc. v. California Packing

Corporation, 9th Cir., 63 F. 2d 498, 501, c. d. 290 U. S.

638; Stepp v. McAdams, 9th Cir., 88 F. 2d 925, 927.]

Second: Other cogent factors establish conclusively

that rescission was not unduly delayed. Notice of rescis-

sion was served three months after Loew's was first ad-

vised of Miss Foulstone's claim [R. 47-48; Exs. 2, 3]. Dur-

ing the intervening period, Loew's investigated the matter

and afforded appellees the opportunity they requested to
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obtain a quitclaim and release from Miss Foulstone. Ap-

pellees first advised Loew's that they would obtain the quit-

claim and release and requested Loew's to withhold taking

legal action. Then, upon the refusal of appellees to obtain

the quitclaim and release from Miss Foulstone and a

few days after Miss Foulstone filed the Superior Court

action, Loew's rescinded. [R. 46-48, 110-112, 137-162;

Exs. 3, 4, 7-15; O. B. 9-16]. Under these circumstances,

the rescission was well in time. [Graham v. Los Angeles

First National Trust & Savings Bank, 3 Cal. 2d Z7 , 44-45,

43 P. 2d 543, 547; Gist v. Security Trust & Savings

Bank, 218 Cal. 581, 586, 24 P. 2d 153, 155; Davison v.

Finneran, 4 Cal. 2d 51, 55, 47 P. 2d 271, 273.] Particu-

larly is this so where the delay in rescinding is induced

by the conduct of the seller. [Mitchell v. Roth & Co.,

124 Cal. App. 96, 99, 12 P. 2d 91, 92; Ray v. American

Photo Player Co., 46 Cal. App. 311, 316, 189 Pac. 130,

132; Advance-Rumely Thresher Co. v. McCoy, 213 Cal.

226, 232-233, 2 P. 2d 147, 159-160; Luitweiler etc. v.

Ukiah Water & Improvement Co., 16 Cal. App. 198,

208, 116 Pac. 707, 711.]'

Third: Waiver by Loew's of its right to rescind may

not be predicated upon its demand for the quitclaim and

release from Miss Foulstone. Nowhere in the assignment

are Loew's rights or remedies declared to be exclusive. In

^The intimation by appellees that rescission must be had, if at all,

within a fixed period of time [A. B. 38] is of course entirely falla-

cious. With respect to that very point, the California Supreme
Court has recently stated, "The courts have frequently declared

that there is no artificial rule as to the lapse of time which will

justify the application of the doctrine of laches. Each case must
be determined upon the basis of its facts." [Williams v. Marshall,

Z7 Cal. 2d 445, 455, 235 P. 2d 372, 378. See also, Ulrich v. San
Jacinto Estates, 109 Cal. App. 2d 648, 241 P. 2d 262.]
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the absence of such a declaration, the aggrieved party may

resort to such other remedies as the law provides. [Shupe

V. Collender, 56 Conn. 489, 15 Atl. 405; Fitspatrick v.

D. M. Osborne & Co., 50 Minn. 261, 52 N. W. 861;

Northwest etc. Co. v. Perfection Tire Co., 125 Wash. 84,

215 Pac. 360, 363; Mayfield v. George O. Richardson

Mach. Co., 280 Mo. App. 206, 231 S. W. 288, 292;

Leitner v, Thayer, 24 Wyo. 378, 159 Pac. 1084, 1085-

1086.]

Moreover, when Loew's demanded that appellants ob-

tain the quitclaim and release from Miss Foulstone, it

was expressly stated in the demand that it would rescind

in the event the quitclaim and release was not forth-

coming [Ex. 8]. Under these circumstances, it cannot

seriously be contended that the demand constituted "an

intentional relinquishment of a known right," the classic

definition of waiver. [Compania Constructora Bechtel-

McCone v. McDonald, 9th Cir., 157 F. 2d 749, 752.

Cf. Earl V. Saks & Co., 36 Cal. 2d 602, 612-613, 226 P.

2d 340, 347.]

IV.

Loew's Clearly Had the Right to Demand That Appel-

lees Procure the Quitclaim and Release From
Miss Foulstone. Compliance With the Demand
Was Not Had.

First: The language of Paragraph 7 of the assign-

ment pertaining to the obligation of appellees to obtain

a quitclaim and release from any adverse claimant is

most unambiguous [Ex. 2; R. 106]. It clearly indicates

that the judgment and discretion of Loew's was to be the

criterion of whether or not the quitclaim and release was

necessary or expedient. Nonetheless, and in the face of the
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explicit language of the assignment, appellees take the

position that an objective test, ordinarily employed only

in cases of mechanical utility or operative fitness, should

be applied here to determine whether Loew's acted prop-

erly in demanding the quitclaim and release [A. B. 40-

42]. In this regard, appellees conveniently disregard

another, and here applicable rule that the recipient of a

promise such as is found in Paragraph 7, when acting in

good faith, is the sole judge of what performance of the

promissor is satisfactory. [Baker v. Kale, 83 Cal. App. 2d

89, 189 P. 2d 57; Tiffany v. Pacific Sewer Pipe Co., 180

Cal. 700, 182 Pac. 428; Brenner v. Redlick Furniture Co.,

113 Cal. App. 343, 298 Pac. 62; Hall v. Webb, 66 Cal.

App. 416, 226 Pac. 403; Schuyler v. Pantages, 54 Cal.

App. 83, 201 Pac. 137].

In Baker v. Kale, supra, 83 Cal. App. 2d at 93-94, 189

P. 2d at 60, involving a contractual provision to the effect

that the purchaser of a leasehold could cancel the contract

if he were not satisfied that an option to extend the lease

had been legally exercised and was binding upon the

lessor, the fundamental distinction, of which appellees take

no apparent heed, was set forth as follows:

''As to whether (the purchaser) was satisfied was

clearly a case where the exercise of judgment was

involved. It is the general rule in cases where fancy,

taste or judgment is involved, that it is sufficient to

show in the absence of bad faith, that the party

was in fact dissatisfied. The class of cases in which

dissatisfaction is no defense are those where the

question is merely one of operative fitness or mechan-

ical utiHty. (Citing cases.)"

To the same effect is Van Demark v. California Home
Ext. Association, 43 Cal. App. 685, 688, 185 Pac. 866, 867,
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where the court pointed out that not only did the rule

as to fancy, taste or judgment apply clearly to matters

involving literary and artistic endeavors, but moreover

it "has been held in California that an agreement to fur-

nish title satisfactory to the purchasers was not met by

a merely good and marketable title, if the purchaser him-

self was not satisfied [Parkside Realty Co. v. MacDonald,

166 Cal. 426 (137 Pac. 21); Allen v. Pockwitz, 103 Cal

85 (42 Am. St. Rep. 99, 36 Pac. 1039); Church v.

Shanklin, 95 Cal. 626 (17 L. R. A. 207, 30 Pac. 789).]"

Second: Even if the test of the cases upon which

appellees rely, those having to do with mechanical utility

or operative fitness, were applied, the exercise of Loew's

judgment and discretion, in making a demand for a

quitclaim and release which would remove an outstanding

hazard to an investment of as much or more than a

million dollars was patently reasonable [O. B. 41-43].

Third: That appellees failed to comply with the demand

for the quitclaim and release cannot be doubted. The

contention of appellees that the State Court judgment,

which became final on December 25, 1950 [R. 74], ap-

proximately iy2 years after the demand, was the equiva-

lent of the timely acquisition of a quitclaim and release, is

made in utter disregard of the business requirements of

a producer of motion pictures. The demand was made at

a time when "Case History" was scheduled for produc-

tion on Loews' then current production schedule. A
starring actress, producer, and writer had been assigned

to the picture [R. 85-87, 228-230; Ex. 21, Par. 7].

It is completely unrealistic as well as legally incorrect, to

say, as appellees do, that if the studio held the production

of "Case History" in abeyance with its consequent per-
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sonnel problems and effect upon the entire production

schedule for the year and following years, while appellees

ventured through the hazards of litigation, the studio

would be in the same position as if the quitclaim and re-

lease had been promptly obtained at the time of demand.

The obvious purpose of Paragraph 7 of the assignment

was to avoid precisely the situation which occurred.

Fourth: Appellees make much of their contention that

Paragraph 7 of the assignment contains only a covenant

and not a condition [A. B. 43-45]. The fallacy in their

reasoning is that, assuming the premise, the conclusion

does not legally follow that rescission may not be had for

breach of the provisions of Paragraph 7. Actually, it

makes no different, insofar as rescission is concerned,

whether the promise of appellees to obtain a quitclaim and

release from an adverse claimant is construed as a con-

dition or as a covenant. In either event, due performance

of that promise was part of the consideration for the sale,

and under the law of California, rescission is proper where

the consideration fails *'in whole or in part." [Cal. Civ.

Code, sec. 1689(2).] Failure of a seller to procure a

satisfactory document concerning or affecting his title,

even though that title may actually be good, has many

times been held sufficient to justify rescission [Pacific

Tel. and Tel. Co. v. Davenport, etc., Co., 9th Cir., 236 Fed.

877; U. S. Tungsten Mines v. Laugharn, 9th Cir., supra,

67 F. 2d 226; Allen v. Pockwits, 103 Cal. 85, 36 Pac.

1039; Hull V. Ray, supra, 80 Cal. App. 284, 251 Pac. 810;

Church V. Shanklin, 95 Cal. 626, 30 Pac. 789].

The distinction between a condition and a covenant only

has significance when the question is whether one party

to a contract, who has not yet performed, may retain the
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consideration, if any, received from the other party and

still not perform himself because of the other's breach

[3 Corbin on Contracts, sec. 633, p. 526]. That was the

issue in the authorities cited by appellees [A. B. 43-45].

Such an issue is entirely foreign to the instant case.

Loew's has fully performed, and it does not claim the

right to rescind without returning "Case History" to

appellees [Ex. 15].

V.

Appellees Having Injected the Issue of Public Domain
Into the Case and Not Having Appealed, Cannot

Dispute the Court's Finding That Much of "Case

History" Was in the Public Domain. Assuming
Such Finding to Be Correct, Appellees Violated

Their Warranty Against Any Part of "Case

History" Being in the Public Domain.

First: During the course of the trial, appellees pre-

sented testimony to the effect that a great deal of "Case

History" was in the public domain, apparently for the

purpose of minimizing the quantum of protectible liter-

ary material as to which similarity existed between

"Swear Not By The Moon" and "Case History" [R.

299-305, 313, 416-418, 463-464]. The District Court

thereupon made findings in accordance with appellees' posi-

tion at the trial [Findings 4, 5, 8, 25; R. 70, 71, 79]. Ap-

pellees of course may not now claim error in the Court

doing that which appellees urged and invited it to do.

[Oakland Waterfront Co. v. LeRoy, 9th Cir., 282 Fed.

385, 388; Wolfe v. International Reinsurance Corp., 2nd

Cir., 73 F. 2d 267, 269, cert. den. 294 U. S. 725, 55 S.
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Ct. 6V7 \ Jentick v. Pac. Gas & Elcc. Co., 18 Cal. 2d 117,

121, 114 P. 2d 343, 345.]

Second: As we have pointed out, appellees must stand

or fall on the promises they made in the assignment. None-

theless, appellees argue the interpretation of the public do-

main warranty found in Paragraph 4 of that assignment

[Ex. 2; R. 103] in a manner which would make their war-

ranty meaningless. To infer, as appellees do in their brief

[A. B. 27-36], that Loew's got what it bargained for un-

der the public domain warranty, in the light of the findings

by the Court that all of the facts of Dr. Wolfif's life on

which a great deal of ''Case History" (and "Swear Not

By The Moon") was based, was in the public domain, as

was all of the scientific information regarding prefrontal

lobotomy [R. 68-71], is to erase the public domain war-

ranty from the assignment in the guise of contractual con-

struction. Particularly is this true when it is recalled

that Loew's did not purchase a finished screen play from

appellees, but rather only a "treatment" or short story 41

pages in length, consisting almost entirely of narrative

rather than dialogue [Ex. 1]. Appellees' interpretation

of the public domain warranty clearly violates the elemen-

tary proposition that the language of the contract is the

prime determinant of its meaning. [Jurs v. C. I. R., 9th

Cir., 147 F. 2d 805, 810; Pacific States Corp. v. Hall,

9th Cir., 166 F. 2d 668, 672.]

Third: Even if we were to assume that the public do-

main warranty requires an interpretation other than what
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it says, the construction of appellees would have the effect

of shifting the burden from the sellers, as provided in

the assignment, onto Loew's, the buyer. That result

would inevitably follow from appellees' thesis that the

public domain warranty only means that appellees were

warranting that "Case History" was not in the public

domain as an entire story even though substantial por-

tions of it w^re free for anyone to use. For Loew's to

be able to tell whether it was receiving anything of value

to it, and if so, how much, under such a strained and

unreasonable construction, would require it to have full

knowledge of the whole of literature and the arts, as

well as a soothsayer's omniscience in discerning the

sources of appellees' story. We submit that the result

which appellees thus assert is precisely that the burden

and risk of which Loew's sought to avoid by the public

domain warranty. It is a plain contradiction in terms

to claim, in the garb of "construction," a meaning to a

contractual provision squarely opposed to its evident pur-

pose. [Tanner v. Title his. & T. Co., 20 Cal. 2d 814, 824,

129 P. 2d 383, 389; Brant v. California Dairies, Inc.,

4 Cal. 2d 128, 133-134, 48 P. 2d 13, 16; Milwaukee

Mech. Ins. Co. v. Palatine Ins. Co., 128 Cal. 71, 74-75,

60 Pac. 518, 519.]

Fourth: There is no legal or evidentiary basis what-

ever for appellees' contention that Loew's did not rely on

the warranties contained in the assignment [A. B. 35-36].

The assignment itself, a document furnished by Loew's,

is the best evidence that Loew's relied thereon in pro-
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ceeding with the purchase of the story. No testimony

whatever to the contrary was introduced. Our situation

is no different in principle from that in Chamberlain Co. v.

Allis-Chalmers Co., supra, 51 Cal. App. 2d at 523, 125

P. 2d at 115, where the Court, in disposing of a similar

contention made by a warrantor with respect to a term

of an agreement inserted at the warrantee's insistence,

declared

:

"The stipulated fact that plaintiff insisted on hav-

ing additional words inserted in this provision is

enough to show, if more than its mere wording and

plaintiff's signature to the contract were needed, that

plaintiff relied thereon in making the purchase."

Furthermore, when it is realized that the story "Case

History" was purchased as the basis of a motion picture

which would require an investment of as much or more

than a million dollars, the following quotations from Wil-

liston on Sales (Rev. Ed.), Vol. 1, sec. 207, pp. 534-535,

become particularly pertinent here:

".
, . as a general rule no evidence of re-

liance by the buyer is necessary other than the seller's

statements were of a kind which naturally would in-

duce the buyer to purchase the goods and that he did

purchase the goods, . . .

"If a representation was evidently made for the

purpose of inducing a sale, and was of a kind appro-

priate for that purpose and a sale followed, this

should be enough."
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VL
The Warranty Made by Appellees Against Existence

of a Reasonable Doubt to Their Title to "Case

History" Was Breached.

First: The District Court, having concluded that there

was no warranty of a title free from reasonable doubt

with respect to "Case History" did not make any finding

as to whether any such warranty, if present, was breached,

although the Court apparently was of the belief that the

warranty, if existent, was violated [R. 67, 469]. The

record seems to us to be devoid of any evidence contrary

to the fact of breach [O. B. 24-28]^ and therefore this

Court may properly reverse the judgment with instructions

to the District Court to enter judgment for appellant [28

U. S. C. A., sec. 2106; Massachusetts Bonding & Insur-

ance Co. V. Santee, 9th Cir., 62 F. 2d 724, 728; Jensma

V. Sun Life Assurance Co., 9th Cir., 64 F. 2d 457, 464,

cert. den. 289 U. S. 763].

Second: Appellees' only argument against the fact of

breach is an interpretation of the decision of the Califor-

nia Supreme Court in Golding v. RKO Pictures, Inc., 35

Cal. 2d 690, 221 P. 2d 95, seemingly, but not materially,

different from that of appellant. We have made it clear

in our earlier reference to Golding [O. B. 46-49] that we

^Appellees assert that our Opening Brief misstates the facts as

found by referring therein to Miss Foulstone as a collaborator

[A. B. 25]. Presumably, appellees have not read that brief with

care because it proceeds on the assumption, without conceding, that

the Court's finding, contrary to its opinion and to correspondence

from Dr. Wolff and his attorney [Exs. 6, 22], that Miss Foulstone's

status is that of a collaborator was correct [O. B. 24-28, 37].

Whatever Miss Foulstone's actual status, whether employee or

co-author, it is apparent from the opinion of the District Court, and
from Dr. Wolff's own letter, as well as that of his attorney, that a

reasonable doubt existed with respect to that status.
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believe it was wrongly decided, but nonetheless at the time

the events giving rise to this action occurred, that case

represented the law of California.^ In the climate of the

Golding rule, it can hardly be claimed that a doubt predi-

cated upon the similarities between "Case History" and

"Swear Not By The Moon," together with the other un-

controverted evidence in the case to which we have pre-

viously adverted in this and in our Opening Brief, was

unreasonable. Judging from the absence of any substan-

tial argument to the contrary in their brief, appellees, to

all intents and purposes, are of the same mind.

Third: Appellees make a frequently-repeated charge

that Loew's did not introduce any evidence of damage

resulting from the breach of the warranty to a title

free from a reasonable doubt, and they therefore conclude

that even if breach occurred, such breach would not justify

on action for rescission, or for any relief [A. B. 2, 12,

28]. In so contending, appellees pay no heed to the

record. Loew's expended the sum of $15,000 for "Case

History" [R. 4?], and the sum of $8,000 in additional

costs incurred in preparing that story for production

[R. 229; Ex. 21(4)]. With the title in the precarious

state it was in during the month of July, 1949, some 3

months after the purchase, prudence dictated that Loew's

^Our feeling about Golding was apparently not unwarranted. In

three cases decided on April 29, 1953, subsequent to the filing of

our Opening Brief here, the California Supreme Court took great

strides to bring the law of California with respect to infringement

of literary property into harmony with the prevailing view else-

where {Biirtis V. Universal Pictures, 40 A. C. 857, 256 P. 2d 933;

Weitzenkorn v. Lesser, 40 A. C. 813, 256 P. 2d 947; Kurlan v.

Columbia Broadcasting System, 40 A. C. 833, 256 P. 2d 962).

Golding, although not expressly overruled, has been narrowly con-

fined by these three recent cases. The rights of the parties here

are, however, to be determined in the light of the law w^hen the

Golding rule was the California rule.
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withhold incurring the further expense involved in pro-

ceeding with its motion picture until the status of the

title was clarified. The appellees thereafter failed to ob-

tain a quitclaim from Miss Foulstone, refused to make

any further attempts so to do, and Miss Foulstone initiated

litigation in the Superior Court, the end result of which

might well not have come about (as actually happened)

for a period of many months, or even years, and which,

from the posture of the facts then existing, could have

culminated in recognition of Miss Foulstone's claim, to

Loew's consequent disaster/** No sensible business firm

would proceed to invest a million or more dollars in the

face of the danger then confronting Loew's. For all prac-

tical purposes, "Case History," as Mr. Monta stated, was

valueless to Loew's when it gave its notice of rescission

following the filing of Miss Foulstone's suit in the Supe-

rior Court [R. 86-87]. This is damage of the most obvi-

ous kind, and is much more than the law requires for

rescission. All that need be shown for that purpose is

that appellant did not receive the full benefit of its bar-

gain [Earl V. Saks & Co., 36 Cal. 2d at 611-612, 226 P.

2d at 345-346; Spreckels v. Gorrill, 152 Cal. 383, 389-390,

92 P. 1011, 1014; Stevens v. Privett, 88 Cal. App. 706,

711-712, 264 P. 549, 551-552; Wainscott v. Occidental

Bldg. & Loan Assoc, 98 Cal. 253, ZZ P. 88; Wilson v.

Corrugated Kraft Containers, 117 A. C. A. 872, 877-878,

i°The comment by appellees [A. B. 11, Fn.] that Loew's did not

proceed with "Case History" because of another picture it produced,

is not supported by the record. Appellant rightly objected to any
oral testimony about the content of that picture on the ground that

the picture itself was the best evidence. {Collins v. Metro-Gold-

wyn Pictures Corp. 2nd Cir., 106 F. 2d 83, 86.) Appellant went
on to state that if appellees wanted to show that picture, appellant

would arrange it [R. 367-8]. Appellees did not accept that offer.
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256 P. 2d 1012, 1016; Denovan v. Golden State Woolen

Mills, 104 Cal. App. 504, 507-508, 268 P. 714, 716;

Miinson v. Fishburn, 183 Cal. 206, 190 P. 808].

In the last-cited case, the controlling rule is thus suc-

cinctly enunciated (183 Cal. at 219-220, 190 P. at 813) :

"First as to rescission, it is clear from the au-

torities we have cited that the exact amount of dam-
age need not be shown, provided it be in an 'ap-

preciable' sum. Where the action is for damages,

however, the plaintiff must allege and prove that by

reason of the fraud he has suffered damage in a defi-

nite amount. In the one case damage is predicated

on the change in position; in the other on the ex-

tent of the pecuniary loss."

Directly pertinent here, as well as to all other phases

of this case, is the reasoning of the Court of Appeals of

New York in Hollywood Plays, Inc. v. Columbia Pictures

Corporation, supra. As that Court so forcefully recog-

nized, the law does not demand that a motion picture

studio, under the circumstances of this case, be required

to invest at great jeopardy a very large sum of money

in proceeding with a motion picture based upon a story

the title to which is questionable, or else accept a total

loss of the money theretofore invested in the story and in

preparation for production. To say, as appellees do, that

when Loew's was placed in this unfortunate position,

through no fault of its own, no damage thereby results is

simply to close one's eyes to practical realities. And when

the solution resorted to is rescission of the purchase, that

course, "as a legal matter, no Court should condemn."

[Hollyivood Plays, Inc v. Columbia Pictures Corpora-

tion, supra, 299 N. Y. 61, 85 N. E. 2d at 868.]
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Conclusion.

The appellant here seeks no different relief than the

law ordinarily provides for a purchaser who, without cul-

pability on his part, has failed to receive the full benefit of

his bargain. The appellees warranted that the title to the

literary property sold to Loew's was not subject to rea-

sonable doubts or objections. That warranty was

broken. The appellees warranted that the literary prop-

erty, neither in part nor in whole, was in the public do-

main. The Court below found otherwise. The appellees

promised to obtain, upon demand of appellant, a quitclaim

and release from adverse claimants. The demand, when

made, was not honored. Appellees have failed to meet

the principles of law flowing from these plain facts, but

instead have attempted to throw a cloak around the crucial

issues of the case in an effort to direct attention to irrele-

vant, unproven and inconsequential matters which have

no rightful place in the case. An adjudication in this

case that appellant rightfully rescinded goes no further

than to make the one who violated his promises be respon-

sible for whatever loss thereby results, instead of im-

posing that loss upon one who has acted throughout with

scrupulous rectitude.

Appellant respectfully submits that the judgment be

reversed with directions to the District Court to enter

judgment for appellant, as prayed below.

Respectfully submitted,

Herman F. Selvin,

Allen E. Susman,

Attorneys for Appellant.

LOEB AND LOEB,

Of Counsel.
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APPELLANTS' OPENING BRIEF.

r.

Statement as to Jurisdiction.

This is an action for infringement of statutory copy-

rights and for unfair competition. Defendant Dashiell

Hammett counterclaimed for a declaration of rights.

Judgment was entered May 19, 1952, against the plaintiffs

on their claim and declaring Hammett to have unlimited

rights to use the characters appearing in the copyrighted
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works. Jurisdiction in the District Court on the action

existed under former Section 34, Title 17, United States

Code, and now under subdivisions (a) and (b) of Sec-

tion 1338, Title 28, United States Code. Jurisdiction of

the counterclaim was asserted under Sections 1332 and

2201, Title 28, United States Code. Jurisdiction of this

Court on appeal exists under Section 1291, Title 28,

United States Code.

11.

Statement of the Case.

Preliminary.

Appellee Dashiell Hammett was the author of a novel

entitled "The Maltese Falcon." In 1928, by written con-

tract prior to publication, Hammett sold the novel

to appellant Alfred A. Knopf, Inc. In 1930 Knopf [Inc.],

published the work as a book and became and has been

ever since the sole proprietor of statutory copyright on

the work. In 1930, after publication, Knopf and Ham-

mett joined in a contract granting the exclusive radio,

television and motion picture rights to the appellant War-

ner Bros. Pictures, Inc. Warner made three motion

pictures based on the novel between 1931 and 1941, all

copyrighted in its name. In 1946, or sixteen years after

publication, Hammett executed a third contract which

purported to grant the exclusive right to use the charac-

ters from the novel in the fields of radio, television and

motion pictures, under which the appellees produced a

long series of radio programs utilizing such characters,

particularly the central figure known as "Sam Spade."

Sam Spade and the other characters involved were new

and original when presented in the novel. In the radio



—3—
program these characters were identified by name and

characteristics as the identical persons of "The Maltese

Falcon." The contracts of 1928 and 1930, to each of

which the author was a party, purport on their face to

dispose of all rights whatsoever in the novel and vest

these rights in the appellants. The contract of 1946

made by the author, and to which neither of the appel-

lants was a party, was also on its face an exclusive grant

for the use of the same characters. Appellees pleaded

and the Trial Court found that by custom the right to

reuse a character or characters created by and in a liter-

ary work was retained by the author and that in accord-

ance with such custom the 1930 contract should be in-

terpreted as though it contained such a reservation.

Hammett as the author was declared to have the right to

use, and authorize others to use, the characters appear-

ing in the original novel without limitation, notwithstand-

ing the terms of the 1928 and 1930 contracts and the

ownership of the copyrights by appellants.

The validity and existence of the copyrights are not

in dispute, nor is the fact that appellant Knopf is and

was at all relevant times the sole proprietor of the copy-

rights in the novel except for the effect of the 1930 grant

to appellant Warner. The execution and the express

terms of the three contracts involved (1928, 1930 and

1946) are not questioned. There is no substantial con-

flict in the evidence on any major issue decided by the

Court. It is not disputed that Hammett was the author

of the novel and that that work and the characters there-

in contained were original creations of the author. The

controversy thus concerns the right of appellees to pro-

duce the radio program, and the obvious query is whether

Hammett in effect sold conflicting rights successively to

two different purchasers.



To simplify discussion, the parties to the action are

referred to herein by surname or in the case of corpora-

tions by use of a single distinctive portion of the cor-

porate name. The relationship of the parties to each other

may be summarized as follows : The appellant Alfred

A. Knopf, Inc. (Knopf) is the publisher of the book,

the sole copyright proprietor of the work and the grantee

under the 1928 contract. Appellant Warner Bros., Pic-

tures, Inc. (Warner) is the producer of the motion pic-

tures involved, the copyright proprietor of those pictures

and the grantee under the 1930 contract. The appellees

are nine in number: Dashiell Hammett was the author

of the story and a granting party to the 1928, 1930 and

1946 contracts. Regis Radio Corporation (Regis) is

the assignee of the asserted rights under the 1946 con-

tract and produced the radio program. William Spier

was an employee of Regis serving as the technical pro-

ducer, director and editor of the program. William

Robert Tallman, Giles Doud and Joe Eisinger (also known

as Jason James) were writers employed by Regis and

the authors of radio scripts for the program. Wildroot

Company, Inc. (Wildroot) was the commercial sponsor

of the program. Batten, Barton, Durstine & Osborn,

Inc. (Osborn), was the advertising agency intermediate

between the sponsor and the actual program. Columbia

Broadcasting System, Inc. (CBS), was the actual radio

network broadcaster.

In greater detail, the material facts shown by the

record are as follows:
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A. The Pleadings.

The complaint herein [Second Amended and Supple-

mental Complaint] alleges: The publication of and copy-

rights on 'The Maltese Falcon" [Tr. pp. 1-6], the vesting

of such copyrights in Knopf [Tr. p. 6] and the grant

of all motion picture, radio and television rights to War-

ner [Tr. p. 7]. It alleges the production of a series radio

program by the defendants under the title 'The Adven-

tures of Sam Spade" [Tr. pp. 7-8] and asserts such

action to be unfair competition [Tr. p. 9] and an in-

fringement of the literary work in parts and as a whole

[Tr. pp. 7-14] and an infringement of three motion pic-

tures based on the work and likewise copyrighted [Tr.

pp. 17-19]. Similar but separate claims were made with

respect to a particular episode program entitled "The

Kandy Tooth" [Tr. pp. 14-17 and 19-20] which was

broadcast twice.

The answers [Hammett Tr. pp. 22-55, others pp. 55-

67] deny infringement or unfair practices and assert

affirmatively [Tr. pp. 26-29 and 61-63] that Hammett

utilized Sam Spade as the central and leading character

in other works pursuant to a well known custom in de-

tective story writing and that Hammett had [Tr. pp.

29-31 and 63-65] assigned and granted the other appellees

such right to utilize the character in the fields of radio,

television, motion pictures and other media of the enter-

tainment industry. The answers also affirmatively as-

serted defenses of laches and estoppel, and Hammett sepa-

rately counterclaimed for a declaratory judgment deter-

mining the rights of the parties [Tr. pp. 32-36].



B. The Contracts and Copyrights.

The story by Hammett was first published as a serial

in "The Black Mask" magazine in five installments be-

tween September 1929 and January 1930. Each instal-

ment was copyrighted by and in the name of the publisher

of the magazine and all such copyrights upon completion

of publication of the final instalment were assigned to

Knopf by the magazine, such assignment being duly

recorded [Findings IX and XIII, Tr. pp. 100-102].

Knopf published the story as a book and copyrighted

same in its name in February 1930 [Finding XV, Tr. pp.

102-103]. Knopf is and has been at all times since that

time the sole proprietor of the statutory copyrights in

the work.

The publication by Knopf was pursuant to a contract

with Hammett dated March 29, 1928 [Pltf. Ex. 33, Tr.

pp. 482-497] herein referred to as the 1928 contract.

This contract conveyed to Knopf the sole and exclusive

right to publish the work [Par. First (a), Tr. p. 482]

and

"second serialization, selection, syndication, transla-

tion, dramatic, motion picture, radio, broadcasting

and all other rights excepting first serial" [Par.

Fourth (c), Tr. p. 496].

Under date of June 23, 1930, Hammett and Knopf

joined in a contract [Tr. pp. 37-49] granting to Warner

various rights in the story, reserving only the right of

presentation upon the spoken or legitimate stage, but

conveying to Warner

"all other now or hereafter existing dramatic, ex-

hibition or other presentation rights in the writings,
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and without limiting- the generaHty of the foregoing,

inchiding talking motion picture rights * * * ^s

well as the right to transmit and exploit scenes and

pictures taken or adapted or based upon said writ-

ings, the language, title and dialogue thereof by

radio, television or otherwise" [Par. (f), Tr. p. 40].

The contract also gave Warner the right to change, add

to, interpolate and subtract from the work and to use

the name of Hammett for publicity. Concurrently with

the execution of the 1930 contract, Knopf as the owner

of record of the statutory copyright executed a separate

instrument for recordation purposes assigning to Warner

exclusively the

"motion picture rights * * * ^s well as radio,

broadcasting and television rights" [Pltf. Ex. 16,

Tr. pp. 447-449].

Sixteen years later Hammett executed a written in-

strument dated May 15, 1946 [Ex. 7, Tr. pp. 446, and

51] which in terms granted to E. G. Rosenberg and

Larry White, the predecessors of Regis,

''the sole and exclusive right to the use in the fields

of radio, television, motion pictures and/or any

other media of the entertainment industry now known

or hereafter created, of a fictional, literary and

dramatic character, originated, conceived and created

by me, known as Sam Spade."

Hammett orally enlarged this grant to include the other

characters [Finding XH, Tr. p. 109]. The radio show

of the appellees under the title "The Adventures of Sam

Spade" was produced pursuant to this contract.



C. The Radio Program.

The Trial Court found [Finding IX, Tr. pp. 100-101]

that the character of Spade was first created and pub-

lished in 1929 in "The Maltese Falcon" and had been

originated and created from the imagination and experi-

ence of Hammett. Hammett in 1932 wrote and had

published three short stories, in each of which Spade was

the detective [Finding XX, Tr. p. 107]. It found [Find-

ing XXII, Tr. p. 109] that in preparing scripts for the

radio program the defendants had referred to the novel,

the three short stories and to other writings of Hammett

to obtain characterizations of Sam Spade and the lesser

characters, but that all other features and material of

the radio scripts were original with the defendants or

taken from the public domain and that no infringement

had occurred.

The radio program under the title "The Adventures of

Sam Spade" was broadcast weekly from 1946 to 1950

in some 180 half-hour episodes. A longer episode under

the title "The Kandy Tooth" was presented a second time

on another series called "Suspense" [Finding XXI, Tr.

p. 108].

Each program was a separate episode in which the

detective Sam Spade solved a case. Each program also,

with rare exceptions, included by name two other char-

acters from "The Maltese Falcon," Spade's secretary,

Effie Perrine and police lieutenant Dundy. From week

to week the other characters changed in name and phy-

sical description, but not in dramatic function. On oc-



casions, other characters from "The Maltese Falcon"

were used by name. The announcements opening the

radio programs each week uniformly stated that Dashiell

Hammett and William Spier "join their talents" to pre-

sent the program. The announcer each week referred

to Spade as "Dashiell Hammett's famous private detec-

tive" [See Exs. 4al through 4cl5, and the form of an-

nouncements reprinted in appendix to this brief]. Ham-

mett did not in fact write any of the radio scripts,

though he knew and approved of the manner in which

his name was being used. The use of the names, plus

the announcements, plus the references to "The Maltese

Falcon" in the scripts themselves leave no doubt that

Sam Spade of the radio and the Sam Spade of the motion

picture and novel were the same fictional person. This

use and identification of characters followed from the

belief of the appellee writers that they were entitled to

use everything in the novel "The Maltese Falcon" except

the plot or story line.

D. Questions Involved.

The case presents four primary questions in the deter-

mination of which some matters of first impression are

involved.

1. The appellees assert that they had the right to

present the radio program as they did under any by virtue

of a grant made in 1946 from Hammett as the author.

Whether this purported grant could actually pass any

right or title which would justify such use as against the

appellants depends upon whether Hammett, as the gran-
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Itor, had any such right which he could convey. To

avoid the effects of the 1928 and 1930 contracts, claim

was made and the Court found [Findings XVII and XX,

Tr. pp. 105 and 107] that a custom existed by which an

author, in the absence of an express agreement to the

contrary, retained all rights to reuse characters created

by him, and that by virtue of such custom the 1930

contract must be construed as so reserving such rights

to an author. The first question is whether any such

custom, even if proved to exist, could have any such

effect on the contracts in this case, and, if so, was such

a custom proved.

2. The second question is whether, if the purported

grant from Hammett to appellees did not convey the

necessary rights, the usage actually made by the appellees

constitutes infringement of copyright. Appellants say

that the characterization of Sam Spade, the character

relationships, plus the minor characters, constituted a

unique and original and extremely important part of

"The Maltese Falcon," and the appropriation of these

elements constitutes infringement of the copyrights. ^M

3. The third question is whether, through use of the

characters by name and by constant reference to the

literary works in the broadcast, the appellees were guilty

of unfair use and competition.

4. The last question is whether Hammett was entitled

to a declaration that he did own the character rights, and

could pass them on or use them as he saw fit.
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III.

specification of Errors.

1. Finding of Fact XVI is erroneous in so far

as it finds that any custom existed that had or could have

any significance in the interpretation of the contracts.

2. Finding of Fact XVII is erroneous in so far as it

finds or concludes that (a) in the absence of any agree-

ment to the contrary, an assignment of copyright did not

include the right to the exclusive use of the characters

portrayed in the copyrighted work, and (b) the author

customarily retained so-called character, series and sequel

rights in work after copyright.

3. Finding of Fact XVII is erroneous in so far as

it finds (a) that it had become a fixed custom and prac-

tice that in the absence of express agreement to the con-

trary, an assignment of copyright in the field of writing

did not include the right to the exclusive use of the

characters portrayed in the copyrighted work, and (b)

that the author customarily retained so-called character,

series and sequel rights in the copyrighted work.

4. Finding of Fact XVII is not supported by the

evidence in so far as it finds that there was a custom

as described therein and that same was known to plaintiff

Warner.

5. Finding of Fact XXI is erroneous in so far as it

finds (a) that the right to use the fictional character

known as Sam Spade in the fields of radio, television

and motion pictures was granted to Rosenberg and White,
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and (b) that defendant Regis Radio Corporation be-

came the assignee of any such rights.

6. Finding of Fact XXII is erroneous in so far as

it finds that (a) the right to use the character Sam

Spade, and (b) the right to use the other characters of

"The Maltese Falcon" on radio were granted to Rosen-

berg and White by Hammett.

7. The Trial Court's Finding of Fact XX is er-

roneous in so far as it finds that "defendant Hammett

followed the established custom and practice of writers

in the detective literature field hereinbefore in Finding

No. XVII referred to" and in finding that plaintififs

knew of use of Spade.

8. Conclusion of Law I is erroneous in concluding

(a) that the contract of June 23, 1930 is ambiguous

and (b) in construing said contract to give effect to the

supposed custom of authors to reserve character, series

and sequel rights in their works.

9. Conclusion of Law I is in conflict with Finding

of Fact XVI and is in conflict with the stipulated facts

and is not supported by the Findings of Fact.

10. Conclusion of Law II is in conflict with Finding

of Fact XVI and is in conflict with the stipulated facts.

11. Conclusion of Law III is in conflict with Finding

of Fact XVI and is in conflict with the stipulated facts.

12. Finding of Fact XXII is erroneous in so far

as it finds (a) that all material and features other than
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the characterizations in the broadcast series were original

with certain defendants or taken from the public domain,

and (b) that none of the defendants copied plaintiffs'

works or infringed plaintiffs' copyrights.

13. The portion of Finding XXII which finds that

the leading characters and characterizations of plaintiffs'

copyrighted work were copied by defendants is in con-

flict with the portion of said finding which states that

plaintiffs' copyrights were not infringed.

14. Conclusion of Law V is not supported by the

Findings.

15. Conclusion of Law V is in conflict with the

Findings and the stipulated facts that plaintiffs are the

sole copyright proprietors of "The Maltese Falcon," and

that defendants have used the principal characters and

imitated the outstanding characterizations of "The Mal-

tese Falcon."

16. The Trial Court erred in failing to conclude as a

matter of law that as to each broadcast defendants had

infringed each of plaintiffs' copyrights.

17. Finding of Fact XXIII is erroneous In so far

as it finds (a) there was no deception or confusion of

the public by the acts of the defendant, and (b) that

defendants did not engage in any unfair trade practices

or unfair competition, and (c) there was no deception or

palming off by defendants.

18. Finding of Fact XXVII is erroneous as a whole.



—14—

19. Conclusion of Law IV is in conflict with Find-

ings of Fact XVI, XXII and XXIII and is in conflict

with the stipulated facts.

20. Conclusion of Law V is not supported by the

Findings of Fact.

21. The Trial Court erred in failing to conclude as

a matter of law that as to each broadcast defendants were

guilty of unfair competition and unfair trade practices

against plaintiffs.

22. The Trial Court erred in concluding that Ham-

mett retained the right to sell and use in the radio, tele-

vision and motion picture fields other stories containing

the character Sam Spade and the supporting characters

first created by him in "The Maltese Falcon" and the

right to license other persons to do so [Conclusions of

Law II and III].

23. Conclusion of Law VI is not supported by the

Findings of Fact.

24. Conclusion of Law VI is in conflict with the

Findings and the stipulated facts.

25. The Trial Court erred in failing to dismiss the

counterclaim upon the ground that it failed to state a

claim upon which relief could be granted.

26. Finding of Fact XXII is erroneous in so far as

it finds that defendant Hammett had no connection with

the presentation or production of any of the radio pro-

grams other than that he was referred to by name on

each week's program.
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IV.

Summary of Argument.

I. The appellees owned no rights justifying the use

of the characters for:

A. It was error to apply custom in the interpretation

of the contracts and in determining the rights of the par-

ties thereunder (Specifications of Error 1, 2, 3, and 5

to 14, inch) because even assuming such custom was

proved (a) the customs found are not relevant to the

meaning or effect of any provisions in these contracts,

and (b) the terms of the 1928 contract clearly divest

Hammett of all rights here material and preclude any

reservation under custom, and (c) the 1930 contract did

not grant any rights to Hammett and he had none to

reserve.

B. The evidence fails to support the Findings as to

the existence of any custom relevant to these contracts

(Specification of Error 4) because (a) the testimony

and the stipulated facts show only that many authors

have reused characters, and (b) it does not appear that

i in the examples shown the authors did so merely as au-
i

thors, not as copyright proprietors, and (c) Hammett has

' never been the copyright proprietor here, and (d) the

evidence refers to transactions between writers and pub-

lishers, while the 1930 contract is with a producer of mo-

tion pictures and relates to pictures, radio and television

rights.
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II. The use by appellees was an infringement of copy-

right (Specifications of Error 10, 12, 13, 14, 15, 16,

18, 20, 22 and 26) because:

A. The characterizations, names and relationships

were taken from the novel;

B. The taking of delineated characters is copyright

infringement; and

C. The characters here were so delineated.

III. The uncontroverted facts prove unfair competi-

tion as a matter of law (Specifications of Error 17, 19,

20, 21 and 22) because:

A. The names Sam Spade, Effie, Gutman, are valuable

trade names reflecting the good will of appellants' success-

ful business.

B. The use of those names on the radio series cap-

tures for appellees the benefits of appellants' sixteen years

of successful exploitation of those names.

C. The announcements used on the radio programs,

plus other references to The Maltese Falcon, tend to

deceive the public and confuse appellees' business with

appellants' business.

D. In order to keep faith with his contractual obliga-

tions, Hammett has a duty not to put a competing Sam

Spade into radio and motion pictures.

IV. The Declaratory Judgment is hypothetical (Speci-

fications of Error 18, 23, 24 and 25).
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ARGUMENT.

POINT I.

Appellees Owned No Rights to Use the Characters.

A. The Court Erred in Applying Custom in Construing

the Contracts.

a. The Customs Found Are Irrelevant.

The holding that Hammett and his assignees had the

right to use the characters is based entirely upon the use

of custom in construing contracts. Custom, when proved,

is recognized as relevant for only three major purposes

and may be accepted by the courts in a contract matter:

(1) to define the meaning of words actually used in an

agreement, (2) to add or interpolate terms in an agree-

ment to reflect the usage where the contract is silent,

and (3) to make inapplicable rules of law which would

be otherwise applicable. These purposes appear to be

generally accepted (Restatement of Law of Contracts,

Sec. 245, Williston on Contracts, Rev. Ed., Vol. 3,

Sec. 648, p. 1871; 55 Am. Jur., p. 288, Sec. 27; 25 C. J.

S., pp. 111-114, Sees. 23-26). Of these general cate-

gories only the second can possibly be here involved.

There has never been any assertion that some rule of law

is inapplicable or that any particular words or phrases

in the contracts have other than the normal English

meaning. The Findings indicate that the Trial Court

resorted to custom for the purpose of adding or inter-

polating an entire provision, reserving or granting to

Hammett the rights which are in controversy.
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The Trial Court found what appear to be three sepa-

rate practices as existing prior to 1930 [Finding XVII],

i. e., ( 1 ) that it was the custom and practice in the writ-

ing of detective fiction for the author to write sequels

and make reuse of characters therein [Tr. p. 105], (2)

that it was the custom that, in the absence of an express

agreement to the contrary, an assignment of a copyright

did not include the right to the exclusive use of the

characters in the copyrighted work [Tr. pp. 105-106],

and (3) that the author customarily retained the char-

acter, series and sequel rights in the work [Tr. p. 106].

The Court concluded (Conclusions of Law I and III)

that the 1930 contract was ambiguous in that it failed

to make provision for character, series or sequel rights,

that it must be construed in the light of the custom of

authors to reserve such rights [Tr. p. 113] and when

so construed that the particular contract must be taken to

have reserved them to the author [Tr. p. 114].

The practice of authors to reuse a character would

seem to be a mere habit indulged for the reason stated

in the only testimony given on the subject [Witness

Cady, Tr. p. 237], that by so doing an author found it

much easier to develop a story and to sell it. The fact

that many authors have reused a character is not dis-

puted, but as a practice it would seem to be as unrelated

to any issue here as the equally undisputed practice that

authors in writing usually confine themselves to a par-

ticular field, such as poetry, biography or a specific type

of fiction.

The second custom as found, that an assignment of

copyright will not include character rights unless specifi-

cally granted, seems to be precisely the class of practice

considered by this Court in Murphy v. Warner Bros.
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Pictures, Inc., 112 F. 2d 746. There the claim was made

that a grant of motion picture and sound rights did not

by custom include dialogue and talking rights unless

such rights were expressly transferred and enumerated

in the contract. This Court said (p. 749) :

*'This is stretching the function of custom beyond

that recognized by the law. It makes no difference

how the industry is in the habit of phrasing their

contracts any more than does the character of paper

upon which they are written. Custom to be effective,

must be one with relation to the meaning or effect

of the terms used in the contract."

Furthermore, this custom as found by the Court has

reference to the content and effect of an assignment of

copyright. It is true and was found [Findings XIII and

XV, Tr. p. 102] that Knopf is and has been since Feb-

ruary 19, 1930, the sole copyright proprietor, except for

the effect of the 1930 grant to Warners. The only as-

signment of copyright is the assignment from the maga-

zine publisher to Knopf. Hammett never has been the

copyright proprietor, and has not made and could not

make any assignment.

If the assignment of copyright referred to in the Find-

ing relates to the original rights of an author, usually

referred to as common law copyright, the asserted cus-

tom would certainly be irrelevant because the common

law copyright is completely extinguished by statutory

copyright and the parts or subdivisions under such com-

mon law copyright, with or without any express reserva-

tion, would not survive publication and statutory copy-

right. There could be no reservation of any part of the

common law property right when the whole is so ex-
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tinguished. Statutory and common law copyright can-

not co-exist.

Photo-Drama Motion Picture Co. v. Social Uplift

Film Corp., 220 Fed. 448 at 450;

Caliga v. Trans-ocean Newspaper Co., 215 U, S.

182, 54 L. Ed. 150;

Holmes v. Hurst, 174 U. S. 83, 43 L. Ed. 904.

The third practice found to exist [Finding XVII, Tr.

p. 106], that an author customarily retained the character,

series and sequel rights in his work, is actually similar

to the first of such practices and likewise appears to be a

conclusion. The fact that many authors may take pre-

cautions to retain such rights does not prevent one au-

thor from surrendering all such rights if he chooses so

to do. The specific contracts involved in this case clearly

indicate such an intention. Furthermore, the practice as

found in no way indicates that authors desiring to retain

rights did not so by customarily insisting upon appropriate

provision for reservation in their contracts.

b. The 1928 Contract Divested Hammett of All
OF THE Rights Which Are Involved Here.

The 1928 contract [Ex. Z2>, Tr. pp. 482-497] is on its

face a complete written contract between Hammett and

Knopf. The instrument does not mention "The Maltese

Falcon" by name, but it was stipulated that "The Maltese

Falcon" is one of the two unnamed works which were

published under that contract [Tr. p. 124].

There is actually no finding or conclusion of the Trial

Court that the 1928 contract must be construed in the

light of any asserted custom. Appellees neither pleaded

nor attempted to prove any custom afifecting the 1928
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contract. This contract, which was made prior to any

publication, is a grant by Hammett which converts any

preexisting common law right into a chose in action for

royalties or money so far as he is concerned. Therein

he grants to Knopf as the publisher [Subd. (a), par.

First, Tr. p. 482],

"the sole and exclusive right to publish the work
* * * in book form, in the United States of

America, and all other countries and also grants to

the Publisher such further rights as are set forth in

paragraph Fourth hereof":

Subdivision (c) of paragraph Fourth, Transcript, page

496, provides,

"that the additional rights included in subdivision

(a) of paragraph 'First' are: second serialization,

selection, syndication, translation, dramatic, motion

picture, radio broadcasting and all other rights ex-

cepting first serial. In the event of the sale of

dramatic or motion picture rights, seventy-five per

cent of the proceeds shall go to the Author and

twenty-five per cent to the Publisher. The proceeds

from the sale of all other rights shall be divided

equally between Author and Publisher."

Though the 1928 contract was made on a printed form,

paragraph Fourth (c) is a typewritten addition. The

transcript does not show which words are printed and

which are typewritten but this is apparent from the

original photostat exhibit. If there were any inconsis-

tency between the printed provisions and the specially

typed language, then the latter would prevail {Lomax

Transportation Co. v. United States (9 Cir.), 183 F. 2d

331, 333). But there is actually no inconsistency. The
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language seems to cover every right which can exist

in a copyrighted novel under Section 1 of Title 17, United

States Code. The expression "all other rights" is used

both in the list of things granted and also in the clause

relating to payment of money. It was certainly the in-

tention of the parties that this contract should cover every

use of the literary work which could result in monetary

returns to the parties. The single revenue-producing

right which was not granted to Knopf was ''First Serial."

This express exception in this prepublication contract

made it possible for Hammett to cause the work to be

run as a serial in Black Mask magazine [Tr. p. 452],

which was followed by assignment of the copyrights

therein to Knopf.

Nothing in this contract requires or permits any resort

to custom for any explanation, for the terms are on their

face complete and no ambiguity appears there.

Murphy v. Warner Bros. (9 Cir.), 112 F. 2d 746,

748;

Western Union v. American Association, 299 N.

Y. 177, 86 N. E. 2d 162, 166.

Custom does not govern the effect of this particular

contract for still another reason. The 1928 contract

is not silent on the subject matter of the alleged custom.

The printed form provides, in subdivision (b) of para-

graph Second [Tr. p. 487] that the work shall be copy-

righted either (1) in the name of the author or (2) in

the name of the publisher, and, if so copyrighted by the

publisher, he shall hold for the author all rights not

specifically granted to the publisher by that contract.

The printed form was designed for use in the more

common situation where the author grants limited rights
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to the publisher and retains the balance in himself, i. e.,

provides for the same effect as the asserted custom.

However, as we have already noted, the typewritten

matter in paragraph Fourth, subdivision (c), makes this

an entirely different transaction. The parties consciously

and deliberately modified the printed form by a typewrit-

ten addition which gave the publisher "all" rights except

first serial. If the printed form represents the "cus-

tomary" transaction, the typewritten clause stamps this

as a broader-than-customary grant.

c. The 1930 Contract Neither Granted nor

Reserved Any Rights to Hammett.

The 1930 contract is the instrument dated June 23,

1930, between Knopf, Hammett and Warner [Tr. pp.

37-50] by which Warner obtained its rights in "The

Maltese Falcon" and is the contract which the Trial

Court held to be so ambiguous as to require resort to

custom for its interpretation.

Between the execution of the 1928 and the 1930 con-

tracts, "The Maltese Falcon" had been published as a

magazine serial and as a novel. All of the statutory

copyrights stood in the name of Knopf, and it has been

shown herein that the common law rights of an author

in his literary composition cease upon publication. The

only rights which survive are those granted by the Copy-

right Act, since the common law and statutory rights

cannot co-exist in the same work.

There is no controversy over the fact that Knopf was

the sole copyright proprietor as of the date of the 1930

contract. Hammett was not and never had been owner

of any statutory copyright in "The Maltese Falcon."

The 1930 contract is on its face a grant from Knopf
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and Hammett, described therein as "owners," to Warner,

described as "purchaser." There were at least three

good reasons why Warner required the signature of

Hammet on the 1930 contract, even though he did not

hold the copyright. In the first place Warner obtained

the benefit of Hammett's express warranties that the

work was original, the copyright valid and that he had

not and would not do anything to defeat Warner's full

enjoyment of the rights granted. In the second place,

Warner obtained assurance, through Hammett's joinder

in the vendor's warranties, that Hammett was not holding

back some undisclosed adverse interest. In the third place,

Hammett was an interested party because, under his 1928

deal with Knopf, he was to receive the lion's share of

the money paid for motion picture rights.

It is perfectly clear that the 1930 contract is not a

grant from Knopf to Hammett. It does not purport to

be a contract afifecting rights as between Knopf and

Hammett. Custom cannot create a contract where none

has been made by the parties.

Haas V. Wellman, 186 F. 2d 862, 867;

Albert v. Farnsworth, 176 F. 2d 198, 201;

55 Am. Jur., p. 289, sec. 28;

25 C. J. S., p. 108, sec. 20.

Simultaneously with the execution of the 1930 contract,

Knopf as copyright owner gave to Warner a form of

assignment for recordation in the Copyright Office [Ex.

16, Tr. pp. 447-449; Finding XVIII, Tr. p. 106]. The

recorded form assigned to Warner the motion picture

rights "as well as radio broadcasting and television

rights." The existence of this recorded transfer to

Warner, and the absence of any such document convey-
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ing- anything to Hammett, reinforces the conclusion that

Hammett was not intended to be granted anything or to

receive anything except his monetary consideration.

It seems clear that the Trial Court herein has made

conflicting Findings leading to an erroneous conclusion.

It has found and it was stipulated that Knopf is and

was the sole copyright proprietor except for the grant

to Warner [Finding XV, Tr. p. 103]. The Findings

relating to custom, and its effect as represented by the

Conclusions of the Court, are confined to the 1930 con-

tract, and yet, if the 1930 contract is so subject to in-

terpolation under the alleged custom, it would amount to

a grant in 1930 from Knopf to Hammett under the copy-

right and such grant would be in conflict with the Find-

ing that Knopf is still the sole copyright proprietor with

the single exception of the Warner assignment. Any
theory that the custom would effect a "reservation" of

any right in Hammett under the 1930 contract is wholly

untenable, since at that time Hammett had no body of

rights from which he could reserve any part.

We submit that, after the 1928 contract, Hammett in

fact retained no property rights in the work. However,

even if we start with the premise that Hammett did own
something in 1930, a separate examination of the 1930

contract compels the conclusion that Warner at that time

received everything that Hammett and Knopf, individual-

ly and collectively, could convey in the field of radio,

television and motion pictures.

The 1930 contract [Tr. pp. 37-49] in subdivision (a)

of paragraph 1 [Tr. p. 38] granted to Warners the ex-

clusive, complete and entire motion picture rights. In

subdivisions (b) to (e), inclusive [Tr. pp. 38-40], War-
ners is given various rights to dramatize, adapt, record
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and otherwise change or use the Hterary work for motion

picture purposes.

Subdivision (f) [Tr. p. 40] consists of a general grant

covering all present or future dramatic, exhibition, or

other presentation rights in the writings with a single

exception from that classification. Subdivision (f) in

its entirety reads as follows:

''the right in the writings for production and use

upon the spoken stage, with actors appearing in

person in the actual presence of the audience is re-

served to the Owners, but all other now or hereafter

existing dramatic, exhibition or other presentation

rights in the zvritings, and without limiting the gen-

erality of the foregoing, including talking motion

picture rights, singing motion picture rights, and/or

other analogous rights, as well as the right to trans-

mit and exploit scenes and pictures taken or adapted

from or based upon said writings, the language,

title and dialogue thereof, by radio, television or

otherwise, together with the right to transmit and

reproduce by radio, television or otherwise, the writ-

ings, the language, title and dialogue thereof and the

sound records herein referred to in connection with

the broadcasting of said motion picture versions or

the exhibition and advertising of said motion picture

versions are hereby granted exclusively to the Pur-

chaser, with the full right to use and enjoy the

same;" (emphasis ours).

The contract also contains certain warranties made by

both Hammett and Knopf [Tr. pp. 42-43], certain war-

ranties made only by Hammett [Tr. pp. 43-45], certain

separate covenants by Knopf [Pars. 5 and 6, Tr. pp. 45-

46] and provides that [Par. 11, Tr. p. 48] Warners shall
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have the right to use the name of Hammett and will give

him screen credit.

Among the covenants is a specific agreement that if

any grant is made to anyone other than Warner there

will be a specific mention, exception and reservation of

the rights conveyed to Warners under this contract of

any rights or interest in the writings. It is to be noted

that this covenant is made by Knopf alone [Tr. p. 46,

par. 5b], a fact which indicates in itself the recognition

of all parties that Knopf and not Hammett could and

would control such matters.

The language of subdivision (f) above set forth is,

we submit, a comprehensive grant covering the broad

classification found in Section 1 of the Copyright Act

(17 U. S. C, Sec. 1, subds. (b) and (d)) which relates

to dramatization or, as the contract puts it, the "dramatic,

exhibition, or other presentation rights in the writings."

To this comprehensive grant the parties have made one

specific exception from the class covered, that is to say,

they have excepted the so-called legitimate stage rights or

the right of use upon the spoken stage with actors ap-

pearing in person in the actual presence of the audience.

That particular form of dramatic presentation was, there-

fore, reserved by Knopf who alone was the copyright

proprietor. This particular subdivision of the general

class was not conveyed to Warners, but the language

certainly shows an intent to convey everything else for

picture, radio or television use and the rights in this

respect so conveyed are in the writings or literary work
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itself. The coverage is so clear and comprehensive that

any interpolation by custom would not resolve any am-

biguity or supply an omission but as was said in Richard

V. Haehler, 36 App. Div. 94, 55 N. Y. Supp. 583 at 588,

"Under such a contract, where the meaning of the

language used is definite and certain, the only result

of admitting evidence of usage or custom would be

to render it ambiguous, and to substitute for the con-

tract made one entirely different."

In the memorandum of decision of the Trial Court, it

is said that the 1930 contract is silent as to the right of

the author to reuse the characters [Tr. p. 79] and that

such silence on this particular point is in contrast with

express language dealing with other rights, such as the

right to use the title of the work [Tr. p. 87]. In the

Findings [Finding XVI, Tr. pp. 103-105] the same ap-

proach is evident. Apparently the Trial Court believed

that because the contract went into great detail as to

some rights but still did not in similar vein specifically

mention the reuse of characters, the contract should there-

fore be considered as ambiguous, with a gap or hiatus

to be filled or supplied under the custom found to exist.

Actually any such impression or conclusion is unten-

able. Subdivision (f) of paragraph 1 as above quoted

deals with a large class of rights constituting the genus

of dramatization. From this genus there was reserved

a single species, that is to say, the legitimate stage rights,

but the reservation is followed by very comprehensive

general language clearly intended to cover the balance of

the class or genus. Motion pictures are a species co-

ordinate with the legitimate stage and with respect to

motion pictures as a species it is true there is considerable
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detail given in the contract. The grant as to this species

is of the exclusive, complete and entire motion picture

rights and, even without particularization, such broad

grant would include all subdivisions or subspecies of that

particular species.

L. C. Page v. Fox Film Corporation, 83 F. 2d

196 at 199;

Murphy v. Warner Bros. Pictures, Inc., 112 F.

2d 746 at 749.

We submit that no ambiguity does or can result merely

because there is considerable detail given with respect to

one specific species while equivalent detail is not indulged

with respect to other coordinate species which are equally

within the grant. The reservation of legitimate stage

rights might equally have been subdivided had the gran-

tors thought it necessary to subclassify that species for

their own protection, for it is common knowledge that

legitimate stage rights might be broken up into amateur

or professional performances, stock company perform-

ances, Broadway presentations and so forth. No such

breakdown has been made because, as has been clearly

held, the parties have recognized as to both grant and

reservation that the class or genus includes the subdi-

visions or species. Motion picture rights themselves

could have included further subdivisions into color pic-

tures, three dimensional pictures or other such things

dictated merely by the progress of science, and this is

equally true with respect to radio and television.

We submit that the apparent view of the Trial Court,

that a particular subspecies of right does not pass under

a transfer of the species or even the genus, unless that

subspecies is specifically and separately enumerated, is
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unsound and directly in opposition to the reasoning and

holding of this Court in Murphy v. Warner Bros. Pic-

tures, Inc., supra, and of the Second Circuit in L. C.

Page v. Fox Film Corporation, supra.

In considering the contracts and rights involved, it

may be noted that authors as a class are not so tenderly

regarded by the law as to differentiate them completely

from other people in their various dealings. The only

testimony on the subject showed that there was no custom

or practice in the publishing business which would pre-

vent an author from divesting himself of all right if he

cared to do so and that a publisher would take all such

rights if the author would grant them [Cady, Tr. p. 251].

This has certainly been the view of text writers and

the Courts. Weil in American Copyright Law (1917

Ed. p. 556, Sec. 1570) says:

"After assignment, an author has of course, no

more right to use the copyright work than a stranger

has, unless he has reserved such right on making

his assignment."

This is clearly the view of the Court in Dam v. Kirk

la Shelle, 175 Fed. 902. In that case the contract between

the author and the publisher in the original instance con-

sisted only of a form of receipt by the author of full

payment by the magazine for the story. After publica-

tion and copyright, the publisher assigned such copyright

to the author Dam. The basis of the case is that the

initial sale to the publisher did pass all rights whatsoever

and that thereafter the author's rights stemmed from the

assignment to him from the copyright proprietor and did

not arise because of his original position as the author.



—31—

Nor does an author, merely because of the fact, have

any unique or inherent rights in deaHng with his products

which would place him in a class apart from other people.

In RCA Mfg. Co. v. Paul Whiteman, 114 F. 2d 86 at

p. 90, the Court points out that the concept of property

is historical and that it is perfectly possible for a person

to bestow much labor and ingenuity on something which

will inure only to the public benefit. It says:

''Ideas for instance, though upon them all civiliza-

tion is built, may never be 'owned.' The law does

not protect them at all, but only their expression;

and how far that protection shall go is a question of

more or less; an author has no 'natural right' even

so far^ and is not free to make his own terms with

the public.'' (Emphasis ours.)

We submit, therefore, that any problem with respect

to the interpretation of the contracts involved in this

case is essentially the same as would arise in the inter-

pretation of other contracts, both as to terms and the ex-

istence and effect of custom.

B. The Evidence Fails to Support the Findings as to the

Existence o£ Custom.

The Court has found [Finding XVII, Tr. p. 105] that

it had become the fixed practice and custom in the writing

of detective fiction for the author to write sequels and

subsequent stories and to make use therein of the same

central and supporting characters created in the prior

work. The Court also found that it had become a fixed

custom and practice that,

"in the absence of express agreement to the con-

trary, an assignment of a copyright in this field

of writing did not include the right to the exclusive

use of the characters portrayed in the copyrighted
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work, and the author customarily retained so-called

character, series and sequel rights in the copy-

righted work."

a. It was stipulated during the trial that it has been

the practice for authors generally to reuse a central or

main character in a series of stories [Tr. pp. 219-220].

A list of about 45 specific examples appears in the Tran-

script, pages 222 to 225. This list and the Finding of

the Trial Court concern the detective story field but

throughout general literature other examples ranging

from the Ulysses of Homer to the Mr. Tutt of Arthur

Train may occur to the Court. Shakespeare used Sir

John Falstaff in more than one play.

The testimony relating to custom is not extensive. All

of it was supplied by defendants' witnesses. It includes

no evidence as to what agreements or assignments are

customarily made by authors.

The first witness on the subject of custom was appel-

lee Hammett. In substance, he stated only that the use

of a central detective character in a series of different

stories is a very common practice, and that writers of

detective stories reused their characters more often than

not [Tr. p. 214]. Hammett did not say anything about

whether these other writers owned the copyrights on

their works or not.

The witness Howard Cady, who is an editor for a

book publishing company, testified that it is easier for a

detective writer to gain a following if he uses the same

characters in successive works [Tr. pp. 236-237]. He
also said that a successful author usually remains with

the same publisher for successive books, although every

year four or five fairly well known writers do change

publishers [Tr. pp. 238-239]. An author's value to a pub-
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lisher depends upon publication of book after book [Tr. pp.

241-243], and a publisher may be unwilling to publish

an author unless he is assured that the author will write

other books for him which will justify developing a

market for that author's books.

Mr. Cady also testified that written contracts between

authors and publishers have been customary for the past

thirty years, although back fifty years ago things might

have been done orally "by a handshake" [Tr. p. 248].

Now that written contracts are used, the parties spell out

their relationship as accurately as they can [Tr. p. 248].

The contracts ordinarily mean what they say and there

is no custom in the publishing business that written con-

tracts mean anything different from what they say in

plain English [Tr. p. 249].

According to the witness, books at one time were fre-

quently copyrighted in the name of the publisher, and

the copyrights held in trust for the author, but today

practically all copyrights are held in the name of the

author [Tr. pp. 249-251]. The witness then called at-

tention to the fact that under the Copyright Act the re-

newal rights belong solely to the author or his next of

kin (17 U. S. Code, Sec. 24). Mr. Cady said that except

for the problem created by the renewal rights, there is no

custom in the publishing business which would prevent

an author from divesting himself of all rights in a copy-

righted work if he cared to do so, and if an author cared

to do so most any publisher would let him [Tr. p. 251].

The witness White, "professionally known as Anthony

Boucher," was another editor in the book and magazine

publishing business. He said that the reuse of charac-

ters was common in almost every type of fiction, but

more prevalent in detective fiction. He said that if an

author changed publishers, he ordinarily "took his char-
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acters with him" [Tr. p. 338]. Prior to 1930 character

rights in the radio sense of basing a great many inven-

tions on a character, rather than any material actually

written by the actual author, hardly existed [Tr. p. 339].

Mr. White said he knew of only one instance prior to

1930 of the use of a character separate and apart from

the works of the original author. This was when Wil-

liam Gillette obtained permission to play Sherlock Holmes

in a play not written by Sir Arthur Conan Doyle, the

author of the Holmes series. In this instance Gillette

"did clear and arrange with Doyle" [Tr. p. 374].

Mr. White also testified that he could not think of any

special interpretations being given to the contracts of

writers, and that he did not know of any custom that

authors' contracts would mean anything different from

what they say [Tr. p. 394].

All of this testimony falls far short of proving any

special meaning to be given a contract whereby an author

assigns all rights. Mr. Cady's testimony clearly implies

that when an author reuses his characters, he has the

right to do so because the author owns the copyright,

either in his own name or in the name of the publisher,

held in trust for the author; and in the less common

situation where the publisher has acquired all rights the

publisher may nevertheless consent to a reuse of charac-

ters in the hope that the author will produce more books

for the publisher to publish. The important point of

the Cady testimony is that there is no custom of the pub-

lishing business which prevents an author from assigning

all rights to the publisher if he sees fit, and that there is

no custom that the terms of such contract mean anything

different from what they say in plain English.

According to Mr. White's testimony, the practice of

selling character rights separately from any literary prop-
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erty is a phenomenon of the radio industry which arose

after 1930. The single "sale" of a character prior to

1930 is the Sherlock Holmes example which does not

involve United States Copyright at all. The first Sher-

lock Holmes story was published in England in 1887

[Tr. p. 350]. At that time United States copyright pro-

tection did not extend to such works and they could have

been printed in the United States with impunity so far

as the copyright statute was concerned (see Historical

Note following 17 U. S. C. A., Sec. 9). What Mr.

Gillette cleared with Sir Arthur Conan Doyle was un-

doubtedly a consent to use the name "Sherlock Holmes"

and permission to trade on Doyle's name and reputation.

Without such permission Gillette might have been charged

with unfair competition. Fisher v. Star, 231 N. Y. 414,

132 N. E. 133.

This evidence as a whole shows that some authors

out of a vast number have reused the characters created

by them. It shows that until the last forty years con-

tracts between authors and publishers were rather ele-

mentary and did involve the idea that if a copyright was

in the name of the publisher it might actually be held

in trust for the author, but that since that time copy-

right was usually taken in the name of the author. This

testimony is corroborated by the terms of the 1928 con-

tract which in writing and in express terms reflects that

idea. It is a necessary inference that such authors as

did reuse characters prior to the advent of specific writ-

ten contracts did so as a matter of legal or equitable

title under the copyright. Since that time of forty or

fifty years ago the rights were defined by contract as

here and there is no evidence whatever that any author

reused a character if his contract, formal or informal,
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did not provide for either legal or equitable title in the

copyright. The evidence as a whole does not show the

existence of any custom in 1930, even in general terms,

that an author who assigned his copyright retained or

reserved the right to use a character other than by

specific contractual provision.

The evidence as a whole concerned the relationship

between authors and publishers and if applicable would

apply only to the 1928 contract. The 1930 contract is

primarily a transaction with a producer of motion pic-

tures and the field is quite different. A publisher buys

a story so that he can print it and sell the book. A
publisher does not act as an author. A motion picture

producer buys a story in order to use its components in

the creation of a new work in a new medium. The 1930

contract went into detail in making sure that Warner as

a picture producer could break up the story and use all of

the pieces or any of them from time to time and in any

way deemed necessary. To the motion picture producer

the story is raw material while to the publisher it is the

finished product.

It is therefore respectfully submitted that there is no

substantial evidence to show the existence of any real,

universal or compulsory custom that authors did retain

and reserve the right to reuse characters as found by the

Trial Court and effective at any time which is related to

the present controversy. It is further submitted that,

even if the existence of such custom be assumed, still the

two contracts herein concerned contain ample internal

evidence to preclude interpolation under any such custom

and that it must be concluded that no property right in

the characters, or in any part of the literary work, was

or could be vested in Hammett at the time of execution

of the 1946 contract upon which the appellees rest.
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POINT II.

The Use by Appellees Constituted Infringement of

Copyright.

There is no dispute as to what the appellees did or how

they did it. It was conceded that the characters were used

and that they were the same characters as had appeared

in the literary work [Tr. pp. 300, 305 and 309]. The

Trial Court found as a fact that in the preparation of

the radio scripts the writers referred to the novel to

obtain characterizations of Sam Spade and other char-

acters [Finding XXII, Tr. p. 109]. This is simple copy-

ing from a copyrighted work and no further argument

should be required to demonstrate infringement by ap-

pellees, unless they were saved by the plea of justifica-

tion based upon custom. The conclusion of the Trial

Court that there is no infringement seems to rest mainly

upon the untenable premises that the other appellees were

justified under their license from Hammett. Of course, a

result may sometimes be correct even though based upon

faulty reasoning and it therefore seems appropriate to

discuss the facts and principles which require a finding

of copyright infringement here.

A basic misconception is evident in the memorandum

of decision of the Trial Court when it states [Tr. pp.

86-87] that titles and characters are not protected by

statutory copyright and such copyright does not divest

the author of his common law right to exclude others

from making use of the title or the characters. In so

grouping titles and characters together it would appear

that the Trial Court has adopted the wholly novel as-

sumption that the right to use characters is a common law

right of an author which he retains even after the work
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has been sold and published and copyrighted in the name

of the new proprietor. The Court cites Becker v. Loews,

Inc., 133 F. 2d 891 ; Warner Bros. v. Majestic Pictures,

70 F. 2d 311-312; Nichols v. Universal Pictures Corpora-

tion, 45 F. 2d 119, 121; National Pictures Theaters v.

Foundation Film Corporation, 266 Fed. 208; Detective

Comics V. Bruns Publications, 111 F. 2d 432; Fitch v.

Young, 230 Fed. 743, and other cases.

These cases do hold that a title as such is not within

the copyright monopoly. They hold that a title, depen-

dent upon the establishment of a secondary meaning, may

be protected under the laws of unfair competition. Those

which deal with characters in any way, such as the Nichols

(Abie's Irish Rose) case and the Detective Comics

(Superman) case, hold or indicate that new and original

characters are within the copyright statute and only the

so-called type or stock character is not entitled to statu-

tory protection. These latter cases are the subject of

more extended discussion hereafter. None of these cases

in any way indicates that under any theory the right of

an author to the use of a title or a character is a sur-

vival from the author's original common law copyright

which is not lost upon publication. On the contrary, one

of the cases cited in the memorandum, Fashion Origina-

tors Guild V. Federal Trade Commission, 114 F. 2d 80

at pages 83 and 84, holds that publication is a surrender

of all of an author's common law property rights in the

work. We suggest that this misconception that an

author is a class apart is at the root of the erroneous

conclusions. Actually, as previously shown, an author

as such is not entitled to any extraordinary considera-

tion and has no unique ownership of property.
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A. The Uncontroverted Evidence Shows Clearly the Use

Made.

The writers employed to recreate Sam Spade in the

radio series were advised by their superiors that they

could use any material written by Hammett except the

plot of 'The Maltese Falcon" [Spier, Tr. p. 125]. Regis

had free scope to use any material it wanted from the

Dashiell Hammett stories [White, Tr, p. 161], They had

the right to use and were expected to use characters from

"The Maltese Falcon," including Spade, Effie, Dundy,

Polhous, Gutman and Cairo [Tallman, Tr. pp. 133-134].

Tallman drew the characterizations of Cairo and Gut-

man literally from "The Maltese Falcon" [Tr. p. 137].

Eisinger, before starting to write, refreshed his memory

by rereading 'The Maltese Falcon" [Tr. p. 140]. He
said he was told he was free to employ any of the char-

acters who appeared in the novel [Tr. p. 143]. Doud,

also a writer, said that he was assigned to write and

extend the character Spade, and that upon starting his

assignment he read everything ever written by Hammett

in an effort to maintain Hammett's style [Tr. p. 147].

Hammett himself testified that he placed no limits on the

use of Spade or the other characters for radio, and that

the other characters of "The Maltese Falcon" went with

Spade and were a part of his background [Tr. p. 130].

All of the radio scripts in evidence are now before

this Court [Tr. pp. 523-525]. However, it is only

necessary to examine the single radio script which has

been reprinted [Ex. 2, "The Kandy Tooth," Tr. pp.

396-446] to see the kind of use which appellees made of

the literary contest of "The Maltese Falcon." The radio

program identifies the characters by name and with

Hammett and "The Maltese Falcon" as the source [Tr.
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as their talents were equal to the task, the radio produc-

ers took from *'The Maltese Falcon," along with Sam
Spade, his environment, including his San Francisco back-

ground, his office, his secretary and his contemporaries

in the police department. Hammett warranted to Warner

that all of the ingredients of ''The Maltese Falcon" were

original [Tr. p. 43] and the other appellees vouch for

the fact that it is valuable by hiring this material at $400

per broadcast [Tr. p. 52] and by providing that Hammett

will get a minimum of $50,000 on any sale of the char-

acters for any purpose. The radio promoters and their

writers were well aware of Warner's rights, but they be-

lieved that the copyright of "The Maltese Falcon" cov-

ered nothing except the plot [Tr. pp. 155-157], and they

acted accordingly.

B. The Usage of Clearly Delineated Characters Is

Infringement.

The appropriation of any material part of a work is

plagiarism. The test is the quality or value of what

was taken, not the quantity.

Universal v. Harold Lloyd Corp. (9 Cir.), 162

F. 2d 354, 361

;

Ansehl v. Puritan Co. (8 Cir.), 61 F. 2d 131, 137;

Chappell V. Fields (2 Cir.), 210 Fed. 864, 865;

Farmer v. Elstner (E. D. Mich.), 33 Fed. 494,

496;

Henry Holt Co. v. Liggett Co. (E. D. Pa.), 23

Fed. Supp. 302, 303.

In Henry Holt Co. v. Liggett Co., 23 Fed. Supp.

302, 303, plagiarism was found where only three sen-
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tences were quoted, though not exactly, from a book sev-

eral hundred pages in length.

In Universal Co. v. Harold Lloyd Corporation (9 Cir.),

162 F. 2d 354, plagiarism was based upon a finding that

defendants copied one sequence in a motion picture con-

sisting of about 20 per cent of the whole.

In Chappell v. Fields, 210 Fed. 864, a play was held to

have been infringed by the copying of a single scene.

In Daly v. Webster (2 Cir.), 56 Fed. 483, likewise the

use of a single important scene was held to infringe a

copyrighted play. Damages were awarded to plaintiff

after a subsequent appeal reported as Brady v. Daly, 17

S

U. S. 148, 44 L. Ed. 109.

The essence of infringement is making use of the

thought and labor which went into the copyrighted work.

West Co. V. Lawyers Co. (2 Cir.), 79 Fed. 756,

762;

West Co. V. Thompson (E. D. N. Y.), 169 Fed.

833, 843;

Meccano v. Wagner (S. D. Ohio), 234 Fed. 912,

922.

In Nichols v. Universal (2 Cir.), 45 F. 2d 119, the

Court held that the characters there were types, not orig-

inal with the author, and therefore not copyrightable.

Judge Hand qualified his opinion with the following lan-

guage :

'Tf Twelfth Night were copyrighted, it is quite

possible that a second comer might so closely imitate

Sir Toby Belch or Malvolio as to infringe, but it

would not be enough that for one of his characters

he cast a riotous knight who kept wassail to the dis-

comfort of the household, or a vain and foppish
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steward who became amorous of his mistress. These

would be no more than Shakespeare's 'ideas' in the

play as little capable of monopoly as Einstein's Doc-

trine of Relativity, or Darwin's theory of the Origin

of Species. It follows that the less developed the

characters, the less they can be copyrighted; that is

the penalty an author must bear for marking them

too indistinctly."

Burns v. Twentieth Century-Fox, 75 Fed. Supp, 986

again presents the same thought as the above quotation

from the Nichols case. The action was between the

author of a novel and a maker of a motion picture known

as "The Miracle of 34th Street." The Court found some

duplication of characters, primarily that of Santa Claus

and a tempermental executive. It found that the plain-

tiff's characters lacked entirely the necessary individuali-

zation and were mere types, but clearly indicated that a

character which was sharply drawn could be a subject of

a successful plagiarism suit.

In Sheldon v. Metro Goldwyn Mayer (2 Cir.), 81 F.

2d 49 at p. 54, the Court comments on the imitation

of the leading character as one of the elements of the

plagiarism found there. In that case both the plaintiff's

play and the defendant's work told the story of a famous

real life murder case. Plagiarism was found in the char-

acterization and the character relationships and in the

dramatic effects created, although not a single line of

dialogue had been copied.

In Detective Comics v. Briins Publications, Inc., Ill

F. 2d 432 (2 Cir.), the plaintiff was the owner of copy-
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rights upon a so-called comic periodical presenting a char-

acter known as Superman. The defendants issued a com-

peting periodical of the same type portraying a character

known as Wonderman. The similarities between the two

were mentioned by the Court and were obvious. The de-

fense was urged that Superman was nothing but a comic

Hercules, which appears to be an argument that the char-

acter was in the public domain. The Court says (p. 433)

:

"But if the author of 'Superman' has portrayed

a comic Hercules, yet if his production involves more

than the presentation of a general type he may copy-

right it and say of it: 'A poor thing but mine own.'
"

The Court concluded that the defendants had copied from

the plaintiff's work and had used more than the general

types and ideas therein presented. It says (p. 433)

:

''So far as the pictorial representations and verbal

descriptions of 'Superman' are not a mere delinea-

tion of a benevolent Hercules, but embody an ar-

rangement of incidents and literary expressions orig-

inal with the author, they are proper subjects of

copyright and susceptible of infringement because of

the monopoly afforded by the act."

It may be noted that Superman is primarily a cartoon

character and that his personality and characterizations

are gathered by the reader from his dialogue and actions

as well as from the visual assistance of cartoon drawings.

The character so portrayed was more than a modern ver-

sion of the mythical Hercules and, not being a mere type,

was copyrightable and had been copyrighted. The de-

fendants, though not using the identical name, were de-
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monstrated to have taken the character and were guilty

of infringement.

It has long been recognized that cartoon characters

are protected by the copyright of the books in which they

first appeared.

Hill V. Whalen & Martell (S. D. N. Y.), 220 F.

359;

King Features v. Fleischer (2 Cir.), 299 Fed. 533;

Fleischer v. Freundlich (2 Cir.), 73 F. 2d 276.

In all of the cases cited, the Court was faced with the

problem of analyzing the respective characters to deter-

mine whether the defendant's work actually imitated the

plaintiff's creation. In the present case that issue does

not arise, for the defendants have proclaimed to the world

that their radio character is the Sam Spade of "The Mal-

tese Falcon."

Examination of the factors involved shows that the con-

clusions, represented by the decisions above noted, either

in the direct holding or by way of dicta, are completely

correct. A character is part and parcel of the literary

work and within the protection of statutory copyright

according to the same standards, such as originality, as

any other element of the work. Unauthorized use there-

of is copyright infringement and in this aspect is not to

be confused with the mere use of the characters by

name as constituting unfair competition.

Section 1 of the Copyright Act (Title 17, U. S. C.)

provides for and lists the general categories as to which

the statute gives exclusive rights in the work to the copy-

right proprietor. Among these rights (Subd. (b) of Sec.

1) is the exclusive right to make another version there-

of or to dramatize the work if it were originally non-
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dramatic and vice versa. A radio presentation is a drama-

tization within this section equally with a motion picture

version, a legitimate stage version or a television version

(23 A. L. R. 2d 267). With respect to the components of

a copyrighted work under this section, it is evident that

a non-dramatic work may contain little if any dialogue

while a legitimate play is largely dialogue and a radio

presentation must of necessity be almost exclusively dia-

logue. Because of this difference in the nature of the

medium, it is perfectly clear that the exact words of one

form cannot be carried literally into the other and yet

the statute gives the proprietor the exclusive right to the

reversible process. Certainly the exact arrangement and

selection of words would be protected, but it is equally

clear that the conveyance of the same mental image in a

different medium which may necessitate some different

treatment, is likewise within the protection of the statute.

It is the conveyance of the mental image or impression which

is basic. The use of the exact words in the exact arrange-

ment is merely one extreme case. The other extreme would

be the conveyance of the same impression or image with-

out the use of any words whatever, as would be the case

in a pantomime or silent motion picture. A copy is a

conveyance of the same image as was held by this Court

in Harold Lloyd v. Witwer, 65 F. 2d 1, where this Court

defines a copy as (p. 18)

''that which comes so near to the original as to give

every person seeing it the idea created by the orig-

inal."

The characters in a work, whether it be a novel or

a play, are impressions of the same kind as an impression

of incident, an action or a location. Such a work con-

tains words and nothing but words. These words are
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selected and arranged in accordance with the talent and

abilities of the author. By his choice and arrangement

of words, the author conveys his intellectual concept or

picture to the reader. That impression may be vivid and

lasting or the contrary in direct proportion to the genius

of the author, but, irrespective of genius, words are the

only material or implements which the author can use

to convey any element of his ideas or story. Whether

the story is a series of events, such as a news report,

or is a psychological study of the mental processes of

a person, as is often the case in a novel, the process is

exactly the same and there appears to be no reason at

all for distinguishing between the type of impression

which an author may so convey. The *'idea" of the

author standing by itself is not subject to copyright pro-

tection but the conveyance of that idea by way of im-

pression through words is protected under copyright.

If such arrangement and selection of words conveying

images is new and original, it would certainly seem to be

within the copyright irrespective of whether the impres-

sion thereby conveyed is of a dramatic situation, a geog-

raphic setting or a personality.

C. The Characters Were Clearly Delineated.

The Court found [Finding IX, Tr. p. 101] that Sam
Spade was a figure originated and created from the imagi-

nation of Mr. Hammett as well as from his personal

experiences and was the leading character in the novel.

Hammett so warranted as to the whole work in both the

1928 and 1930 contracts. The 1946 contract purports to

be a conveyance of a character identified by name, and not

merely of a right to use a name. The appellees other than

Hammett claim under him. Hammett as a defendant is

certainly bound by his own warranties. The Court also
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found [Finding XXTI, Tr. p. 109] that the appellees

other than Hammett had referred to the Hammett

writings

"to obtain characterizations of Sam Spade and the

lesser characters."

None of the foregoing indicate in any way any belief of

either the Trial Court or of the appellees that the char-

acters involved were not unique and original creations.

The testimony can support no other conclusion. Ap-

pellee Spier, the producer and director of the radio show,

said that the characters in the novel were

"interesting and off-beat, they have profile, they

have characteristics." [Tr. p. 298.]

He said that another fictional detective, Michael Shane,

was on the air before Spade and that he thought it was

ironic that imitators of Spade were on the air before

Spade [Tr. p. 299]. The inference that Spade was unique

and original is clear. He also said that at the time of

trial the type of character had become standardized and

here again it is clear that the Spade of the book was origi-

nal but may have become hackneyed through the con-

tinued use of Spade by the appellees and through imitation

by others.

William White testified people think of established

characters apart from the stories themselves to such an ex-

tent that even today people believe Sherlock Holmes to be

a real person [Tr. pp. 336-337]. Libraries have a sepa-

rate reference index of detective characters [Tr. p. 341].

Hammett was outstanding in his overall development of

character [Tr. p. 353]. The radio scripts here employed

essentially the same technique of character development
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[Tr. p. 354]. "The Maltese Falcon" is outstanding among

American detective stories not only for excellence of plot

but for the admirable characterization [Tr. p. 371].

Critics of the book recognize Hammett's realistic por-

trayal of character and his books are among the best ex-

amples of the blending of detection and the psychological

study of character [Tr. p. 186]. William Spier also tes-

tified that in the billing given in connection with the radio

show they were anxious to develop the character of Sam
Spade in the public mind and not the identity of the

actor playing the part [Tr. p. 291]. No new character-

istics of Spade in the novel were added in the three short

stories later published [Tr. pp. 324-325.]

This evidence, which is uncontradicted, shows that

Hammett and the other appellees, as well as critics and

the expert witnesses, considered characterization to be an

outstanding component of the novel, that Hammett orig-

inated and created clear and outstanding personalities in

Spade and his other detectives, that Spade himself was

the original, that the radio show was built around the char-

acter and not around the name or personal appeal of the

persons portraying such character on the show. Taken in

connection with the Finding of the Court, that Spade

was an original creation in the novel and as a character

was taken from the novel by the appellees, we submit that

the character, and characterization of Sam Spade par-

ticularly, is an important and integral part of the novel and

the cause of the bases of its success and as such was an

easily recognizable and delineated character, and in no

way in the public domain. The Court may also infer that

the appellees, under the 1946 contract, did not pay $400.00

per weekly broadcast for years, for the use of a character

available in the public domain.
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The Conduct of Appellees Is Unfair Competition.

A. Applicable Facts.

Regardless of who may be said to "own" the characters

of Maltese Falcon, the conduct of the defendants consti-

tutes unfair competition and unfair trade practices as a

matter of law.

The facts relevant to this issue are simple, and they

are not in dispute.

Appellees radio series regularly used the names Sam
Spade, Efhe Perrine and Lt. Dundy, and occasionally used

other names found in The Maltese Falcon. (Note that we

are now talking about the name, as a name, not the literary

qualities of the character. So far as this issue is con-

cerned, the character called Spade on the radio might have

been a stock detective, or he might have been a unique

literary personality invented by any of the appellees.)

It has been stipulated to be a fact that prior to appel-

lees' radio series, these names were not used anywhere

except in Maltese Falcon and three subsequently published

short stories [Tr. pp. 457-458]. The record shows with-

out conflict that the Maltese Falcon, as a novel, was

highly successful, that appellant Knopf and its licensees

had sold in excess of 800,000 copies [Tr. pp. 474-481],

that appellant Warner had made three motion pictures

from the book, and that approximately 14 million people

[Tr. p. 467] saw the third Warner picture, starring

Humphrey Bogart as Sam Spade. The three short stories,

published in magazine form in 1932, in the wake of

Spade's 1931 motion picture notoriety, were never re-

printed in book form or otherwise until 1944, after the

huge success of the Humphrey Bogart picture.
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There can be no doubt that (a) as of June, 1946, the

name Sam Spade was well known and therefore valuable

and (b) this notoriety and value was the product of

appellants' successful exploitation of the book and motion

pictures. People remember detective stories by the name

of the detective, rather than by the title of the book [Tr.

p. 341].

Each of appellees' radio programs opened with an an-

nouncement that Dashiell Hammett "creator of Sam

Spade" and William Spier "join their talents to make your

hair stand on end with the Adventure of Sam Spade."

Once in the middle and once at the end of each broadcast

the appellees' announcer described Sam Spade as "Dashiell

Hammett's famous private detective." (See forms of

radio announcement printed in Appendix.)

The fact is that Hammett did not write any of the radio

scripts. The fact is that Sam Spade is famous because,

and only because, appellants were successful in publishing,

marketing and advertising the novel, and in producing

and advertising the highly successful motion pictures.

B. Applicable Principles of Law.

A name may not be protected by copyright even where

the name is used as the title of the copyrighted work. A
name or title of a literary work is protected as a trade

name under the law of unfair competition. A newcomer

will not be permitted to gain the advantage of another's

celebrity by appropriating an already famous title.

Warner Bros. v. Majestic (2 Cir.), 70 F. 2d 310;

National Theatres v. Foundation Corp. (2 Cir.),

266 Fed. 208.
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The same principles apply where the name of a person

or character, though not protected by copyright, has ob-

tained value through use and notoriety.

Lone Ranger v. Cox (4 Cir.), 124 F. 2d 650;

Uproar Co. v. National Broadcasting Co., 81 F.

2d 373.

The principles governing unfair competition in the

use of names need no elaboration here, in the light of the

full discussion in Stork Restaurant v. Sahati (9 Cir.),

166 F. 2d 348.

It should be observed that the invention of a trade name

gives the inventor no rights whatsoever. The law pro-

tects the party who through use and advertising made

the name famous.

Becker v. Loews (7 Cir.), 133 F. 2d 889;

Manners v. Triangle Film Corp. (2 Cir.), 247 Fed.

301;

Ott V. Keith Corp. (Mass.), 34 N. E. 2d 683;

Black V. Ehrich (S. D. N. Y.), 44 Fed. 793;

Cody Co. V. Colonial Co. (D. Colo.), 284 Fed.

873;

Outcalt V. Nezv York Herald (S. D. N. Y.), 146

Fed. 205, to be read in connection with Nem
York Herald v. Star Co. (S. D. N. Y.), 146

Fed. 204, affd. (2 Cir.), 146 Fed. 1023.

The party who receives protection is not necessarily

the one who first thought of the name. The authorities

indicate that the law protects the celebrity of the name,

not the invention. Protection is given for the purpose

of preventing the newcomer from "reaping where one
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has not sown" or cashing in on the good will bought and

paid for by the advertising and successful business prac-

tices of another.

C. Application of Law to This Case.

The name Sam Spade is a valuable trade name for a

detective in radio and motion pictures. Although appel-

lees had an "infinity of other names" from which to

choose, they chose Sam Spade because appellants had

made Sam Spade famous. (C/., Stork Restaurant v.

Sahati (9 Cir.), 166 F. 2d 348, 361.)

Three tests of trade name infringement, as set forth

in the Sahati case, are: (1) confusion of source, (2)

deception of the public, and (3) reaping where one has

not sown. All are present here.

(1) Confusion of Source.

Appellees introduced their detective as "the famous

vSam Spade" because they wanted the public to think of

the Sam Spade who had enjoyed 16 years of public favor

in the Maltese Falcon. The use of other names from

Maltese Falcon reinforced this impression upon the

listener. The broadcast of January 10, 1948, contained

an introductory speech telling how the "famous Sam

Spade" of radio had become famous in the book and

motion picture of the Maltese Falcon. Appellees intended

their radio series to appear to be a continuation of the

story of Maltese Falcon, involving the same people; and

the January 10, 1948, announcement so stated in plain

language [Tr. pp. 396-399].

Appellees even went so far as to imitate the voices and

other speech characteristics of the actors who appeared in

the Warner Bros, picture. The District Court found this
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to be the fact, but concluded that it did not constitute

deception because the broadcaster stated correctly the

name of the actors [Finding XXIII, Tr. p. 110]. That

reasoning misses the root of the evil. The vice is not

merely deception as to "whose voice"; it is confusion as

to "whose product." The products in question are a

weekly radio show and a famous book and motion pic-

ture. The radio announcer boasted of "the famous Sam
Spade"—meaning the Sam Spade of the famous picture.

The imitation of voices merely lent credibility to the false

representation that the radio program was more of the

same thing, and that the radio Sam Spade deserved to

enjoy the celebrity of the already successful motion pic-

ture. Appellees do not deny that the identification was

intended [Tr. p. 309], but they apparently seek to justify

their fraud upon the public by arguing that Hammett
"owns the character."

Ownership of the literary material is not the test. In

Warner Bros. v. Majestic (2 Cir.), 70 F. 2d 310, Ma-
jestic presumably owned the literary material which it

proposed to use, but the Court enjoined Majestic from

using that material under a name which had become

famous through Warner Bros, advertising.

In discussing "confusion of source," it should not be

forgotten that we are concerned with the commercial

source, not the mental source. Hammett may have been

the first to think of the name Sam Spade, but the name

Sam Spade in his unpublished manuscript had no good

will and was entitled to no legal protection. It was ap-

pellants who through publication and sale of the novel,

through Maltese Falcon motion pictures and radio shows,

and through worldwide advertising introduced the name

of Spade to millions of people and thus made it so valu-
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able that defendants preferred it above all others for

their radio program. Hammett and his agent, Laurence

White, planned this program as early as 1942, directly

upon the success of the Humphrey Bogart picture, but

the actual production of the program was delayed by the

war [Tr. pp. 162, 169].

It is not necessary to show that the public is familiar

with the corporate names of these proprietors. {Jackson

V. Universal, 36 Cal. 2d 116. 123.) The public knows that

someone produced the Maltese Falcon in a movie, and

Sam Spade is identified with that source. The confusion

arises from appellees' asserting that their detective is

the same detective who appeared in the Warner Bros,

movies.

(2) Deception of the Public.

The public has been deceived in two important ways.

The first is that the radio series has been identified with

the success of the novel and movie, when in fact they are

the products of dififerent commercial sources.

The other deception is in the false representation that

Hammett actually participated in writing the radio series.

This is the plain implication of the radio announcer's

statement (text of announcements in Appendix).

It is not necessary to prove that any person was in

fact deceived. The competition is unfair if appellees'

practice is likely to deceive. {Stork Restaurant v. Sahati,

166 F. 2d 348, 359.) Nevertheless, it is interesting to

note that at least one sophisticated listener, Mr. John

Crosby, the syndicated newspaper columnist, actually

thought Hammett was writing the Sam Spade radio

scripts [Tr. p. 503: compare Tr. p. 511]. Appellants are

entitled to complain of this deception because appellants

I



—55—

are the proprietors of a genuine Hammett-written Sam

Spade story, which is available for radio production.

Appellees have filled the air-waves with pseudo-Hammett

stories, palming- them off as the work-product of Hammett

himself.

(3) Reaping What Another Sowed.

If the radio promoters had desired to use only the

literary and dramatic content of Hammett's writings, they

need not have used the names, the voices and the vocal

mannerisms found in the motion picture. A literary or

dramatic work has the same merit, intrinsically, whether

the central character is named Spade or something else,

but appellees saw a chance to get something more than

mere literary material from Hammett's writing. They

touted their detective as "the famous Sam Spade" in

order to ride the coattails of a book business running

over 800,000 copies and a motion picture seen by 14

million people.

Appellees trade on the fame of the movie in still an-

other way. No radio program can give to its audience

any adequate description of the appearance of persons

and places, but 14 million moviegoers had already seen

Spade and his secretary Effie and Gutman and Cairo and

Dundy. The radio writers took full advantage of this

valuable background. Thus when Gutman enters [in

the Kandy Tooth episode, Tr. p. 418], Spade is made to

exclaim

:

"It couldn't be. But it was! Caspar Gutman

—

the Fat Man of the Maltese Falcon caper,

and about Gutman nothing was different except his

watch chain." [Tr. p. 418.]
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In the same broadcast when Gutman and Cairo visit

Spade's apartment, in a scene paralleHng' the cHmactic

scene of Maltese Falcon, Joel Cairo is given this line:

"Look. The same apartment, the same colors

—

everything the same." [Tr. p. 438.]

Throughout the radio series, appellees have incorporated

by reference all that Warner Bros, put into their motion

picture. Appellees' conduct has nothing to do with

ownership of the characters. It is a plain case of riding

the coattails of a successful motion picture.

It may be argued that the radio promoters are riding

Hammett's coattails, which they are entitled to do under

their contract with Hammett. Whether or not that be

true, it does not excuse their reaping the harvest of

Warner's efforts. The hypothesis can readily be tested

thus:

Suppose White and Rosenberg had not obtained

permission from anybody, but had nevertheless put

on a radio series entitled "The Adventures of Sam
Spade," featuring "the famous detective" Sam Spade,

using also the names of Effie, Gutman, Cairo and

Dundy, and imitating the vocal characteristics of

the actors who played those parts in the Warner
Bros, movie.

Could Warner Bros, complain of such conduct?

Unquestionably such a program would constitute un-

fair competition with Warner Bros., even though the

substance of the broadcasts was so dissimilar as to

avoid copyright infringement. If this is so, then can

Hammett's approval take away Warners' cause of action

against the radio promoters? Hammett's consent de-

stroys his right of action, but Hammett cannot destroy

Warners' cause of action for a misappropriation of its

good will.
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D. Hammett's Disloyal Competition.

In passing upon any competition by Hammett and those

in privity with him, the Court must consider paragraph

2c of the June 23, 1930, contract, which provides:

**The Owners (i. e., Hammett and Knopf) will

not and have not done any act or thing by grant

or otherwise impairing the rights herein conveyed

or that can prevent or in any manner interfere with

the full enjoyment by the Purchaser (Warner) of

the rights granted to it hereunder." [Tr. p. 42.]

Without any doubt appellees' radio series competes di-

rectly with Warner's use of Maltese Falcon in radio and

in motion pictures. A small example of the actual com-

petition is shown in the record of this case. When the

Columbia Broadcasting Company sought an outstanding

detective story for its "Suspense" series, it applied to

Warner Bros, for permission to do Maltese Falcon.

Warner asked a fee of $1,000.00 for such a license.

Columbia thereupon turned to appellee Regis and, for

a fee of $400.00, arranged to get one of the episodes in

the Sam Spade series as a substitute [Tr. pp. 456-457].

Members of the public who enjoyed seeing Warner's

Sam Spade in the movies periodically have now been

overwhelmed with a weekly dose of a radio Sam Spade,

whom the radio announcer says is the same detective.

And when the public can take more, under the decision

of the District Court, Hammett is free to flood the mo-

tion picture and television field with as many more Sam
Spades as a hired stafif of writers can produce. The

plain effect of this is to destroy the value of what Ham-
mett sold in 1930.

The "enjoyment" of the radio and motion picture rights

in a book means a great deal more than making a single
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movie version of the novel. The 1930 contract recognizes

that Warner may change, add to and subtract from the

original Hammett story for nse in the fields of radio,

television and motion pictures [Tr. pp. 39, 40]. Warners

have, in fact, made three motion pictures based upon

Maltese Falcon, and each is very different from the

others. There is no limit to the number of combinations

which Warner Bros, might create from the characters,

incidents, scenes, dialogue and plot of Maltese Falcon,

with or without the addition of new material. One prac-

tical limitation is that too frequent repetition may tire

the public and thus may be bad business.

Even if we assume that some rights were reserved to

Hammett after his 1928 and 1930 contracts, it does not

follow that he may use his reserved rights as he chooses.

In Manners v. Morosco, 252 U. S. 317, 64 L. Ed. 590,

the Supreme Court held that Manners, who owned the

motion picture rights to a particular work, must not use

those rights because Manners had sold legitimate stage

rights to Morosco, and the production of a motion pic-

ture by Manners would compete with the stage rights of

his grantee.

An earlier case with similar facts is Harper Bros. v.

Klazv (S. D. N. Y.), 232 Fed. 609. There Harper owned

a copyright, and Klaw had certain dramatic rights by

virtue of a grant from Harper. Each claimed motion

picture rights and each sued to enjoin the other from

producing a motion picture. The Court granted both

injunctions. The language of the District Court there

is of especial interest, because the case is cited with the

approval of the Supreme Court in Manners v. Morosco:

"Plaintiffs assert, and almost assume, that since de-

fendants cannot make a 'movie' out of Ben Hur, and
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such right must exist somewhere, it is in them, as

being an unconveyed portion of the copyright estate

wherefrom was carved defendants' Hmited license.

In strictness of law I think this true; but it does not

always follow that, because one owns a certain thing,

he may use it to the detriment of another, especially

if the owner is under contractual obligations to such

other. * * *

"In my opinion there is implied a negative cove-

nant on the part of the plaintiffs (the grantors of

defendants' restricted license) not to use the un-

granted portion of the copyright estate to the detri-

ment, if not destruction, of the licensees' estate."

For an application of this principle under the law of

New York, see Underhill v. Schenck, 238 N. Y. 7, 143

N. E. 773.

A more recent application of the same doctrine is found

in Uproar Co. v. National Broadcasting Co. (1 Cir.),

81 F. 2d Z7Z. In that case Uproar had the publication

rights to certain radio scripts and NBC had only limited

broadcasting rights, yet NBC obtained an injunction

against publication because the effect of the publication

would be to misappropriate the good will of NBC's na-

tional broadcast.

The present case presents far stronger grounds for an

injunction than did any of the four cases cited. Those

cases rested upon an implied negative covenant, whereas

Warner Bros, has the benefit of an express promise. If

the 1930 contract should be construed as reserving any

rights to Hammett, he is under a duty not to use those

reserved rights in competition with Warner Bros.
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POINT IV.

The Declaratory Judgment Is Improper.

In addition to holding for defendants on the questions

of infringement and unfair competition, the trial court

also granted to Hammett a declaratory judgment. This

judgment announces that Hammett has the right to use

and to authorize others to use the names and characters

appearing in the Maltese Falcon in other literary works

and in all forms and methods of publication thereof, in-

cluding motion pictures, radio and television [Tr. 116].

First, it should be noted that this declaration pertains

to literary works which have not yet been written. The

District Court has attempted to adjudicate that some liter-

ature not yet dreamed of will not be a copyright infringe-

ment, and will not be unfair competition. The judgment

assumes that any future Sam Spade story will not in-

fringe plaintiffs' rights.

Second, it should be noted that the 1930 contract gives

Warner the right to adapt, change, add to, interpolate

in and subtract from Maltese Falcon for motion picture

purposes [Tr. 39]. However narrowly this 1930 contract

be construed, it certainly permits Warner to make a

variety of motion pictures, each using some ingredients

of The Maltese Falcon. All three of the Warner motion

picture versions are different from each other in import-

ant respects.

Moreover, the rights given to Warner, whatever they

are, are granted to Warner exclusively. Whatever War-

ner may do at all, Hammett may not do.

Thus we reach this very real and very practical prob-

lem: Suppose Hammett and his new associates set out

to make a "new" Sam Spade movie. The question imme-



—61—

diately arises as to whether this is a *'new" Sam Spade

work (which the District Court says Hammett has the

right to make) or whether it is an "adaptation" of Mal-

tese Falcon (which is within Warner's exclusive domain).

The only way to decide that question is to compare the

new work with the copyrighted original. Such a compari-

son cannot be made, of course, until the exact form of

the "new" story is disclosed.

No declaratory judgment could do justice in those

circumstances. The Court of Appeals for the Second Cir-

cuit stated the problem well in its opinion in Hammett

V. Warner Bros., 176 F. 2d 145 at 149-150:

"* * * The issues which are raised are not

of a kind subject to convenient determination apart

from the rest of the controversy even if such deter-

mination were possible under the Declaratory Judg-

ments Act * * * Instead, they arise in a field

of law in which each case turns on its particular

facts taken as a more or less inseparable whole. See

Nichols V. Universal Pictures Corp., supra, 45 F.

(2d) 122. The use of a name or character in a

literary production is not practically separable from

the other elements of that production in determin-

ing whether rights in another literary property have

been impinged upon. A decree defining the rights

of the parties in the name and character 'Sam Spade,'

in order to be useful to the parties, would have to

define the rights of each in terms of the context

and the manner in which the character could be used

and exploited in relation to the existing works. In-

deed it is probable that if all the issues raised by

the facts concerning the broadcasts giving rise to

this controversy were to be considered, it would not
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be possible to frame a decree defining the rights of

Hammett in the character alone with sufficient preci-

sion to be of real help to the parties in determining

their rights in connection with future use by either."

The language quoted above, which was one of the rea-

sons given for declining declaratory relief in 1950, is just

as valid a reason for declining declaratory relief now.

Until another Sam Spade radio show or motion pic-

ture is presented, the question of liability for that new

use is purely hypothetical. Any future Sam Spade

presentation is certain to contain some new ingredients

which may or may not make the whole objectionable. A
declaratory judgment in general terms, such as the judg-

ment here on appeal, is either a carte blanche charter of

immunity for unspecified acts, or else it is a meaningless

declaration that a future Sam Spade work is not an in-

fringement unless it infringes. Either way, it should be

reversed.

Respectfully submitted,

Ralph E. Lewis,

Gordon L. Files,

Attorneys for Appellants.

Preston & Files,

Of Counsel.







APPENDIX "A."

Standard forms of announcement used in each of the

radio scripts comprising Exhibit 4.

Opening Announcement.

"Dashiell Hammett, America's leading detective fiction

writer and creator of Sam Spade, the hardboiled private

eye, and WilHam Spier, radio's outstanding producer-

director of mystery and crime drama, join their talents to

make your hair stand on end with the Adventures of Sam

Spade."

Announcement used at the middle break in each program.

"The makers of Wildroot Cream-Oil are presenting the

adventures of Dashiell Hammett's famous private de-

tective, Sam Spade."

Closing Announcement [copied from Exhibit 4a 8] :

"Wildroot Cream Oil presents The Adventures of Sam

Spade,' Dashiell Hammett's famous private detective, pro-

duced and directed by William Spier."

Here follows advertising mxitter which changes from

week to week. Then these words follow:

"Sam Spade is played by Howard Duff. Lurene

Tuttle is Effie. Next Friday author Dashiell Hammett

and producer William Spier join forces for another ad-

venture by Sam Spade, brought to you by the Wildroot

Company, makers of Wildroot Cream Oil for the hair."
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Alternate form of Closing Announcement [copied from

Exhibit 4b 46] :

"The adventures of Sam Spade, Dashiell Hammett's

famous private detective, is produced and directed by Wil-

ham Spier. Sam Spade is played by Howard Duff. The

Adventures of Sam Spade are written for radio by Bob

Tallman and Gil Doud, with Musical direction by Lud

Gluskin. This is Dick Joy reminding you that next Sun-

day author Dashiell Hammett and producer William Spier

join forces for another adventure with Sam Spade brought

to you by Wildroot Cream Oil—again and again—the

choice of men who put good grooming first."
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APPENDIX "B."

Title 17—United States Code—Copyrights.

Section 1. Exclusive rights as to copyrighted works.

Any person entitled thereto, upon complying with the

provisions of this title, shall have the exclusive right:

(a) To print, reprint, publish, copy, and vend the

copyrighted work;

(b) To translate the copyrighted work into other lan-

guages or dialects, or make any other version thereof, if

it be a literary work; to dramatize it if it be a non-

dramatic work; to convert it into a novel or other non-

dramatic work if it be a drama; to arrange or adapt it

if it be a musical work; to complete, execute, and finish

it if it be a model or design for a work of art;

(c) To deliver, authorize the delivery of, read, or

present the copyrighted work in public for profit if it be a

lecture, sermon, address or similar production, or other

nondramatic literary work; to make or procure the mak-

ing of any transcription or record thereof by or from

which, in whole or in part, it may in any manner or by

any method be exhibited, delivered, presented, produced,

or reproduced; and to play or perform it in public for

profit, and to exhibit, represent, produce, or reproduce it

in any manner or by any method whatsoever. The dam-

ages for the infringement by broadcast of any work re-

ferred to in this subsection shall not exceed the sum of

$100 where the infringing broadcaster shows that he was



not aware that he was infringing and that such infringe-

ment could not have been reasonably foreseen ; and

(d) To perform or represent the copyrighted work pub-

licly if it be a drama or, if it be a dramatic work and not

reproduced in copies for sale, to vend any manuscript or

any record whatsoever thereof; to make or to procure

the making of any transcription or record thereof by or

from which, in whole or in part, it may in any manner or

by any method be exhibited, performed, represented, pro-

duced, or reproduced; and to exhibit, perform, represent,

produce, or reproduce it in any manner or by any method

whatsoever.
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BASIC ISSUES ON THIS APPEAL.

Does a contract which conveys certain limited and speci-

fied rights in a copyrighted detective story, and which is

silent as to character and sequel rights, include, in its

grant, such character and sequel rights so as to preclude

the author and his assignees from thereafter using the

named characters in subsequent and different stories?
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Are appellees, or any of them, nevertheless liable to

appellant Warner because of their use of the author Ham-
mett's named characters on the ground of either statutory

copyright infringement or unfair competition?

II.

STATEMENT OF THE CASE.

Appellant's Statement of the Case should be amplified

or corrected in the following particulars:

Warner is the only party plaintiff in interest. Knopf

is merely a formal party, makes no claim, and has no bene-

ficial interest in Warners' claim. See paragraph 16 of the

Second Amended and Supplemental Complaint. [Tr. p. 7.]

The contract of June 23, 1930, from which Warner

derived such rights as it has in this case, was prepared by

Warner. See Paragraph XVI of the Findings. [Tr. p.

105.] The rights which Warner obtained under this con-

tract, as will be pointed out more fully hereinafter, are

limited. This contract, as found by the trial court [Tr.

p. 105], is entirely silent with respect to character rights,

series rights or sequel rights. All of the rights granted

Warner are confined to "the writings" which are defined

in the first ''Whereas" clause of the contract as the story,

The Maltese Falcon.

For the first and third of its motion pictures, Warner

used the name "Maltese Falcon." It named the second

picture, "Satan Met a Lady." Warner never used the

name "Sam Spade" as the title or any part of the title of

any picture or radio program [Tr. p. 453], and did not

even have any character by that name in its second picture.

[Tr. p. 274.]

The court found upon abundant evidence [Tr. pp. 213-

225, 237-244, 332-339, 375] that for many years prior to
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the June 23, 1930, contract, there had been a fixed practice

and custom among detective fiction writers to write sequels

and subsequent stories and to continue to use therein the

same central detective character and supporting characters

created by him and used in his prior work and that, in the

absence of express provisions to the contrary, a contract

conveying story rights (which is all that Warner has here)

or an assignment of a copyright in this field of writing,

does not include the right to the exclusive use of the char-

acters portrayed in the copyrighted work [Tr. p. 375].

Warner claims herein that it obtained the exclusive right

to the characters in the story, "The Maltese Falcon," by

the 1930 contract. Appellees claim that it did not because

the contract is silent in respect to such rights. It conse-

quently became necessary for the court to construe the

contract and, using this custom and the familiar rule that

ambiguities must be construed against their drafter, the

court resolved the question in favor of appellees.

In 1932 Hammett wrote and had published three origi-

nal short stories, all detective stories, in which Hammett,

following the established custom and practice of detective

fiction writers, continued to use, as his detective character,

Sam Spade, and also some of the other characters that

first appeared in The Maltese Falcon. [Tr. p. 107.]

Warner and Knopf both knew about the publication of

these stories from about the time of their first appearance,

Warner never complained to Knopf and neither one at any

time ever made any objection to Hammett's use of Sam

Spade or the other Maltese Falcon characters in any of

said stories. [Tr. p. 108.] These three short stories were

published again in 1944 in book form in connection with

several other stories, the book being entitled "The Ad-

ventures of Sam Spade and Other Stories by Dashiell



Hammett." Two issues of said book were published and

copyrighted by the American Mercury, Inc. [Tr. p. 453.]

Defendant's radio program which commenced in 1946,

took its title from the title of this book, "The Adventures

of Sam Spade."

The writers of the radio scripts used the three short

stories and other Hammett writings as well as the Maltese

Falcon as the source of their characters. [Tr. pp. 131,

133, 134, 136, 137, 147, 295 and 298.]

There was a distinct Hammettian style in both story

writing and character development that was common to

all of his works and not peculiar to the Maltese Falcon.

Sam Spade is essentially the same detective character as

the Continental Op in prior stories except that he was not

an organization rrian; he operated alone. [Tr. pp. 187,

296-297.]

In making the deal with Hammett for the character

rights, Rosenberg knew of the sale of the story. The

Maltese Falcon, to Warner and examined the 1930 con-

tract and knew that Hammett distinguished between story

rights and character rights. [Tr. pp. 155 and 156.]

The broadcasting of appellees' radio program com-

menced on July 12, 1946, was extensively advertised and

continued weekly thereafter until September 17, 1950.

[Tr. p. 454.] Warner Bros, did not make any objection

of any kind until it wrote a letter, dated January 29, 1948,

to Columbia Broadcasting System, Inc., and thereafter no

further objection was made until it wrote a letter to Bat-

ten, Barton, Durstine & Osborn, Inc., on April 8, 1948,

a letter to Regis Radio Corporation on May 13, 1948, and

a letter to Dashiell Hammett on June 18, 1948. [Tr. p.

457.] The action herein was not filed until almost two

years after the first broadcast.
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IIT.

SUMMARY OF ARGUMENT.

Point I. Regis obtained a valid right to the use of

Hammett's named characters through a conveyance from

Hammett because, so far as the parties here are concerned,

Hammett had not conveyed his character or sequel rights

either to Knopf or to Warner.

A. Knopf's 1928 contract with Hammett is silent as to

character and sequel rights and the surrounding circum-

stances as well as Knopf's subsequent conduct show that

such rights were not included in the grant.

B. Warner's 1930 contract with Hammett must be

construed as not conveying character or sequel rights from

Hammett to Warner because it was prepared by Warner

and the ambiguity arising from the omission of any men-

tion or enumeration of these rights must be resolved in

Hammett's favor and, furthermore, the content of the con-

tract itself, evidence dehors the contract, the surrounding

circumstances and Warner's subsequent conduct compel

the conclusion that these rights were not intended to be

conveyed.

C. The character rights were not included in the copy

right of The Maltese Falcon because named characters in

detective fiction exist in public consciousness and as sepa-

rate property rights independently of any particular story

in which such characters appear, and are commonly used

by the author in successive, separately copyrighted stories

which merely constitute the account of different and later

cases solved by the named detective and his associates.

Moreover, in the case as bar, there is neither any claim

nor any justification for a claim of textual theft.



Point II. Warner is not entitled to any recovery on

the theory of unfair competition because there is no evi-

dence or justifiable inference of any public deception or

palming- off in the use by appellees of the named char-

acters, the important thing being the names of the char-

acter and Warner never having established any secondary

meaning in any of the named characters.

IV.

ARGUMENT.

POINT I.

Regis Obtained a Valid Right to the Use of the Char-

acters on Radio From Hammett Who Had Re-

tained His Character Rights.

At the outset it should be noted that this is not an

action by an author for alleged theft of the product of

his mind. It is an action by the purchaser of specified

rights in one story against the author of that story and

his assignees for the subsequent use of products of the

author's mind which were not conveyed in the sale of the

rights in the story. It is an effort by the purchaser,

Warner, to get more than it bought.

A. CHARACTER AND SEQUEL RIGHTS IN THE
MALTESE FALCON WERE NOT CONVEYED BY
HAMMETT TO KNOPF.

While, as above noted, Knopf is merely a nominal

plaintiff and has no rights at issue in this action, our

argument has to begin with Knopf's position because

appellant's brief places so much stress upon the rights

that Warner derived from Knopf. In fact, the brief,

at some points, seems to set up some rights of Knopf

against appellees despite the disavowal in Paragraph

XVI of the Second Amended and Supplemental Complaint.
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1. Such Rights as Knopf Has in the Maltese Falcon Were
Derived From Its 1928 Contract With Hammett.

This contract appears at page 482 of the transcript.

This contract covered the purchase of Hammett's prior

book "Red Harvest." Paragraphs Second (b) [Tr.

p. 486] and Fourth (a) [Tr. p. 495] provide that the

copyright shall be taken out in Knopf's name. It was

stipulated that Knopf was and is the sole copyright

proprietor.

The Continental Op, the lead detective character in

''Red Harvest," was obviously not conveyed by Hammett

to Knopf because Hammett used this character in many

prior and subsequent stories, published by others with

independent copyrights. [Tr. pp. 176-180.]

Warner claims that this contract granted Knopf all

rights except first serial. [Br. pp. 20-23.) However,

Paragraph Third (c) [Tr. p. 491] provides:

''that regardless of the record holder of the copy-

right, the Publisher shall use or dispose of no right

or rights comprised in the copyright to the said

work other than those herein specifically granted to

the Publisher and whether the said rights be now

or may at any time hereafter be recognized as in-

cluded in the copyright to the said work;"

This impliedly, at least, recognizes that Hammett re-

tained some rights and these retained rights obviously

include character rights because character rights are

not mentioned at any place in the entire contract and

Knopf certainly recognized Hammett's use and his right

to use the Continental Op and other characters in other

stories. It should be noted especially that the rights
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specified in the contract relate only to the method of ex-

ploitation of the book, not to the components of the book.

This same 1928 contract covered The Maltese Falcon

through an option granted to Knopf on Hammett's next

two books, one of which, it was stipulated, was The

Maltese Falcon. The contract must be construed as to

The Maltese Falcon in exactly the same manner as to

Red Harvest. Since the character rights in Red Harvest

obviously remained in Hammett, the character rights

in The Maltese Falcon likewise remained in Hammett.

Moreover, Hammett's retention of his character rights

in The Maltese Falcon was recognized by Knopf when

these same characters were subsequently used by Hammett

in the three short stories which were published by others

having no connection with, and no permission from Knopf

but with Knopf's full knowledge and without any pro-

test or objection whatsoever from Knopf. [Tr. p. 501.]

As will be pointed out more fully hereinafter, the law

requires the contract to be construed strictly in favor

of the author.

2. Warner Did Not Get Any Character Rights Through

Knopf.

Since Knopf did not obtain any character rights from

Hammett, Warner Bros, likewise did not obtain any

character rights from Knopf, either through the 1930

contract or the assignment of a portion of Knopf's copy-

right. This conclusion is further supported by the fact,

which will be more fully discussed below, that the radio

characters were derived by the radio script writers from

all of Hammett's writings, including the three short

stories which employed Spade as the central detective

character.



B. THE CHARACTER AND SEQUEL RIGHTS WERE
NOT CONVEYED BY HAMMETT TO WARNER.

1. All of Warner's Rights Are Derived From the 1930

Contract.

All of the causes of action in the Second Amended and

Supplemental Complaint are expressly based on this con-

tract and on nothing else.

Appellant's brief, at page 23, says: "The 1930 con-

tract is the instrument dated June 23, 1930, between

Knopf, Hammett and Warner by which Warner obtained

its rights in 'The Maltese Falcon.'
"

The Memorandum Opinion [Tr. p. 75] says: "Plain-

tiff Warner derives its rights in the copyrighted work

under an instrument executed June 23, 1930, by Knopf

and Hammett as 'owners' and Warner Bros, as 'pur-

chaser.'
"

2. The 1930 Contract Is Ambiguous and Requires

Construction.

The rights which Warner now claims are nowhere

expressly mentioned or conveyed to it in the contract.

If the contract is as clear and unambiguous as appel-

lant stoutly contends (Br. p. 22), then it necessarily

follows that it was the intention of the parties to grant

and convey motion picture rights only in the story be-

cause the story is the only thing mentioned. Since char-

acter rights were not mentioned. Warner must assert an

ambiguity in the contract with the consequent necessity

for legal construction in order to read such a provision

into the contract. Since both parties are claiming the

character rights, which are not mentioned anywhere in

the contract, it is necessary to look beyond the express
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wording of the contract to ascertain the intent of the

parties and resolve the controversy.

As we undertake this problem of construction, it must

be noted that the contract itself in paragraph 14 ex-

pressly provides that it shall be construed in accordance

with the laws of federal government of the United States

of America and of the State of New York. [Tr. p. 49.]

3. The Ambiguity Must Be Construed Against Warner

Because:

a. Warner prepared it. [Tr. p. 105.] Hammett

was not represented by counsel or agent and made no

changes in the contract. [Tr. pp. 207 and 208, 261.]

O'Neil Supply Co. v. Petroleum Heat & Power

Co., 280 N. Y. 50;

Taylor v. United States Casualty Co., 269 N. Y.

360, 199 N. E. 620, 115 A. L. R. 822;

Evelyn Bldg. Corp. v. City of New York, 257

N. Y. 501, 178 N. E. 771;

Segar v. King Features Syndicate, 19 N. Y. S. 2d

527, afif'd 20 N. Y. S. 2d 401.

b. It is the policy of the law to protect the author

and strictly limit the scope of his conveyance. As stated

by Judge Bondy in Philip v. Jerome H. Remick & Co., et

al. (S. D. N. Y. Op. No. 9,999, 1936)

:

"Such doubt as there is should be resolved in favor

of the composer. The clearest language is neces-

sary to divest the author of the fruits of his labor.

Such language is lacking here."
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And similarly, as stated in Tobani v. Carl Fischer^ Inc.,

263 A. D. 503, 507, Z2> N. Y. S. 2d 294, 299 (2d Dept.

1942) Affd. 289 N. Y. 727:

"The implied condition in the contract for which

Fischer contends could have been therein expressly

stated. Doubt, if any, occasioned by the omission

should be resolved against it. As stated in Schu-

macher V. G. E. C. & I. Co. (197 N. Y. 58, 64),
** * * it had the choice of language in stating

the contract' and so 'must be held to the rule common
in construing all contracts, by which the terms thereof

are construed strictly against the person whose lan-

guage is used in expressing it.'
"

The approach of the law in these matters has been

well summed up by Judge Seabury in Clemens v. Press

Publishing Co.,, 67 Misc. 183, 122 N. Y. Supp. 207, 208

(Sup. Ct. App. Term 1910):

"Even the matter of fact attitude of the law does

not require us to consider the sale of the rights to

a literary production in the same way that we would

consider the sale of a barrel of pork. Contracts are

to be so construed as to give effect to the intention

of the parties. The man who sells a barrel of pork

to another may pocket the purchase price and retain

no further interest in what becomes of the pork.

While an author may write to earn his living, and

may sell his literary productions, yet the purchaser,

in the absence of a contract which permits him so

to do, cannot make as free a use of them as he could

of the pork which he purchased."

See also:

Loezv's Inc. v. Wolff, 101 Fed. Supp. 981.
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4. The Content of the Contract Itself Shows That Hammett

Retained Character and Sequel Rights.

a. The contract, prepared by Warner, recognizes

Hammett as an "owner." The three things Hsted by

appellant at page 24 of its Brief as the ''good reasons"

why Hammett was thus designated as an owner could all

have been incorporated in the contract to which Hammett

was a party without such designation. This designation

of Hammett as an owner presupposes that he owned

something and indicates very strongly that Warner recog-

nized, as Knopf clearly recognized, that Hammett retained

his character rights. As pointed out above, Knopf did not

get these character rights by its 1928 contract. They

remained in Hammett. These were among the things

of which Hammett was the "owner" as stated and recog-

nized by Warner when it wrote this 1930 contract.

b. Warner's rights are limited to the story by the

contract definition of "the writings." The first

whereas clause [Tr. p. 37] reads: ".
. . in and to

that certain story, hereinafter called 'writings,' entitled

'Maltese Falcon' written by the said Dashiell Hammett
." Thereafter, throughout the contract, every

right, without exception, which is conveyed to Warner

Bros, is expressly limited to "the writings." Thus, all

of - the rights obtained by Warner are limited to the

s.tory, and nothing else. This may well have been due

to the fact that The Maltese Falcon is primarily a detec-

tive story and not a character development. [Tr. p. 370.]

c. The absence of any specification of character or

sequel rights is in sharp contrast to the detailed specifica-

tions of other rights. As components of the book, the

contract expressly refers to the title, the theme, language,
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dialogue, scenes and pictures. This is particularly pointed

out in the Memorandum Opinion. [Tr. p. 81.]

Appellant's genus-species argument (Br. pp. 28 and

29) is inapplicable because it deals with methods of

exploitation of the story rather than with substance,

content or components.

d. Warner's rights in The Maltese Falcon were limited

to the reasonable scope of the story. Appellant argues,

at page 36 of its Brief, that it purchased the story

merely as ''raw material." However, the manner in

which it may use this raw material is not unlimited.

Thus, where a motion picture producer acquired the

right to produce a motion picture from a story and the

right "to elaborate on said story, with addition of char-

acters, etc., however needed," it was held that the right

of elaboration would not justify the substitution of a

story different from the original one, stating:

"And now as to what is acquired when one pro-

cures the right to elaborate upon an original story.

Upon this much need not be said. I take it that,

while scenery, action, and characters may be added

to an original story, and even supplant subordinate

portions thereof, there is an obligation upon the

elaborator to retain and give appropriate expression

to the theme, thought, and main action of that which

was originally written. The unqualified grant of

this right is, I should say, fraught with danger to a

writer of standing, particularly when he inserts no

provision for his approval of such elaboration as

may be made. Nevertheless, elaboration of a story

means something other than that the same should be

discarded, and its title and authorship applied to a
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wholly dissimilar tale." (Curwood v. Affiliated Dis-

tributors, Inc., et al, 283 Fed. 219, 222 (S. D. N. Y.

1922), Knox, D. J.)

The clause there construed as not permitting substitu-

tion of a different story is similar to Paragraph 1(d)

of the 1930 contract under discussion. Such provision,

therefore, would vest no right in Warner Bros, to the

character "Sam Spade" except in connection with the

original ''Maltese Falcon" or some revised version thereof.

e. The amount of the consideration paid by Warner,

$8,500.00, indicates a limitation of the conveyance to

the story only. Hammett testified that Sam Spade, for

radio, is worth $100,000.00 to him. [Tr. p. 226.]

Regis paid Hammett $400.00 per week for the character

rights, which, during the period of broadcasting, aggre-

gated about $85,000.00.

Hammett's 1928 contract with Knopf provided for his

compensation in the form of royalties so that what he

received was geared to the success of the publication.

Warner's 1930 contract simply provided for a flat price

of $8,500.00, and it appears that Warner really made a

good deal for itself. Its third picture alone showed to

about 14,000,000 people and the film rentals received

on that picture alone in the United States totalled $902,-

604.00. The film rental for Canada was an additional

$46,215.00. [Tr. pp. 466 and 467.] In addition to this,

Warner enjoyed the returns from two prior films and

some radio licenses, the amounts not being disclosed. Of

course, the fact that Warner made a very good deal is
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not the controlling consideration here but it does show

that the price it paid under the 1930 contract was very

low and that adds additional support to the conclusion

that the price was intended to cover only a limited pur-

chase, namely, the story alone.

f. As to Regis and its assignees, the defendants in-

volved in the radio broadcasting of which Warner com-

plains, it is of no little significance that the 1930 contract

was obviously designed to provide Warner with motion

picture rights. The only mention of radio and television

rights is in Article 1(f) [Tr. p. 40] and this reference is

made in a very incidental way. It specifies,

".
. . the right to transmit and exploit scenes and

pictures taken or adopted from or based upon said

writings, the language, title and dialogue thereof, by

radio, television or otherwise, together with the right

to transmit and reproduce by radio, television or

otherwise, the writings, the language, title and dia-

logue thereof and the sound records herein referred

to in connection with the broadcasting of said motion

picture versions or the exhibition and advertising of

said motion picture versions . . ."

Thus, as to radio and television, the contract becomes

specific in setting forth the particular components of the

story to which Warner is entitled. These consist of ''the

language, title and dialogue." The entire reference to

radio and television seems clearly to be limited to advertis-

ing the motion pictures that Warner expected to make

from the story. Everything else in the contract refers

solely to motion pictures. This alone would be sufficient

to justify appellee's contention that they have a perfect

right to the use of the characters for radio and television.
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5. Evidence Dehors the Contract Shows That Hammett

Retained Character and Sequel Rights.

a. Evidence of custom was admissible to resolve the

ambiguity or to supply an omission.

Western Union Co. v. American Ass'n, 299 N. Y.

177,86 N. E. 2d 162, 166;

Gravenhorst v. Zimmerman, 236 N. Y. 22, 139

N. E. 766, 770;

Becker v. Peter A. Frase & Co., Inc., 255 N. Y. 10;

Madison Avenue Coach Co., Inc. v. Nezv York

City, 82 N. Y. S. 2d 270, 271, afif'd 274 App.

Div. 1050, afif'd 300 N. Y. 467;

Walls V. Bailey, 49 N. Y. 464;

Klein v. Beach, 239 Fed. 108, 109.

In Shipley v. Pittsburgh & L. E. R. Co., 83 Fed. Supp.

722, at 750, the court says:

"Evidence of usage or custom is admissible to show

the intent of parties as an incident to a written con-

tract, upon which the writing is silent."

In City of Philadelphia v. Lieherman, 112 F. 2d 424, at

429, the court says

:

"It is well settled that evidence of usage is admis-

sible to show the intent of the parties as to an inci-

dent of the contract upon which the writing is silent.

Here, as we have seen, the contract is silent as to the

term during which the indemnity agreement is to re-

main efifective."

In Grand Trunk Western R. Co. v. Nelson Co., 116 F.

2d 823, at 838, the court says:

"The customs of trades which are in evidence may
be used to annex incidents to all contracts in matters

with respect to which they are silent."
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b. The custom of detective fiction writers to establish

and continue to use in successive stories a series-detective,

was properly introduced in evidence and used by the

lower court to construe the ambiguity in this 1930 con-

tract.

That this custom was clearly and conclusively proved

is shown abundantly by the record which we will not bur-

den this brief to quote. [Tr. pp. 213-225, 237, 332-339,

375.] The custom includes the practice of authors, in

moving from one publisher to another, to take their char-

acters with them and use them in subsequent stories. fTr.

pp. 237-244, 338, 339.] This practice includes supporting

characters. [Tr. pp. 356-358.]

This custom and practice is so universal and so well

known that, even in the absence of any proof, the court

should take judicial notice of it. (31 C. J. S. 651, Sec.

70.)

Appellant objects, at page 32 of its brief, that defen-

dant's testimony showing the custom, does not include

any evidence as to what agreements or assignments are

customarily made by authors. Defendants' proof need

not include a showing of the nature or extent of contract

provisions of other authors in the sale of their works.

The practice of copyrighting commercially exploited writ-

ings is universal. That publishers universally procure

protection of their rights is obvious. We are entitled to

assume that the many writers of detective fiction have

entered into various types of publication contracts. The
significant thing is that, regardless of such variation in

contract provisions, the basic custom of retaining char-

acter rights for use in future copyrighted stories has pre-

vailed universally in the detective fiction field.
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• Appellant misconceives or misconstrues the function of

the custom in this case. At page 23 of its brief, it argues

that "the 1930 contract neither granted nor reserved

(meaning affirmatively, presumably) any rights to Ham-

mett," and, at the bottom of page 17, says "that the trial

court resorted to custom for the purpose of adding or

interpolating an entire provision, reserving or granting

to Hammett the rights which are in controversy." We
submit that the question is not whether the contract af-

firmatively granted or reserved anything to Hammett.

Warner was the grantee, not Hammett. The contract

affirmatively granted certain things to Warner, certain

rights in the story and, by its silence respecting character

and sequel rights, it simply did not convey those rights to

Warner. With respect to character and sequel rights, the

contract acted negatively as to Warner, not postively as

to Hammett. As pointed out above, Hammett had not

conveyed character or sequel rights to Knopf. At the time

he entered into this contract Hammett already had those

rights and he did not need any provision in the contract

to grant them or reserve them affirmatively to him. The

function of this universal custom and practice is to show

additionally that the contract, in its silence, was not in-

tended to convey character and sequel rights from Ham-
mett to Warner. There was no occasion for affirmative

conveyance to Hammett, as appellant argues. It is suffi-

cient that there was no affirmative conveyance to Warner.

c. Warner, as a big dealer in this field, is chargeable

with notice of this custom.

Walls V. Bailey, 49 N. Y. 464, 476;

Smith, et al. v. Clews, 114 N. Y. 190, 21 N. E.

160;
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Ford V. Snook, 205 App. Div. 194, 199 N. Y. Supp.

630, aff'd 240 N. Y. 624, 148 N. E. 732;

Ermolief v. R.K.O. Radio Pictures, 19 Cal. 2d 543,

552 (6).

d. Any intent of Warner to divest Hammett of his

characters would certainly have been expressly stated in

the contract. The very content of the contract itself ex-

hibits a most assiduous effort and concern on the part of

Warner to procure its rights to the ultimate. As stated

above, the obvious objective was to procure complete mo-

tion picture rights in the story. In view of the force and

significance of the imiversal custom and practice of de-

tective fiction writers to retain their character rights and

use their characters in subsequent stories, it is simply

inconceivable that Warner, the author of this contract,

would have omitted character and sequel rights except by

intention.

e. This custom is relevant and available to resolve

this kind of ambiguity. The mere omission from the con-

tract of any specification of character or sequel rights

should, of itself, be sufficient to sustain our contention.

However, if there is any remaining doubt, the custom, so

amply shown, accounts for the omission and resolves the

ambiguity.

Walls V. Bailey, 49 N. Y. 464;

;
Oswego Falls P. & P. Co. v. Stecker Lithograph

Co., 215 N. Y. 98, 109 N. E. 92;

Mesibov, Glinert & Levy v. Cohen Bros. Manufac-

turing Co., 245 N. Y. 305, 157 N. E. 148;

Bradlev v. Wheeler, 44 N. Y. 495

;



—20—

Distillers Distributing Corp. v. Sherwood Distil-

ling Co., 180 F. 2d 800, 804;

Restatement of Contracts, Sec. 246;

Willison & Thompson on Contracts, Sees. 648 to

662.

The case of Murphy v. Warner Bros. Pictures, Inc.,

112 F. 2d 746, so extensively cited and relied on by ap-

pellant (Br. pp. 19, 22, 29 and 30), is not in point. The

plaintiff there claimed that his contract with Warner

Bros, did not authorize the production of talking pictures.

The contract, however, was so specific and inclusive as to

leave no doubt about the matter. It conveyed the entire mo-

tion picture rights, common law and statutory copyright,

together with the exclusive right to use with motion pic-

ture versions "such devices for the recording and/or

reproduction of sounds as may from time to time be uti-

lized as a part of the presentation and exhibition of the

photoplays," plus music and orchestration, but no sound

by radio or other means than picture projection on a

screen simultaneously with the picture. The court ob-

viously held that the language was so sweeping and com-

plete and clear that there was no room for any custom

to contradict such language. Furthermore, the court

cited and relied on L. C. Page and Co. v. Pox Film Corp.,

83 F. 2d 196, which holds that the transfer of motion

picture rights includes talking pictures. Under all of

these circumstances, the quotation from this case on page

19 of appellant's Brief is perfectly understandable and,

obviously has no bearing on the case at bar.
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6. Warners Subsequent Conduct Shows Its Recognition of

Hammett's Retention of His Character Rights.

This proposition is referred to in the Memorandum

Opinion. [Tr. p. 83.]

Warner, through one of its top men, Darryl Zanuck,

entered into a contract with Hammett on January 23,

1931, Defendant's Exhibit "Y" [Tr. pp. 193-198], for

another detective story involving, according to Zanuck,

Exhibit ''Z" [Tr. pp. 201 and 274], the same character as

the Sam Spade in The Maltese Falcon, though not by

the same name. [Tr. p. 275.] This contract provided a

price of $15,000.00 (which further shows how nominal

the $8,500.00 price for The Maltese Falcon was which

Warner agreed to pay just six months before) payable in

three equal installments with the option in Warner to

cancel the contract before paying either the second or

third installment. After the second $5,000.00 was paid.

Warner rejected the story and returned it to Hammett,

releasing all rights in it to him, and he sold it to Uni-

versal [Tr. pp. 200 and 206] which used it for the pic-

ture, "Mr. Dynamite." [Tr. p. 268.] Warner's claim

at the trial that this story, "On the Make," did not in-

clude the same character as The Maltese Falcon because

he was given a different name, is quite beside the point,

because Warner's expert, Zanuck, regarded the characters

in the two stories as the same; he so stated in his letter

which is in the record. Furthermore, Warner itself

used the same character under a different name in its

second motion picture. If Warner Bros, had these char-
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acter rights, concededly of great value, and wanted to

hold on to them, why would Warner return this second

story to Hammett with the full privilege of selling it to

a competitor which privilege is emphasized by Warner's

express waiver of any claim in its letter to Universal?

[Tr. p. 207.]

A little over one year after this Zanuck contract was

entered into, Hammett wrote the three short stories, all

of which were published and republished very extensively

without any objection or protest whatsoever from War-

ner or Knopf. These three short stories all revolved

around the detective character, Sam Spade. The im-

portance of these stories in the development of the Sam

Spade character in the radio series is abundantly shown

by the record. [Tr. pp. 211, 295, 298, 324, 325 and 371.]

Counsel may respond to this by saying, as he did at

the trial, that the use of the Spade character in these

three stories related only to publication rights which War-

ner does not claim under its 1930 contract, and that War-

ner had no basis for objecting to such use of the char-

acter. However, it has been repeatedly held that unfair

competition can arise out of the use of a property in an-

other field or medium which, apparently, is non-competitive

and, if Warner then thought that it had the character
|

rights which it now claims, it is obvious that it would
|

have protested against this subsequent use of the same '

character, especially in view of the rather bitter argu-
'

ment that it now makes in its brief on the subject of
\

unfair competition.
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Furthermore, since appellant, in its brief, features the

alleged rights of Knopf so extensively, it is extremely

significant that Knopf made no objection to Hammett's

use of the characters in these three short stories, because

Knopf did have the publication rights in the story, The

Maltese Falcon.

In connection with the consideration of Warner's sub-

sequent conduct, it is certainly significant that the radio

series, using and featuring and extensively advertising

Sam Spade, commenced on July 12, 1946, and continued

weekly thereafter [Tr. p. 454] and the first objection by

Warner Bros, of any kind was not made until January

29, 1948. [Tr. p. 457.] This objection seems to have

been born of some pique over the failure to consummate

a deal with Columbia Broadcasting System for the use of

I
The Maltese Falcon on its Suspense program and the

substitution by Columbia of the Kandy Tooth radio

i

script. This radio script had been broadcast more than

I
one year before, in two weekly programs on November

i
24, and December 1, 1946. [Tr. p. 323.] While the de-

fense of laches is not now before us because the decision

on merits obviated any need to rule on that defense,

nevertheless, this acquiescence on the part of Warner is

of significance in the consideration of its subsequent con-

duct as a practical construction placed by it on the 1930

contract.
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C. THE CHARACTER RIGHTS WERE NOT IN-

CLUDED IN THE COPYRIGHT ON THE MAL-
TESE FALCON.

1. The Value o£ a Character Right Derives Principally

From Association of the Character and Its Name With

a Famous Author and Growth o£ Public Consciousness

of the Character and Its Name Apart From Any Par-

, ticular Story.

Character rights exist apart from the story, from the

text. There is a definite Hammettian style to his named

characters. [Tr. pp. 187 and 354.] This has made the

pubHc aware of these characters independently of and

apart from any one of his stories in the same manner

as there has developed a tremendous public awareness

of Sherlock Holmes and Dr. Watson independently of,

and apart from any one of the Conan Doyle stories.

[Tr. p. 336.]

It has become a library practice to index detective char-

acters, separate from their stories. [Tr. p. 341.]

Prior to 1930, there was an anthology of detectives,

detective characters, not detective stories. [Tr. p. 342.]

The more clearly the characters become known by

name, the greater becomes the public awareness of these

characters separate and apart from any particular story,

and, consequently, the stronger becomes the author's

separate right in them, contrary to appellant's argument

at page 46 of its brief. Indeed, if Judge Learned Hand

were confronted with this question, as it is presented by

the facts of the case at bar, we submit that he would be

the first one to refuse to apply his dictum in Nichols v.

Universal, 45 F. 2d 119, quoted at page 41 of appellant's

brief. Whether this be true with respect to such one-

time, single use of characters by the author as was
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involved in the Nichols case, it is certainly true in the

field of detective fiction where the custom prevails uni-

versally for the author to retain his detective character

by name and to use him again and again in subsequent

stories which are nothing more nor less than subsequent

cases handled by the particular detective.

Thus, the value of Sherlock Holmes arises out of

Holmes plus Conan Doyle, not out of Holmes plus **A

Study in Scarlet," the first story in which Holmes ever

appeared. [Tr. p. ZZG.^ An unexploited character, how-

ever good, by an unknown author, would be of little

value.

As stated in Johnston v. Twentieth Century-Fox Film

Corp., 82 Cal. App. 2d 796, at 818, 187 P. 2d 474 at 487:

"We should be realistic. It is common knowledge

that since the advent of motion pictures—and parti-

cularly since the advent of radio—titles, names, slo-

gans, catch-phrases and the like have become of

great value. Agreements for their use in particular

fields are common. Large sums are paid for their

use in advertising."

Warner obviously obtained no rights to the Sam Spade

character except in connection with The Maltese Falcon.

If Hammett or his assignees cannot use this character

in any other story, no one can. This would constitute

an economic waste and deprive the public of something

which they came to regard very highly, according to the

testimony of Mr. Rosenberg. [Tr. pp. 514 and 515.]

Sam Spade should be available for use in other stories

in exactly the same manner as The Continental Op was

available and was used. When Hammett sold Red Har-

vest to Paramount [Tr. p. 253] there apparently was no
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thought of Paramount getting any monopoly on the Con-

tinental Op. The long list of series-detectives, which

the evidence shows [Tr. pp. 222-225] makes it simply

inconceivable that the publication and use of one story

so ties the character to the copyright of that particular

story as to eliminate him from use in any succeeding

stories. Certainly we cannot assume that all of the

stories written about each of the series-detectives in this

long list were under the sole proprietorship of one copy-

right owner when, as noted above, the shifting of an

author from one publisher to another is rather common

practice and when we see that, specifically in Hammett's

case, there have been so many different publications by

different publishers under different copyrights of his

various works which included both of his series-detectives.

The Continental Op and Sam Spade.

2. Character Rights, Whether Existing Under Common
Law Copyright or by Virtue of Common Law Generally,

Persist and Remain in the Author After a Statutory

Copyright Is Taken Out, Even Though, Technically,

Common Law Copyright Terminates With Statutory

Copyright.

This is treated in the lower court's Memorandum

Opinion at page 87 of the transcript. Since, as we have

seen above, characters, at least in the detective fiction

field, develop a fame and a public consciousness entirely

separate and apart from any particular story in which

the characters appear, they should not be deemed to be

covered by the copyright on the story any more than is

the title and it has been held repeatedly that the copy-

right does not apply to the title.

Patten v. Superior Talking Pictures, Inc., 8 Fed.

Supp. 196;
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National Picture Theatres, Inc. v. Foundation

Corp., 266 Fed. 208;

Paramore v. Mack Sennett, Inc., 9 F. 2d 66;

Becker v. Loews, Inc., 133 F. 2d 891

;

Detective Comics v. Bruns Publications, 111 F. 2d

432;

Nichols V. Universal Pictures Corp., 45 F. 2d 121.

Character rights, as we have already noted, become

associated in the pubhc mind with their authors rather

than with particular stories and they are, therefore,

more analogous to trade-mark rights in the author and

he may prevent their use by others on the theory of

unfair competition in the same manner as in the case of

titles.

Fisher v. Star Co., 231 N. Y. 414, 132 N. E. 133;

lohnston v. Twentieth Century-Fox Film Corp.,

82 Cal. App. 2d 796;

lackson v. Universal Pictures Co., 36 Cal. 2d 116.

An author has such a continuing right in his characters,

entirely apart from any copyright rights that he may

prevent his own licensee from making any damaging or

deteriorating or adulterating use of his characters. This

shows a continuing right of the author in his characters

separate and apart from any concept of copyright.

Prouty V. National Broadcasting Co., Inc., 26 Fed.

Supp. 265.

Even in the case of cartoons, where the characters are

portrayed by actual pictures, which in themselves are

copyrightable, protection has been afforded the author

or creator against the use of the characters by others

on the theory of unfair competition and not of copyright
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infringement where the characters have become clearly

associated with their creator and have thereby acquired

a secondary meaning apart from their primary meaning.

Fisher v. Star Company, 231 N. Y. 414,

3. There Is No Claim Here of Textual Theft, Only of the

Use of the Spade Name and the Unprotectible General

Characteristics.

At page 44 of its Brief, appellant says, *'.
. . the

defendants have proclaimed to the world that their radio

chracter is the Sam Spade of 'The Maltese Falcon.'
"

Certainly, and in the same manner as anyone would say

that Sherlock Holmes is the Sherlock Holmes of "A

Study in Scarlet," or that The Continental Op in "Red

Harvest" is the same character as The Continental Op
in the many other Hammett stories.

However, this type of character had become so standard

that Mr. Spier was led to say, ".
. . that it was

ironic that imitators of Sam Spade were on the air

before Sam Spade was." [Tr. p. 299.]

As to the dictum of which appellant makes so much

capital in Nichols v. Universal Pictures Corp., 45 F. 2d

119, it seems clear that the court conceived the copyright

question as one limited to textual appropriation, because

in the later case of Detective Comics, Inc. v. Bruns Pub-

lication, Inc., 11 F. 2d 432, in which the Nichols case is

cited, the court says, at page 433: "So far as the pic-

torial representations and verbal descriptions of 'Super-

man' are not a mere delineation of a benevolent Hercules,

but embody an arrangement of incidents and literary

expressions original with the author, they are proper sub-

jects of copyright and susceptible of infringement because

of the monopoly afforded by the act." (Italics ours.)
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4. A Fair Consideration o£ the Textual Treatment o£ the

Characters Does Not Justify a Finding o£ Copyright In-

fringement.

Appellant says at page 44 of its Brief that the issue

of actual imitation of the Maltese Falcon characters does

not arise because appellees have proclaimed that their

radio character is the Sam Spade of the Maltese Falcon.

Anticipating some possible recession from this position,

we desire to point out some basic reasons why there was

no copyright infringement even assuming that which we

strenuously deny, that the characters are within the scope

of the copyright protection.

Sam Spade in the Maltese Falcon is particularly distin-

guished by his ambivalence and this quality is entirely

absent in the three short stories and in the radio scripts.

[Tr. p. 356.]

Claim was made at the trial that the radio scripts

copied or imitated Hammett's behavioristic style of

character development as used in The Maltese Falcon.

In the first place, this style is not unique in this particu-

lar Hammett writing either among Hammett writings

or in detective fiction in general. [Tr. pp. 352 and 353.]

In the next place, the radio scripts and Hammett's

Continental Op stories employed the first person tech-

nique, whereas the Maltese Falcon employs the third

person technique. [Tr. pp. 354 and 355.]

At page 40, appellant says that the radio producers

took from the Maltese Falcon Spade's environment, in-

cluding his San Francisco background, his ofiice, his sec-

retary and his contemporaries in the police department.

With regard to environment and San Francisco back-

ground, it is extremely common in detective fiction for
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the author, in succeeding stories, to use the same locale,

from Poe down through Doyle to Hammett's time. [Tr.

pp. 346 and 347.] Moreover, the locale of a plot or a

story is not copyrightable.

Sheldon v. M. G. M., 7 Fed. Supp. 837, 843

;

Echavarria v. Warner Bros., 12 Fed. Supp. 632,

638;

Nichols V. Universal Pictures Corp., 45 F. 2d 119,

121;

Holmes v. Hurst, 174 U. S. 82;

Vernon v. Schubert, 220 Fed. 694;

Eichel V. Marcin, 241 Fed. 404.

Almost all of Hammett's stories, both Continental Op

and Sam Spade, used the San Francisco locale. [Tr.

p. 346.]

The practice of using a particular office for the detective

in successive stories is very common in detective fiction

writing. [Tr. pp. 346-348.]

The practice of having the series-detective continuously

work closely with another character corresponding to the

Spade-Effie relationship here, is very common. [Tr. pp.

362-364.]

Likewise, the practice of using a continuing relation-

ship between the chief detective character and specified

members of the police department is very common. [Tr.

pp. 356-358.]

At the trial, appellant pointed out some elements of

dialogue which allegedly plagiarized the Maltese Falcon.

Reference was made to Spade's expression, "Shoo her

in, darling, shoo her in." In Hammett's previous book,

"Dain Curse," defendant's Exhibit "K," in the fourth
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;hapter at page 36, Hammett makes his detective say,

I shooed him out and went into the operative's room

.
." In "Blood Money," defendant's Exhibit "I,"

it page 101, at the end of chapter fourteen of Part One,

jlammett has the detective saying, "She didn't ask any-

hing else. I shooed her upstairs for her hat and coat

Reference was also made to the phrase, "Suppose you

ell me about it, from the beginning." In chapter XII of

'Alice in Wonderland," the White Rabbit says to the

iCing of Hearts, "Where shall I begin, please Your

Majesty?" To which the King replies, "Begin at the

)eginning and go on 'till you come to the end; then stop.'
"

: These are simply samples of the claims of plagiarism

vhich the trial court refused to accept.

i. Character Rights May Be Transferred Separate and Apart

From the Story.

This is illustrated in the case of the Sherlock Holmes

)roperty. [Tr. p. 374.]

I

Plaintiff's position assumes that The Maltese Falcon

j.nd Sam Spade are so completely bound together as to

onstitute one entity and that they cannot be separated,

ptating that Sir Arthur Conan Doyle was the creator

'f Sherlock Holmes certainly does not necessarily con-

titute a reference to Doyle's first story, "A Study in

'Carlet." The character, Sherlock Holmes, is separable

rem the story. They are separate literary properties,

'he character has a utility and a value which far transcend

le story in which it was first created. Obviously, Ham-
lett was entitled to sell to the other defendants his

roperty right in this named character and, after they

ad made this purchase, the other defendants were cer-

iiinlv entitled to advertise it as Hammett's creation.
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POINT II.

Warner Is Not Entitled to Any Recovery on the

Theory of Unfair Competition. i

A. THE ESSENCE OF UNFAIR COMPETITION IS f

DECEPTION OF THE PUBLIC OR PALMING OFF.

Sherwood v. Twentieth Century-Fox Film Corp.,

18 N. Y. S. 2d 388, 390;

Atlas Mfg. Co. v. Street & Smith, 204 Fed. 398;

Becker v. Loews, Inc., 133 F. 2d 891

;

Lone Ranger, Inc. v. Cox, 124 F. 2d 650;

Fisher v. Star Co., 231 N. Y. 420.

B. THERE IS NO DIRECT EVIDENCE OR INFER-

ENCE OF ANY PUBLIC DECEPTION OR PALMING
OFF.

The evidence is exactly to the contrary. The trial

court, construing the evidence, specifically held that there

was no deception of the public or palming ofif. [Tr.

pp. 91 and 110.]

1. The Important Factor Is the Name "Sam Spade."

Appellant points this out at page 49 of its Brief and
|

then proceeds to base its entire argument on the subject i

of unfair competition on appellees' use of the name i

"Sam Spade."

2. Warner Never Established Any Secondary Meaning in

"Sam Spade" That Could Be Protected as a Warner

Property.

There is no basis for appellant's argument that it made

,

the Sam Spade name famous through its motion pictures.

;

Warner never used the name Sam Spade as the title of
|

anything. [Tr. p. 453.] There is no evidence that War-|
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ner ever made the Spade name famous. It is common

knowledge that motion picture companies advertise and

build up their actors, their stars, Humphrey Bogart in

this instance, and not the name of the character in the

picture played by the star. [Tr. p. 291.]

In Warner's second motion picture based upon The

Alaltese Falcon, plaintiff's Exhibit 21, the name of Spade

was not even used. Warner substituted Shane. [Tr. p.

274.] What better evidence could we have of Warner's

indifference to the Spade name?

The testimony of Warner's witness, Irwin F. Dolid,

commencing at page 460 of the transcript, shows War-

ner's extensive advertising of The Maltese Falcon. It

does not contain one word about any advertising of Sam

Spade.

The case of Warner Bros. v. Majestic Picture Corp.,

70 F. 2d 310, relied on so extensively by appellant, em-

phasizes, by contrast, the point we are here making. In

that case Warner used the term "Gold Diggers" in the

title of its picture and, by extensive use and advertising,

established a secondary meaning causing the public to

associate that name with the Warner property. But

Warner has not shown any advertising of the Sam Spade

name, obviously because it never used the Sam Spade

name in connection with any of its pictures or any of its

products. How then could any secondary meaning have

been developed in the Spade name connecting it with

Warner ?

By contrast with all of this, it was the publishers and

appellees who made the Sam Spade name famous. The

intrinsic merit of The Maltese Falcon and other Sam
Spade stories leading to their prior publication, republi-
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cation and other printings, the prior publication use of the

title, "The Adventures of Sam Spade," and the fame

of the author himself are basically responsible for this

celebrity. Appellees used the name in the title of their

very popular and much advertised radio series for over

one and one-half years without any objection whatever

from Warner. Their program became one of the top

mystery programs on the air. [Tr. p. 514.] They built

up the character in the public's mind by billing Sam
Spade, not the actor who played the part. [Tr. p. 291.]

3. Appellees' Method of Using Sam Spade Had the Effect

o£ Avoiding Rather Than Creating Confusion.

The introduction to the Suspense program of January

10, 1948, which used the Kandy Tooth script, referred

to Howard Duff, a young star from Universal-Inter-

national, thus expressly distinguishing him from any

Warner property or actor. At page 52 of its brief,

appellant refers to appellee's introduction of their de-

tective as "The Famous Sam Spade." The source of the

fame, however, is misconceived. He had become famous

by virtue of these prior activities including one and one-

half years of highly successful and aggressively adver-

tised broadcasting, not through any picture that Warner

had made of The Maltese Falcon. The special billing of

Sam Spade on the radio is in marked contrast to Spade's

anonymity in the motion pictures. [Tr. p. 291.]

Appellee's candid references to The Maltese Falcon

show that this Kandy Tooth script was avowedly a sequel,

[Tr. p. 320], something different, a different case, a

different caper. Mr. Spier explained how the Kandy

Tooth story originated. [Tr. p. 321.]



—35—

The references to The Maltese Falcon were merely in

line with the fixed practice and custom in detective fiction

of referring to prior cases which the detective handled.

[Tr. p. 366.] In the opening paragraph of both his

second and third tales, 'The Mystery of Marie Roget,"

and "The Purloined Letter," Poe was at pains to remind

the reader of Dupin's triumph in "The Murders in the

Rue Morgue," Poe's first detective story. Many Sher-

lock Holmes stories open with an identifying reference

to some antecedent investigation. In modern times, the

late S. S. Van Dine used so many footnotes to mention

the titles of earlier Philo Vance cases as to subject himself

to parody by humorists. Hammett, in his "The Dain

Curse," at page 220, makes Mickey Linehan, a fellow

detective, say to The Continental Op, "I ought to tell her

what happened to that poor girl up in Poisonville that got

so she thought she could trust him." This is a direct

reference to the Continental Op's work in "Red Harvest,"

and to a character in that book, Dinah Brand, who lived

in Personville which, because of its bad reputation, was

commonly called Poisonville. The references to The

Maltese Falcon, therefore, were in no sense designed to,

nor did they, confuse the public into any belief that the

radio scripts were the same thing as The Maltese Falcon.

The billing, in the radio series, of Hammett along with

Spier, of which complaint is made at page 50 of the brief,

was simply consistent with a common practice prevailing

in radio. [Tr. p. 370.]

The references to The Maltese Falcon in the radio

scripts simply tended to emphasize the difference between

The Maltese Falcon and the radio scripts. Even in ap-

pellant's much used case, Warner Bros. v. Majestic, 70

F. 2d 310, the Court of Appeals approved the use bv de-
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fendants of the same name, "Gold Diggers," if the use

were accompanied by express explanation designed to

avoid confusion. So, even if Warner had used the

Sam Spade name as a title to identify any of its pictures

(which it never did) appellees would not be guilty of

unfair competition, under the very authority relied upon

by appellant in using the same name in such way as to

avoid or eliminate confusion.

Let us examine the supposititious argument at page 56

of the brief where appellant inquires whether Warner

could complain of the use by the radio producers of the

Sam Spade name and character if they had not previously

obtained permission from anybody for such use. Appel-

lant's assumed affirmative answer to the inquiry obviously

presupposes an exclusive right in Warner to the use of

the name as the basis for any valid complaint. But if

Warner has any right in the name at all, there are many

others with an equal right. These include Hammett,

Knopf, Grosset & Dunlap [Tr. p. 476], Modern Library

[Tr. p. 478], The World Publishing Co. [Tr. pp. 211 and

479], Western Printing & Litho Co. [Tr. p. 211], Read-

er's League of America [Tr. p. 480], Pocket Books, Inc.

[Tr. p. 480], King Features Syndicate [Tr. p. 481],

American Magazine [Tr. p. 453], Colliers Magazine [Tr.

p. 453], and American Mercury, Inc. [Tr. p. 453].

None of these except American Mercury, Inc., with its

title, "Adventures of Sam Spade," used the Sam Spade

name as a title or a part of a title any more than did

appellant, but all used the story featuring Sam Spade and

consequently each is as much entitled to complain on the

alleged unfair competition theory as is Warner itself.

Unfair competition can hardly be that promiscuous.
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We cannot resist observing that counsel, in connection

with their sweeping statement at the top of page 56 of

the brief, that, "Throughout the radio series, appellees

have incorporated by reference all that Warner Bros,

put into their motion picture," refers to a line in the

Kandy Tooth script, "The same apartment, the same

colors
—

" when the Maltese Falcon was not a color pic-

ture!

Appellant, at page 56, charges appellees with riding on

the coattails of a successful motion picture. Just the

reverse is true. If Warner were so inclined, after squeez-

ing The Maltese Falcon story dry by making three pic-

tures over a period of years, it might have attempted some

further use of its story property by laying the emphasis

on Sam Spade instead of The Maltese Falcon and thus

riding on the coattails of the radio program which, alone,

had made the Sam Spade name so famous.

If, as stated on page 55, appellees "touted their de-

tective as 'the famous Sam Spade' in order to ride on

the coattails of a book business running over 800,000

copies," the appropriate parties to register a complaint are

Knopf, who is merely a nominal plaintiff and has no in-

terest in the lawsuit, and the numerous other publishers,

none of whom has ever indicated the slightest complaint

at all.

Appellant very properly says, at the bottom of page 51,

"The party who receives protection is not necessarily the

one who first thought of the name. The authorities in-

dicate that the law protects the celebrity of the name,

not the invention." The trouble with this argument for

appellant is that it was appellees and not appellant who

made the Sam Spade name famous.
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Since the radio program featured Sam Spade and

Warner did not, and appellees at all times made it clear

that their broadcast material was not The Maltese Falcon,

the statement in the Memorandum Opinion that ''there is

neither 'deception of the public/ nor 'palming off,' nor

other practice or conduct which can properly be charac-

terized as unfair competition," and the Finding of no un-

fair competition are clearly correct.

Conclusion.

The basic and controlling proposition here is that, in

detective fiction, the characters universally stand out and

exist apart from any particular story and continue to ap-

pear in many stories and Warner's contract which con-

veyed to it only story rights, did not include the separate

character rights. Hammett retained his character rights

and validly conveyed them to Regis. The broadcasting

therefore was legal and there is no basis for appellant's

action.

Respectfully submitted,

CrIDER, RuNKLE & TiLSON,

Attorneys for Appellees Columbia Broadcasting

System, Inc., et al.

Clarence B. Runkle,

Of Counsel.
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BRIEF OF APPELLEE DASHIELL HAMMETT.

I.

THE BASIC ISSUE ON THIS APPEAL.

The first and basic question here presented is the fol-

lowing :

1. Does a fictional myster}^ writer who grants the

rights in various fields as to one story, in an agree-

ment silent as to character or sequel rights, thereby

debar himself from the use in later stories in the

same fields of named characters originating in such

story ?
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The District Court gave a negative answer to this

question by upholding the right of the defendant-appellee,

the author Dashiell Hammett, to the use of his named

characters in such later stories.

For convenience we shall hereinafter also refer to this

right to the use of named characters in undetermined mul-

tiple works as "character rights."

II.

THE THREE FURTHER SUBSIDIARY
QUESTIONS.

The Court below also answered in favor of the various

defendant-appellees the three further following subsidiary

questions presented by appellant as its propositions of

argument (Br. pp. 9, 15, 49):

2. If the author was entitled to the character rights,

did he along with the other appellees infringe any

copyright of appellant Warner by authorizing the

use by the other appellees of his named characters

in the radio series broadcast as "The Adventures

of Sam Spade"?

3. If the author was entitled to the character rights,

did he along with the other appellees commit unfair

competition as to appellant Warner as a result of

such radio use of his named characters, because

there were program acknowledgments or passing

references to the original story or to the author as

the creator of the central named character?

4. If the author was entitled to the character rights,

was the declaratory judgment proper?

Our numbered points will also correspond to the four

numbered questions in that order.
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III.

STATEMENT OF THE CASE.

To keep in mind the essential facts in this case we

simplify and supplement appellants' recital in their State-

ment of the Case as follows

:

The appellee, Dashiell Hammett, is an author of de-

tective and mystery stories who wrote the detective story

involved herein, "The Maltese Falcon," some time in 1929.

Later in that same year he had this story published serial-

ly in separate monthly magazine installments, each sepa-

rately copyrighted by the magazine publisher. Prior to

the writing of that story or on March 29, 1928, he had

entered into a contract with the book publisher Knopf

relating to another detective work of his, entitled ''Red

Harvest," pursuant to which Knopf would and did ac-

quire the same rights in the later work "The Maltese Fal-

con," as it had acquired for "Red Harvest," those rights

being expressly limited to "those rights comprised in the

copyright to the said work" which were therein "speci-

fically granted" to Knopf [Ex. 33, Third (C) ; Tr. p.

491].

Following this first serial publication and prior to the

Warner agreement of June 23, 1930 [Tr. p. 37], Knopf

received from the magazine publisher an assignment of

the magazine copyrights on "The Maltese Falcon" and

published and copyrighted the work in book form. The

work was a success and Hammett's fame as a detective

author grew [Tr. pp. 184-186, 474-481]. This was the



first of the author's four published stories in which his

fictional detective character, Sam Spade, appeared. None

of the three later stories published after this Warner

agreement were ever sold to or used by Warner. His

later three Sam Spade stories, one containing "Spade"

in its title, first appeared in magazines commencing in

1932. Besides the leading detective character named Sam

Spade, there also appeared by name in these stories some

of the other characters found in "The Maltese Falcon."

Commencing in 1944 these three stories were published

in a collection entitled "The Adventures of Sam Spade

and Other Stories by Dashiell Hammett" which was pub-

lished in several editions, with numerous reprintings

[Tr. pp. 107, 208-212, 453, 458, 520; Ex. D].

In utilizing Sam Spade as the central detective figure

in successive different detective stories the author was

following a well-known custom of long standing in the

detective story writing field. Long prior to the advent

of motion pictures and for well onto a century numerous

leading detective story writers followed that practice as

did Sir Arthur Conan Doyle in relation to his fictitious

detective "Sherlock Holmes" [Tr. pp. 216, 219, 222-225].

The pivotal contract in this case, the 1930 agreement

between Warner the motion picture company as "Pur-

chaser" on the one hand and Knopf the book publisher

and Hammett the author on the other as "Owners" [Tr.

p. 37] was drawn by Warner, a wide and experienced

user and dealer in literary properties and provided for its

interpretation according to New York law [Tr. p. 49].
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That agreement is conspicuously silent about and shows

no sale, grant or disposal concerning name, sequel or

continuation rights in relation to Sam Spade or other

characters. In fact, that name is nowhere mentioned in

the agreement; nor is there any covenant or restriction

relating to the author's writing of any other stories using

any of the characters in "The Maltese Falcon." On its

face, that agreement at most purports to transfer for a

consideration of $8,500.00 motion picture, radio and

television rights in "The Maltese Falcon."

After the execution of this 1930 agreement Warner

produced and distributed three motion pictures based upon

"The Maltese Falcon," none of them bearing a title con-

taining the name "Sam Spade." The first and third of

these, produced in 1931 and 1941 respectively, were en-

titled "The Maltese Falcon," but the second, produced in

1936, bore the title of "Satan Met A Lady," and con-

tained no character named Sam Spade therein [Tr. p.

107].

On May 15, 1946, the author granted an authorization

to certain of the appellees herein for the use in radio

and other media of the character Sam Spade and the title

"The Adventures of Sam Spade." Thereafter commenc-

ing in July, 1946, and almost continually to 1950, weekly

transcontinental broadcasts entitled "The Adventures of

Sam Spade" ensued. These radio programs were writ-

ten, produced, broadcast and sponsored by the other ap-

pellees [Tr. pp. 103, 109, 454-456], The author received

four hundred ($400.00) dollars for each weekly broad-



cast. The radio series reached vast, nation-wide radio

audiences, was extensively and regularly advertised and

promoted, was highly popular and received a number

of radio mystery program awards [Tr. pp. 512-515; Ex.

SS]. One program "The Kandy Tooth" was repeated

on another weekly radio series known as ''Suspense"

[Tr. pp. 109, 445, 446, 457].

Notice of claim by Warner was not given herein until

early in 1948 and this suit was not brought until May

28, 1948, or until almost two years after the commence-

ment of these trancontinental broadcasts.

Although Knopf was aware of the later Sam Spade

stories it has never protested concerning them [Tr. p.

501]; nor has Warner [Tr. p. 103]. Nor has Knopf

ever protested concerning the radio series. Knopf is a

formal party only in this action, makes no claim and has

no beneficial interest in the Warner claim [Tr. p. 7].

In the determination below, the Court did not find it

necessary to pass upon the appellees' defenses of laches

and estoppel inasmuch as it was deciding upon the merits

for the appellees. In granting the author the declaratory

relief sought, the District Court confirmed the author's

right to the use of his characters in stories other than

"The Maltese Falcon."
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IV.

ARGUMENT.

POINT I.

Hammett as the Author of the Sam Spade Stories

Was Originally Invested With the Character

Rights in Issue. Neither Before nor by the 1930

Contract Was He Divested of Such Rights.

1. Character Rights Arise in the First Instance at Common
Law in Favor of the Author or Creator as an Incident

to Authorship or Creation, Are Protectible Under the

Doctrine of Unfair Competition and Are a Vendible

Species of Property.

They embrace the right to exclude others from the

unauthorized use of the names of the fictitious characters

in sequels or other stories.

Where an author is not shown to have divested himself

of character rights, the courts will affirmatively protect

him in the use of named characters originated by and

identified with him. In the leading case of Fisher v. Star

Company, 231 N. Y. 414 (1921), the cartoonist who

originated and first used the cartoon characters and names

of "Mutt and Jeff" was granted an injunction restraining

the publisher who had thereafter published his "Mutt and

Jeff" cartoons pursuant to an employment agreement with

him, from publishing after the termination of that agree-

ment "Mutt and Jeff" cartoons drawn by another. The

Court there stated:

"the grotesque figures in respondent's cartoons, as

well as the names 'Mutt' and ']ef^' applied to them

have in consequence of the way in which they have



been exploited by the respondent and the appearance

and assumed characters of the imaginary figures

have been maintained, acquired a meaning apart from

their primary meaning, which is known as a secondary

meaning. The secondary meaning that is appHcable

to the figures and the names is that respondent ori-

ginated them and that his genius pervades all that

they appear to do or say" (pp. 431-432).

"It also appears from the findings of fact that the

respondent is the owner of the property right existing

in the characters represented in such figures and

names. They are of his creation. They were pub-

lished and became well known as distinct characters

before the contract was made with the appellant"

(p. 432).

"While the contract with appellant contemplated

that the respondent should draw cartoons in the

form of comic strips in which he would use the

figures known as 'Mutt' and 'J^^' ^^^ the names

connected therewith as he had done prior to such

contract, it did not purport to sell to appellant his

property rights then existing or which might be

acquired thereafter" (p. 432).

"* * * The figures and names have been so con-

nected with the respondent as their originator or

author, that the use by another of new cartoons ex-

ploiting the characters 'Mutt' and 'Jefif' would be

unfair to the public and to the plaintiff" (p. 433).

That case held that the rights in the names and char-

acters were not protected by the author under any prin-

ciple of copyright, but instead on the theory of unfair

competition.

The latter doctrine was similarly invoked in a Mass-

achusetts case, Prouty v. National Broadcasting Co. Inc.,



26 Fed. Supp. 265 (D. C. Mass. 1939). In that case

the complaint of the author of the novel "Stella Dallas"

alleged that a radio series being broadcast by the defen-

dant under that title and purporting to depict the same

character as in plaintiff's book, contained such radical and

injurious departures from the basic work as to cause

damage to plaintiff by, among other things, imperiling

plaintiff's contemplated sequel to her work. It is evident

from the opinion in that case (plaintiff conceded that it

was not a copyright infringement claim) and shown by

the papers therein that the plaintiff did not question

the defendant's right or license to broadcast the series,

but rather attacked the content of those broadcasts, par-

ticularly the manner in which the character "Stella Dallas"

was depicted. The defendant's motion to dismiss the

complaint was denied.

The Prouty case indicates that at the behest of the

author character and sequel rights specifically will be pro-

tected against an improper usage by one ostensibly having

a license or right to their use. A fortiori, where parties

having no contractual relationship with the author use

the name and character originated by and identified with

him, the courts grant injunctive relief to the author or

creator under the doctrine of unfair competition.

Patten v. Superior Talking Pictures, Inc., 8 Fed.

Supp. 196 (S. D. N. Y. 1934), Coxe, D. J.;

Paramore v. Mack Sennett Inc., 9 F. 2d 66 (S. D.

Cal. 1925);

Gruelle v. Molly- Es Doll Outfitters, 94 F. 2d 173

(C. C. A. 3d 1937).

In the Patten and Paramore cases injunctive relief

was granted against motion picture producers even though
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their productions in question were based on stores entirely

different from the plaintiffs' works. In the Patten case

such protection was granted the author in respect of

the character "Frank Merriwell" who was the subject

of numerous published stories by him. Obviously the

author would still have been protected as to the character

rights even if he had sold one of his stories to a third

party. In the Paramore case the character protected,

"Yukon Jake", had appeared only in one published poem

of the author.

Consonant with the legal protection accorded character

rights under the doctrine of unfair competition is their

vendibility today. These rights are bought and sold

as wares in the literary market. They possess especially

great value in the fields of radio, television and motion

pictures where the "characters" may be brought to life

with sound and sight. As was stated in Johnston v.

Twentieth Century-Fox Film Corp., 82 Cal. App. 2d

796, 818 (D. C. App. Cal. 1947)

:

"We should be realistic. It is common knowledge

that since the advent of motion pictures—and par-

ticularly since the advent of radio—titles, names,

slogans, catch-phrases and the like have become of

great value. Agreements for their use in particular

fields are common. Large sums are paid for their

use in advertising" (p. 141).

2. The Author Is Not Deprived of Such Rights by a Pub-

lication or Statutory Copyrighting of the Work Contain-

ing the Characters.

The belabored argument by Warner, that because "The

Maltese Falcon" had been published and was under

statutory copyright at the time of the execution of the

Warner agreement in 1930, it would necessarily follow
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that the character rights in issue had been transmuted

from a common law copyright status to a statutory copy-

right one, and that as a matter of copyright these were

therefore necessarily comprehended in the assignment

of copyright rights to it, is fallacious. While it is un-

doubtedly true that the character rights originating with

an author would be protectible as a matter of common

law under a doctrine of or akin to unfair competition, it

does not follow that such character rights are encom-

passed under copyright whether a common law or statu-

tory one. Common law copyright is the right to control

the first publication and other use of the unpublished

work.

Palmer v. De Witt, A7 N. Y. 532 (1872);

Ferris v. Frohman, 223 U. S. 424 (1912).

There are various rights or incidents of authorship at

common law apart from those embraced by the common

law copyright, which inure to the author of a work.

For example, ascribing to one author a work written by

another would be actionable.

Clemens v. Press Pub. Co., 67 Misc. 183, 122 N. Y.

Supp. 206, 208 (1910);

Packard v. Fox Film Corp., 207 App. Div. 311,

202 N. Y. Supp. 164 (1923).

The extinction by publication of the common law copy-

right and the substitution therefor, following a qualify-

ing publication, of the statutory one, would have no effect

upon such rights which fall without the technical common
law copyright. Thus the author possessed of such char-

acter rights at common law does not lose them upon pub-

lication in favor of another who is invested by him with

the statutory copyright of the work. The protection
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aflforded interests or incidents of authorship apart from

ordinary copyright rights by the great body of non-statu-

tory or so-called "common" law, does not vanish upon

publication not intended to dedicate such interests.

Applying this reasoning, the Supreme Court stated in

the celebrated case of International News Service v. Asso-

ciated Press, 248 U. S. 215 (1918)

:

"The contention that the news is abandoned to the

public for all purposes when published in the first

newspaper is untenable. Abandonment is a question

of intent * * * " (p. 240).

In the recent case of Metropolitan Opera Ass'n v.

Wagner-Nichols R. Corp., 199 Misc. 786, 101 N. Y. S.

2d 483, 494, 495 (1950); aff'd 279 App. Div. 632,

107 N. Y. S. 2d 797 (1951), the New York Court stated:

"* * * The publication in this case is certainly

no wider nor more unlimited than the publication of

news in Associated Press member newspapers and

bulletins which was held by the Supreme Court of

the United States to constitute limited publication.

"Rights of a similar nature have been repeatedly

recognized and upheld by the courts. As had been

stated before, the doctrine is a broad and flexible one.

It has allowed the courts to keep pace with constantly

changing technological and economic aspects so as

to reach just and realistic results."

Thus, not only did publication and copyrighting of "The

Maltese Falcon" fail to divest the author of his inchoate

"character" rights stemming from his creation, but indeed

any such "publication" in association with his name served

to perfect such rights in him. Such publication is a form

of user, which establishes the secondary meaning or sig-
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nificance in the public mind that the characters are the

creations of the author. Thus, contrary to divesting, it

is the sine qua non to the vesting of such rights in the

author.

Fisher v. Star Company, 231 N. Y. 414, 431-433

(1921).

See also

Star Co. V. Wheeler Syndicate, Inc., 91 Misc. 640,

155 N. Y. Supp. 782 (1915);

Star Co. V. Wheeler Syndicate, Inc., 160 N. Y.

Supp. 689 (1916).

3. The 1928 Knopf Contract Did Not Divest the Author of

Such Rights.

Whatever rights Warner may claim herein can derive

only from the 1930 agreement between Warner on the one

hand and Knopf and Hammett styled as "Owners" on the

other. This poses a question of contract construction to

determine or impute the intent of the parties as to what

Warner acquired. In resolving that question of intent

as to what Warner acquired our primary focus is upon

that 1930 instrument. Insofar as we shift our sights to

the 1928 contract between Knopf and the author we need

observe that such 1928 document can be of significance

only in respect of what rights Hammett may have divested

himself in favor of Knopf and not in regard to what

rights Warner may have later acquired from Hammett

or Knopf in 1930. The 1928 Knopf contract not only

omits mention of any of the rights as to characters which

Warner would need to sustain this action, but expressly

restricts the grant to the copyright rights in the work as

there enumerated [Tr. p. 491]. Thus Hammett could

no more have divested himself of character rights in favor
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of Knopf in the 1928 agreement than he did in favor of

Warner under the 1930 agreement. Knopf's apparent

acquiescence to the publication of the later Sam Spade

stories by others confirms this conclusion.

4. Warner Did Not Acquire Such Rights Under Its 1930

Contract.

We have demonstrated that the author's character

rights were not impaired by the 1928 Knopf contract or

anything which transpired prior to the 1930 Warner

agreement. We now consider the effect of the latter docu-

ment on such rights.

(a) Both the content of that document as well as its

definition of its subject matter [Tr. p. 37, i.e., the word

"writings" is used for "that certain story . . . entitled

'Maltese Falcon' written by the said Dashiell Hammett"),

limit that contract to the story "The Maltese Falcon."

Notwithstanding their great value, the agreement is

conspicuously silent about and shows no sale, grant or

disposition concerning character, name, sequel or continua-

tion rights in relation to "Sam Spade" or other char-

acters and in fact nowhere mentions the name of any

character. Indeed, the outer limits of what the plaintiff

acquired in connection with the story "The Maltese

Falcon" are set forth in paragraph 12 of the agreement.

That paragraph in effect provides that plaintiff's granted

rights as to motion pictures, radio and television in the

story "The Maltese Falcon" also apply to any arrange-

ment, revision or reissue or other versions of said work

which the grantors may bring out or sanction. In other

words, even this extension is limited at best to versions

of the original "The Maltese Falcon" story and does not

purport to grant rights beyond and apart from the basic

"The Maltese Falcon" story.



—IS—

Paragraph 1(d) of that contract which essentially gives

Warner the right to change and adapt "The Maltese Fal-

con" does not, as Warner evidently contends, permit the

breaking up of the work to make entirely different stories

with the same characters (Br,, p. 36).

Thus, where a motion picture producer acquired the

right to produce a motion picture from a story and the

right "to elaborate on said story, with addition of char-

acters, etc., however needed," it was held that the right

of elaboration would not justify the substitution of a story

different from the original one, stating:

"And now as to what is acquired when one pro-

cures the right to elaborate upon an original story.

Upon this much need not be said. I take it that,

while scenery, action, and characters may be added

to an original story, and even supplant subordinate

portions thereof, there is an obligation upon the

elaborator to retain and give appropriate expression

to the theme, thought, and main action of that which

was originally written. The unqualified grant of this

right is, I should say, fraught with danger to a

writer of standing, particularly when he inserts no

provision for his approval of such elaboration as

may be made. Nevertheless, elaboration of a story

means something other than that the same should be

discarded, and its title and authorship applied to a

wholly dissimilar tale." (Curwood v. Affiliated Dis-

tributors, Inc., et al, 283 Fed. 219, 222, (S. D. N. Y,

1922), Knox, D. J.)

The clause there construed as not permitting substitu-

tion of a different story is similar to the provision 1(d)

of the 1930 Warner contract. Such provisions, therefore,

would furnish no right to the plaintiff in connection with
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the characters of "The Maltese Falcon" excepting their

use as a part of the original "Maltese Falcon" story or a

version thereof.

(b) That the contractual gap or silence with respect to

characters signified affirmatively an intention to exclude

them from Warner's contract is further apparent from the

circumstances surrounding the contract, including (1)

the open and notorious custom in the detective and mys-

tery story field of the author using the same characters

in later and dififerent stories—a judicially noticeable fact

since a common and familiar characteristic of a well known

branch of literature. 31 C. J. S. 651, Sec. 70; and (2)

the numerous, detailed, technical provisions meticulously

specifying, defining and regulating the various rights

which were transferred to Warner. (Those various rights

in so far as they exist under copyrights relate, of course,

to the "writings," "The Maltese Falcon," and not to the

characters therein. Defendant's brief repeatedly begs the

question by assuming that such copyright rights in genus

or species apply also the characters. [Br., pp. 29, 30].

As previously shown, ownership rights as to named char-

acters are a species of property apart from and without

the orbit of copyright).

In view of this custom it is scarcely conceivable that

parties intending a disposition of character, sequel, con-

tinuation or other similar rights would not make express

provision therefor. And when it is further borne in mind

that Warner was a wide and experienced user and dealer

in literary properties and prepared the very contract in

suit, the conclusion is utterly inescapable that no rights

in connection with characters were being transferred apart

from and beyond the use of characters in connection with

the basic story sold.
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Indeed, unless Warner, on the theory that the omission

in the contract creates an ambiguity, can invoke rules of

construction or otherwise interpolate provisions in its

favor, it must stand as devoid of these rights. Such rules

of construction as apply, however, confirm that no char-

acter rights were transferred to Warner.

(c) An agreement, of course, is construed against the

party who prepared it.

M, O'Neil Supply Co., Inc. v. Petroleum Heat &
Power Co., Inc., 280 N. Y. 50 (1939) ;

Hunt V. United Bank & Trust Co., 210 Cal. 108,

116 (1930);

Segar v. King Features Syndicate, Inc., 173 Misc.

1036, 19 N. Y. S. 2d 527 (N. Y. Sup. Ct. 1940)

;

aff'd 262 App. Div. 221, 28 N. Y. S. 2d 522;

aff'd 289 N. Y. 579 (1942).

(d) Furthermore where author contracts in particular

are involved, it is held that the clearest and most express

language would be required to divest an author of rights

not specifically conveyed. As stated by Judge Bondy in

Philipp V. Jerome H. Remick & Co., et al., (S. D. N. Y.,

Opinion No. 9,999, 1936)

:

"Such doubt as there is should be resolved in favor

of the composer. The clearest language is necessary

to divest the author of the fruits of his labor. Such

language is lacking here."

And similarly, as stated in Tobani v. Carl Fischer, Inc.,

263 App. Div. 503, 507, 33 N. Y. S. 2d 294, 299 (1942)

;

afif'd 289 N. Y. 727 (1942):

"The implied condition in the contract for which

Fischer contends could have been therein expressly

stated. Doubt, if any, occasioned by the omission
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should be resolved against it. As stated in Schu-

macher V. G. E. C. & I. Co., (197 N. Y. 48, 64),
'* * * it had the choice of language in stating

the contract' and so 'must be held to the rule common

in construing all contracts, by which the terms thereof

are construed strictly against the person whose lan-

guage is used in expressing it.'
"

The approach of the law in these matters has been

well summed up by Judge Seabury in Clemens v. Press

Publishing Co., 67 Misc. 183, 122 N. Y. Supp. 207, 208

(1910), supra;

"Even the matter of fact attitude of the law does

not require us to consider the sale of the rights to a

literary production in the same way that we would

consider the sale of a barrel of pork. Contracts are

to be so construed as to give effect to the intention

of the parties. The man who sells a barrel of pork

to another may pocket the purchase price and retain

no further interest in what becomes of the pork.

While an author may write to earn his living, and

may sell his literary productions, yet the purchaser,

in the absence of a contract which permits him so to

do, cannot make as free a use of them as he could of

the pork which he purchased."

Thus in construing an author's contract which granted

to the purchaser a totality of rights as well as all benefit,

profit and advantages from the work, it has nevertheless

been held that not every conceivable benefit would neces-

sarily flow to the purchaser under such an agreement.

"Although I have accepted plaintiff's contention

that by that instrument it acquired the totality of

rights and benefits which the defendant was able to

convey with respect to his play, nevertheless even



—19—

this broad concept has its necessary boundaries."

{Selwyn & Co., Inc. v. Vciller, 43 Fed. Supp. 491

(S. D. N. Y. 1942), Rifkind, D. J.)

See also

Loeiv's Inc. v. Wolff, 101 Fed. Supp. 981 (So. Cal.

1951).

(e) Moreover, a resort to the applicable custom for the

resolution of such ambiguity further corroborates the

retention of character rights by the author. Supplement-

ing the unquestionable practice for almost a century of

mystery story writers using their characters throughout

many different stories [Sir Arthur Conan Doyle—Sher-

lock Holmes; Erie Stanley Gardner—Perry Mason, etc.,

etc., Tr. pp. 222-225], the Court additionally found that

there was

"a fixed custom and practice that, in the absence

of express agreement to the contrary, an assignment

of a copyright in this field of writing did not include

the right to the exclusive use of the characters por-

trayed in the copyrighted work, and the author cus-

tomarily retained so-called character, series and sequel

rights in the copyrighted work." [Tr. pp. 105-106].

Such second custom would inevitably follow from the

first. One expert witness who developed proof of this

custom was a publisher's representative, widely exper-

ienced with practices in detective literature [Tr. pp. 228-

244]. His testimony was highlighted by his production

of a published announcement of Doubleday and Company

that a mystery story writer whose stories had formerly

been published by another firm was now to have his latest

story featuring the same character published by Doubleday

and Company [Tr. p. 244]. Particularly pertinent illus-
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trations of such custom may be deduced from the open

and notorious pubHcation of the three later Sam Spade

stories without objection from the plaintiffs who were

aware thereof [Tr. pp. 107, 108, 501].

Such custom would obviously be chargeable to Warner,

a large and important user and dealer in a field of litera-

ture to which it must resort for motion picture material.

It would be bound by such customs in the mother field of

literature.

Krstovic V. Van Bueren, 235 N. Y. 96, 138 N. E.

749 (1923);

Walls V. Bailey, 49 N. Y. 464, 476 (1872)

;

Smith V. Clews, 114 N. Y. 190 (1889)

;

Ermolief v. R. K. O. Radio Pictures, 19 Cal. 2d

543, 552 (1942).

(f) The subsequent conduct of the parties fortifies the

conclusion that the author retained the character rights.

As already noted Knopf, Warner's assignor and a party

to the Warner 1930 contract as well as its 1928 contract

with the author, at no time objected to the publication by

others of the later Sam Spade stories. Bearing in mind

that Knopf's position as the holder of publishing rights

of ''The Maltese Falcon" perfectly parallels that of War-

ner as the holder of the motion picture and other rights to

that work, it is evident that Knopf's apparent acquiescence

is a practical construction of the agreement that the author

retained his character rights in the various fields.

City of New York v. New York Citv Ry. Co., 193

N. Y. 543 (1908);

Brooklyn Public Library v. City of New York,

250 N. Y. 495 (1929^
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Warner had indicated a like interpretation even prior

to the pubhcation of those Spade stories. Within the

year following the 1930 contract Darryl Zanuck, then of

Warner, believing that another detective story submitted

by the author contained the "same character" of ''The

Maltese Falcon" (Sam Spade) but finding the story other-

wise unsatisfactory, rejected the story and returned it to

the author for his free disposition even though Warner

had already paid the author ten thousand ($10,000.00)

dollars out of the total purchase price of fifteen thousand

($15,000.00) dollars for the story [Ex. 2, Tr. pp. 195,

202, 203, 206, 207]. This interpretation itself is, of

course, not affected by the fact that Zanuck may have

been mistaken in his belief as to the presence of the same

character in the rejected story.

The time interval—approaching two years—between

the inception of the regular weekly publicized transcon-

tinental broadcasts and Warner's notices of claim and

filing of suit are also significant as to practical construc-

tion—Warner's original conception of its rights. We do

not upon this appeal urge (as we did below) any estoppel

or laches from such unusual delay inasmuch as the Court

saw no need to pass upon such defenses because of the

determination in appellees' favor upon the merits [Tr. p.

Ill, Finding XXIV].

As a closing comment here, we may note parenthetical-

ly that it is not without significance that Warner paid only

eight thousand five hundred ($8,500.00) dollars for the

specific rights granted in "The Maltese Falcon" by the

1930 agreement. The additional character rights alone

which it now asserts are undoubtedly worth many times

that sum [Tr. pp. 43, 226].
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POINT II.

There Was No Copyright Infringement.

Since the author retained character rights it must in-

evitably follow that at the very least he had the right

to apply the names of the characters to figures purporting

to be the same as the prior fictional characters and to

state or assume the fact of (a) the geographical locale

—

San Francisco (b) an office there and (c) the positions

or relationships—a private detective, his secretary, his

police department acquaintances or figures. Beyond the

usage in the broadcasts of those several facts (Warner

points to no others in its Brief, p. 40) essentially proper

names, obviously within the purview of the author's char-

acter rights, there appears no further connection between

the broadcasts and the story 'The Maltese Falcon."

There is no showing that any text or ''expression" of

"The Maltese Falcon," whether of dialogue, specific

dramatic incidents or descriptive matter, has been actually

or colorably copied in the content or scripts of the radio

programs. Even the plaintifif's self-servingly strongest

script fails to support the argued appropriation (Br. pp.

8, 39).

If we assume, as we may, that the author's character

rights will not permit him to indulge in such textual

appropriation of the copyrighted work, Warner still fails

to sustain a claim for copyright infringement. Whether

such text comprises words or lines, as in the case of

cartoons, it is only the text or "expression" of the copy-

righted work which is protected.

Becker v. Loezv's, Inc., 133 F. 2d 889 (C. C. A.

7th, 1943), cert, den., 319 U. S. 772 (1943),

rehear, den., 32 U. S. 811 (1943);

Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.

2d 49, 54 (C. C A. 2d, 1936);
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Detective Comics, Inc. v. Bruns Publications, Inc.,

Ill F. 2d 432 (C C. A. 2d, 1940).

Such text or expression as fully develops or delineates

in detail a character by describing the character or his

acts or setting forth his dialogue would be protected

against copying as any other text or expression of a copy-

righted work. Only that is meant and no more in saying

that a character may be protected under copyright when

it is fully developed or delineated in detail.

The analysis is scarcely aided by plaintiff's argument

that "the conveyance of the same impression or image"

is protected (Br. p. 45). The same text or expression

may convey different impressions or images to different

persons. The test could not be so vague and varying.

The focus must therefore necessarily be the text or ex-

pression which is immutable and the source of whatever

impressions or images are conveyed to anyone. In any

event, there is no showing here of a conveyance through

the radio programs or their scripts of the same images

or impressions as derived from "The Maltese Falcon."

Apart from a few common facts comprising essentially

proper names there is only an idea similarity in that a

general and fairly common type of private detective {e. g.,

shrewd, resourceful, tough, hard-hitting and realistic)

is employed in typical mystery stories.

In saying that appellees conceded that the same char-

acters were used in the broadcasts as had appeared in

"The Maltese Falcon" (Br. p. Z7), plaintiff can refer

only to a concession that the broadcast figures appeared

under the same names as and purported to be the prior

fictional 'figures of "The Maltese Falcon"—not to a

concession that textual material had been appropriated

[Tr. pp. 300, 305, 309].
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The name, essentially Sam Spade, represented the chief

value of what the several appellees acquired from the

author. The author even limited his warranties to such

name and title [Tr. p. 53]. The general character type

or characterization represented no property and was in

the public domain. Otherwise, were it conceived to be

textual, Warner would have valid claims against the

numerous earlier radio users of this type of detective

character [Tr. p. 299, Br. p. 47].

Nichols V. Universal Pictures Corp., 45 F. 2d 119

(C. C. A. 2d 1930), cited by plaintiff (Br. p. 41) does

not concern the situation at bar. There, the plaintiff-

author charged a comprehensive plagiarism of her play

"Abie's Irish Rose" by the defendant's motion picture

entitled "The Cohens and The Kellys." The Court, after

making an overall detailed comparison of both plays, con-

cluded in part as to characters that no plagiarism existed

because it could not perceive that any detailed literary

expression or development of the plaintiff's characters

had been appropriated in the defendant's work through

a copying of such detailed literary expression or develop-

ment into the defendant's characters.

The Court found that the defendant permissibly had

merely employed the same general types. Obviously the

Court, in its dictum quoted by appellant (p. 121 of case)

was not addressing itself to a situation involving in its

essence the use af the same named figure, but was rather

dealing with an ordinary copyright plagiarism problem of

whether an alleged plagiarist had appropriated actually

or colorably a substantial portion of the plaintiff's literary

text.

That the Court conceived the copyright question as one

limited to textual appropriation is made doubly clear by a
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later decision of the same Court citing the Nichols case,

Detective Comics, Inc. v. Bruns Publications, Inc., 1 1 1 F.

2d 432 (C. C. A. 2d 1940), supra. It was there held

that the cartoon character "Superman" portrayed in the

plaintiff's copyrighted comic magazine was protected by

copyright against the defendant's copying only insofar as

the defendant has "appropriated the pictorial and literary

details embodied in the complainant's copyrights" or only

in "so far as the pictorial representations and verbal

descriptions of 'Superman' are not a mere delineation

of a benevolent Hercules, but embody an arrangement

of incidents and literary expressions original with the

author . . ."

In this respect, that case is similar to Hill v. Whalen

& Martell, Inc., 220 Fed. 359 (D. C. S. D. N. Y. 1914),

also cited by plaintiff (Br. p. 44). There, the plaintiff

was the exclusive licensee from the author-artist to the

dramatic rights of the Mutt and Jeff cartoon series.

These were copyrighted cartoons purporting "to show

the features of two imaginary individuals to whom the

artist has given the names of 'Mutt' and 'J^^'-" The

defendant, a total stranger to the property, deliberately

introduced two such figures under substantially similar

names and appearance and using literally or substantially

the same dialogue in its dramatic presentation. This

was held enjoinable injury to the copyrights involved.

So too the cases of King Features v. Fleischer, 299

Fed. 533 (C. C. A. 2d 1924) and Fleischer v. Freundlich,

73 F. 2d 276 (C. C. A. 2d 1934), cited by plaintiff

(Br. p. 44), involve textual copying. The drawings or

lines or physical appearances of the plaintiff's cartoon

figures were unauthorizedly simulated in the defendant's

dolls.
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POINT III.

There Was No Unfair Competition.

1. If the Author Retained the Right to the Use of His

Characters in the Radio Programs, the Other Facts and

Circumstances in Connection With Such Radio Use Can-

not Possibly Spell Out a Valid Claim of Unfair Com-

petition.

We have previously indicated that the use of the names

themselves would go along with the author's use of his

characters. Certainly such character names are associated

in the public mind with the name of the author. Neither

the publisher nor motion picture producer establishes

any secondary meaning in such character names in relation

to itself. Unlike the ordinary business trade name,

characters remain associated with their author. Sherlock

Holmes signifies Arthur Conan Doyle; Tarzan, Edgar

Rice Burroughs; Parry Mason, Erie Stanley Gardner;

Scrooge, Dickens, etc. The exploitation by plaintiffs

and others of "The Maltese Falcon" and other Sam

Spade Stories as the works of the author accentuated

the author's relationship to his characters, an accepted

public association deriving from the intrinsic merit of

the author's works and his fame and prestige [Tr. pp.

184-186].

Fisher v. Star, supra;

Star Co. V. Wheeler Syndicate, supra;

Paramore v. Mack Sennett, supra;

Outcault V. Lamar, 135 App. Div. 110, 119 N. Y.

Supp. 930 (1909).
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Indeed, were such association or secondary significance

found in favor of a publisher or producer there would

be as many unfair competition claimants in a given situa-

tion as there were equally authorized publishers and pro-

ducers of the different works employing the same char-

acter. Such conclusion is the logical absurdity of the

fallacious premise.

The other facts and circumstances relied upon by

Warner in the claim for unfair competition are the

program acknowledgments and passing references to "The

Maltese Falcon"; the imitation to some extent of the

speech characteristics of three actors; and the confused

impression by one columnist that Hammett was actually

writing the radio series. [Br. pp. 10, 52, 54-56; Tr. pp.

110-111, 502, 508]. These acts related to only one pro-

gram, "The Kandy Tooth", a conceded sequel to "The

Maltese Falcon" [Tr. pp. 396 et seq.; 397-401, 444-446;

520, Ex. 6]. Taken singly or together these facts denote

nothing "unfair" or disadvantageous to Warner. To

the contrary, the program acknowledgments represented

an open and gracious tribute to "The Maltese Falcon"

in connection with the broadcast of a sequel thereto.

There w^ould have been a question of at least ethics had

such acknowledgment not been rendered. Further, some

passing reference to the events of "The Maltese Falcon"

could hardly have been avoided in a sequel. Some simi-

larity of voice was also inevitable as to the three character

types expected to speak with certain speech character-

istics. Such voice similarity would not be actionable.
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(Bloom & Hamlin v. Nixon, US Fed. 977, 978 (E. D.

Pa. 1903); Chappell & Co. v. Fields, 210 Fed. 864, 865

(C. C. A. 2d 1914) ; Harold Lloyd Corp. v. Witwer, 65

R 2d 1, 22 (C. C. A. 9th 1933). And the confused

columnist who corrected himself in a later article [Tr. p.

508], evidently wrote without listening to the entire pro-

gram; or else he would have heard the writer credit an-

nouncements at the end [Tr. pp. 444-446] which actually

gave the names of the radio writers (Hammett not being

among these).

2. There Is No Covenant or Restriction Which Forbids

the Instant Exercise of Character Rights by the Author.

If the 1930 Warner contract as enforced by custom

preserves character rights for the author, it is not con-

ceivable how the exploitation herein by the appellees of

such character rights violates any duty owed by the author

to Warner. The contractual provision, express in this

case but which otherwise would be implied, to refrain

from "impairing the rights herein conveyed" cannot apply

to character rights because these were not conveyed.

That provision or covenant refers to Warner's specified

rights in the story, "The Maltese Falcon." It poses

no servitude against other stories in which the author

has his characters appear. Warner has no rights

with respect to such other stories and cannot even create

or present other different stories using the same char-

acters.

See:

Curwood V. Affiliated Distributors, supra.
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Cases involving negative covenants between parties

dealing with the same story or work are not applicable.

Such cases as Maimers v. Morosco, 252 U. S. 317 (1920),

and Harper Bros. v. Klaw, 232 Fed. 609 (S. D. N. Y.

1916), cited by plaintiff (Br. p. 58), involve uses of

separate copyright estates in the same work by competing

parties, typically a play versus a motion picture of the

same work. See Underhill v. Schenck, 238 N. Y. 7

(1924), at page 15.

In Uproar v. National Broadcasting Co., 81 F. 2d

2>72i (C. C. A. 1st 1936), the owner of the literary prop-

erty in certain radio scripts had furnished and licensed

their radio use to an advertiser. Thereafter he arranged

for their publication and sale. The Court found the

form of publication of those scripts, associated with the

radio advertiser, to be "cheap and flashy" and to be

hurtful to its advertising. It accordingly enjoined such

injurious interference "with the benefits which (the

advertiser) might derive from its advertising under its

contracts with (the owner of the Hterary property)."

Obviously, such a negative covenant will not be applied

where different works or stories are involved—even if

the same common characters are employed. {Fischer v.

Hill, 212 App. Div. 646, 209 N. Y. Supp. 369, 370

(1925).)

See

Kirke LaShelle Co. v. Paul Armstrong Co., 263

N. Y. 79 (1933) at page 88.
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Nor will such a covenant be invoked today when it

would have been a simple matter for a party to have in-

corporated express provisions in the contract involved.

Quader-Kino A. G. v. Nehenzal, 35 Cal. 2d 287,

293-295, (1950).

Furthemore, Warner's pique over its failure to procure

a one thousand ($1,000.00) dollar radio license fee for

"The Maltese Falcon" hardly shows any tendency of the

radio series to damage its rights. Contrarily, it would

seem that the Spade radio series stimulated the inquiry

for a possible Maltese Falcon broadcast. Rejection fol-

lowed because the Warner price quotation was excessive.

That the radio program selected in its stead on the "Sus-

pense" series was another Sam Spade adventure was only

coincidental. It could have been, as customary, any other

suspense type of story without the figure Sam Spade [Tr.

pp. 445, 446]. Nor can one perceive any tendency of the

radio series to otherwise harm Warner's motion pictures

of "The Maltese Falcon." The reverse would seem to be

true.

See

Hazard v. Columbia Broadcasting System Inc., 150

F. 2d 852 (C. C. A. 9th 1945).

I
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POINT IV.

The Declaratory Judgment Is Necessary and Proper.

The declaratory relief granted [Tr. p. 116] sanctions

the use by the author of his characters in stories other

than "The Maltese Falcon." It need not and does not

adjudicate that any such other story which effects a tex-

tual appropriation of "The Maltese Falcon" will not

violate Warner's rights. To so provide would be obvi-

ously redundant.

Such decree is necessary because of the persistence of

Warner's claim to the character rights [Findings XXiV

to XXiVII, Tr. pp. HI, 112; Concl. II, Tr. p. 113]. It

is in no sense hypothetical. It determines a practical busi-

ness question arising from contract on a subject matter,

character rights, of great value.

See

Johnston v. Twentieth Century-Fox Film Corp.,

supra.

The Court of Appeal for the Second Circuit (Hammett

V. Warner Bros., 166 F. 2d 145 (1949)) did not decline

to grant such relief for reasons of impracticability. In-

stead, it upheld the rejection of jurisdiction in that action

because on the one hand "only a part of the controversy

could be settled" by the form of action there, while on

the other hand this prior and pending California action,

as evidenced by Warner's complaint, encompassed "all

I the facts, all the parties and all the issues" (p. 152). It

is true as the plaintiff's quotation shows, that the Court
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did speculate on the feasibility in the New York action of

the particular form of relief there requested. It did not,

however, purport to be passing upon any question of prac-

ticability apart from the New York action. Rather it

indicated that such feasibility would not exist where

the grant of requested rehef would result in a piecemeal

determination of issues by different forums. Thus, fol-

lowing the Warner's quotation it stated:

"These factors weigh heavily against the granting

of a declaratory judgment based on a consideration of

only a part of the controversy despite the undoubtedly

great desirability to Hammett of an early clarification

of his rights in the controversy over the broadcasts.

They are especially significant when his dispute is

with Warner rather than with his other assignees"

(p. 150).

and later, addressing itself to the argument that the

California Court might not determine the issue posed in

the declaration sought, it stated:

"And in the present case we think it sufficient

answer to this objection that the issue is raised by

the pleadings in the California action and that,

although a possibility exists that it may not be de-

cided, its decision is very likely especially in prop-

erly determining the factors to be considered in

computing the damages under the rule of Sheldon

V. Metro-Goldwyn Pictures Corp., 2 Cir., 106 F. 2d

45, should the question be reached, and it may he

made certain if the appellant here counterclaims for a

declaration" (italics ours) (p. 151).

Finally, and to dispel any doubt that it might be possible

at the proper time and with all the facts before it to enter
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a decree adjudicating the questions raised by Hammett, it

stated

:

"With all the facts, all the parties, and all the

issues before a single court, it might be possible to

enter a decree which would in a useful way determine

the issues here raised by Hammett" (p. 152).

Accordingly, the counterclaim at bar was thereafter

interposed in defendant Hammett's pleading in this action.

Paragraphs 43, 44 and 45 [Tr. pp. 33, 34] thereof

clearly allege that defendant Hammett seeks to adjudicate

Warner's written claim of May 13, 1948, that it controls

the name and character "Sam Spade." Paragraph 46

[Tr. pp. 34, 35], which was not contained in Hammett's

New York pleading shows that Hammett intends to ex-

ploit such rights in motion pictures and television not-

withstanding Warner's express claim in such fields so

that, unless determined by a declaratory judgment, the

controversy upon the merits between Hammett and War-

ner Bros, will necessarily persist in the various fields.

As was stated by Justice Douglas in Hecht Co. v.

Bowles, 321 U. S. 321, 329 (1944)

:

"The essence of equity jurisdiction has been the

power of the Chancellor to do equity and to mould

each decree to the necessities of the particular case.

Flexibility rather than rigidity has distinguished it."

Respectfully submitted,

Zissu & Marcus,

Attorneys for Appellee, Dashiell Hammett.

Leonard Zissu,

Abraham Marcus,

Of Counsel
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APPELLANTS' REPLY BRIEF.

The separate briefs of Hammett and of CBS et al.,

essentially present the same arguments though differently

arranged, with somewhat different citations and with

quite different emphasis. This closing brief will therefore

consider the arguments of appellees under general subject

matters rather than under the headings used in their

briefs. References to the page numbers of the brief of

Hammett will be prefixed by the letter "H" and those to

the brief of the other appellees will be prefixed by the

symbol "CBS."
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I.

The Nature and Ownership of Characters.

Both appellees rely heavily upon their conception that

character rights are a separate species of property dis-

tinct from any literary work in which the characters ap-

pear and are wholly apart from and outside the orbit of

copyright, whether common law or statutory (H. pp. 7-9

incL, and p. 16; CBS pp. 26-28 incl.). Appellees in so

doing confuse purely personal rights of an author as an

individual with property rights in a literary work by that

author. At times they assume that there is no difference

between a character or characterization and the name of a

character and assume that the claim of appellants is based

solely upon the names involved. Names and titles are

labels in the nature of trade names. Trade names are es-

sential in a discussion of the law of unfair competition

but they are only a strong factor when infringement is

considered. Appellees merely reiterate the error of analy-

sis in the memorandum of the Trial Court [Tr. pp. 86-

87] where titles and characters were lumped together in

the same legal category.

Appellees do not attempt to meet the arguments of

appellants in any direct form. They cite and rely upon a

group of decisions wherein authors have maintained un-

fair competition actions for unauthorized use of charac-

ters and their names (H. pp. 7-10; CBS pp. 26-28).

From this appellees infer that character rights belong

solely to authors as such and are not part of the literary

work involved. This is non sequitur and the cases do not

support their theory in any particular. In each of the

cases cited by appellees the author was the copyright owner

and the cases not only note but sometimes emphasize that

I
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such was the case. None of them is in any way incon-

sistent with appellants' position that a character in a

novel is a part of that work and belongs to the copyright

owner of the work whether that owner happens to be the

author, the author's assignee or other proprietor. In

Fisher v. Star, 231 N. Y. 414, 132 N. E. 133, the Court

not only notes that the author had copyrighted his Mutt

and Jeff cartoons but also recognizes that any common law

right of property which the author might have had in

particular cartoons was lost when they were severally

published. In Patten v. Superior Talking Pictures, 8 Fed.

Supp. 196, the Court notes not only that the plaintiff held

or controlled the copyrights but states that so long as he

did continue to hold the exclusive rights to dramatize the

work under such copyrights he should be protected from

the unauthorized use of the name of his principal char-

acter. This case, which involved the "Frank Merriwell"

series, should be contrasted with Atlas Mfg. Co. v. Street

and Smith, 204 Fed. 398, which involved the "Nick Car-

ter" stories. The cases differ essentially only in the fact

that in the latter the plaintiff had not copyrighted his Nick

Carter stories but relied on the theory that the title was

a species of trademark. Because the plaintiff was the

copyright owner in Patten and there were no copyrights

in Atlas, the results were diametrically opposed.

Prouty V. National Broadcasting Co., Inc., 26 Fed.

Supp. 265, came up on the pleadings. The plaintiff alleged

herself to be the copyright proprietor as well as the author

of the novel "Stella Dallas," and that the defendant had

appropriated its plot and characters. The Court notes the

complaint had not been cast to allege infringement and

held the allegations were sufficient to justify relief for

unfair competition.



In Paramore v. Mack Sennett, Inc., 9 F. 2d 66, the

plaintiff was the copyright owner by assignment, presum-

ably from the publisher, and was also the author. The

asserted misuse was of the title alone. In this connection

Judge James summarized the law to the effect that no

right is held in the title of a work "unless the production

itself is protected by copyright."

Gruelle v. Molly-Es Doll Outfitters, 94 F. 2d 172, in-

volved a type of rag doll known as Raggedy Ann. The

plaintiff had designed the doll and had also written books

about the character. He was the copyright proprietor of

the books and other literary material but he elected to rest

his complaint upon an invalid trademark. The decision

specifically notes (p. 176) that the law of copyright had

not been invoked by the complaint though the plaintiff was

the copyright owner. The Court indicates that, had the

plaintiff sued under the copyrights owned by him, a man-

ufacturer of similar dolls might have been restrained.

All of these cases primarily apply the law of unfair

competition. In all of them the plaintiff was the copy-

right proprietor. In none of them did the plaintiff elect

to sue for infringement on the basis of the copyrights but

contented himself with the remedy of unfair competition.

In each of them it appears that the basis of the property

right involved was the copyright, for the existence and

holding of the copyrights, even by assignment, is specifi-

cally noted. Contrary to appellees' assertion, these cases

do not indicate that unfair competition is the only remedy

available to an author to protect a character and is the
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only remedy because such a character is not within copy-

right. They do indicate, and in Gruelle v. Molly-Es Doll

Outfitters the Court actually says, that if the plaintiff had

elected to sue for infringement of the copyrights he might

well have succeeded. In the case at bar the appellants

have pursued both available remedies and the cases are

really authority for the right of the appellants so to do.

Certainly these cases do not in the slightest degree indi-

cate that a character right is a separate species of property

inherent in authorship and independent of the principles

of either statutory or common law copyright.

The word "character" has another meaning in radio

and television, which should not be confused with the issues

of this case. In radio, we find personalities such as Jack

Benny and Amos and Andy or Fibber McGee and Molly,

whose qualities have become familiar to the public through

a long series of performances. The "character" of Fibber

McGee is not delineated in any particular literary work

and, if a stranger were to imitate the familiar character-

ization of this popular performer, it would be difficult to

point to any particular literary material which was in-

fringed. The proprietor would probably find that the law

of unfair competition offered his only practicable remedy.

A character or personality in a radio program, such as

Fibber McGee, must be differentiated from a characteriza-

tion which is fully delineated in a copyrighted novel in the

first instance and then is further delineated in a copy-

righted motion picture. Such a character, having been

created as an integral part of a literary work, remains a



part of the literary property, the appropriation of which

constitutes a copyright infringement. Even when statu-

tory copyright is not directly involved, the right to use a

character follows ownership and not authorship as is

shown by employer-employee cases such as Phillips v.

WGN, Inc., 29 N. E. 2d 849 (111.), and Bixby v. Daw-

son, 14 N. E. 2d 819 (N. Y.).

Much more to the point than any of these cases cited

by appellees is Grant v. Kellogg Co., 58 Fed. Supp. 48

(Aff. 2d Cir. 154 F. 2d 59). There an artist designed,

drew and painted some characters entitled Snap, Crackle

and Pop which he sold to the defendant for use in its

advertising of Rice Krispies. Kellogg secured copyrights

thereon. The Court held that when the artist furnished

his work to the defendant for publication he lost what-

ever common law rights to copy he possessed, and that

thereafter any right was protected only by the Copyright

Act which did not merely sanction an existing right but

created a new one. The Court also held that so far as

the law was concerned the initial conception of the artist

lay only in the material he sold and that when he sold

that he sold all that could be drawn, or depicted or used

from what he had sold. The conclusion can only be that

all rights to such characters depend upon ownership and

not authorship.

Hammett asserts (H. pp. 11-13) that publication with-

out statutory copyright would have no effect upon any

rights of the author which were not within common law

copyright in the first place and that, though publication
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may be an abandonment to the public unless statutory

copyright is obtained, still abandonment is primarily a

question of intent. This principle, which is expressed in

International News Service v. Associated Press, 248 U. S.

215, and Metropolitan Opera Ass'n. v. Wagner-Nichols

Corp., 101 N. Y. S. 2d 483 (H. p. 12), relates to cases

in which there has been no attempt to secure statutory

copyright and the owner is trying to preserve his common

law rights, but it does not apply as between common law

and statutory copyright for the rule is absolute as pre-

viously demonstrated that these cannot coexist. Intent in

such a case is not relevant as is evidenced by the many

cases in which all rights of an author have been lost upon

publication for technical failure to obtain statutory copy-

right. This was the situation in Holmes v. Hurst, 174

U. S. 83, 43 L. Ed. 904, where Oliver Wendell Holmes

certainly had not intended to lose his rights but did so

just the same.

In their arguments that the so-called character right is

not a right which was ever within common law copyright,

both appellees continually confuse a number of rights

which are personal to an author with possible rights of

that author in his work. An author, like any other person,

has a right to preserve his personal and professional repu-

tation. With respect to such a right, an author may be

more sensitive than persons in other fields of endeavor

but the difference is one of degree of sensitivity and not

of the nature of the right. This is illustrated by the

citation by both appellees of Clemens v. Press Publishing



Co., 67 Misc. 183, 122 N. Y. Supp. 207, together with a

quotation therefrom (H. p. 18; CBS p. 11). In that case

the concurring opinion of Judge Seabury indicates that a

sale of a literary production is not necessarily the same as

the sale of a barrel of pork. He says that a man who

sells pork may retain no further interest in what becomes

of the pork and, while an author may also sell his work,

the purchaser in the absence of a contract cannot make as

free use of the literary work as he could had the purchase

been of a barrel of pork. By this simile the Judge indi-

cated that the purchaser of a literary work was not neces-

sarily privileged to garble the work while attributing it to

the author, or attribute it to another man, or omit credit

to the real author, for such would be a reflection upon the

professional reputation of that author. This is, of course,

true so far as it goes, but it would be equally true that

if the purchaser of a barrel of pork would mix it or

adulterate it with some greatly inferior meat and then

sell that low grade mixture as the "famous pork from the

well known farm of John Doe," then John Doe, as the

seller of the original pork, might well consider his reputa-

tion as blemished and seek relief. Neither he nor the

seller of a literary work would have the slightest prop-

erty interest in the pork or the literary work after sale

but each of them would have a right as a person against

what might be called defamation through a misuse of the

product sold. Other examples of the same kind of per-

sonal right are noted in Selwyn & Co. v. Veiller, 43 Fed.

Supp. 491 (cited H. p. 19), at page 493, as the right to

receive a Pulitzer prize or to benefit from employment

secured by reason of an enhanced reputation. Appellees

confuse that sort of right in the person with a property

right in the product.
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(a) Interpretation of the Contracts.

In the opening- brief the effect of the 1928 and 1930

contracts was discussed, since these contracts severally

and together purport upon their face to divest Hammett

as the author of all rights of any kind in the work itself.

Appellees had affirmatively pleaded that these contracts,

because of the effect of custom, reserved character rights

in the author. Hammett in his brief places little reliance

upon the application of custom and mentions this only in-

cidentally (H. pp. 19-20) and instead argues (H. p. 13)

that the 1928 contract covered only a grant to the copy-

right rights in the work and that, since character rights

are not within the copyright, the grant did not and could

not divest Hammett of those character rights. The argu-

ment is untenable on any ground. The character rights

are not outside the orbit of copyright and furthermore the

1928 contract is not restricted in its terms to copyright

rights. Both Hammett (H. p. 13) and CBS (p. 7) dis-

regard the provisions of paragraphs First and Fourth of

the contract [Tr. pp. 482 and 495] and select and rely

upon subdivision (c) of paragraph Third [Tr. p. 491]

in which the parties agreed that the publisher shall not

dispose of any right comprised in the copyright, whether

such rights be now or at any time recognized as included

in the copyright ''other than those herein specifically

granted to the publisher." The quoted language is similar

to that appearing in subdivision (b) of paragraph Second

[Tr. p. 487] and, of course, under paragraphs First and

Fourth all rights whatsoever are granted to the publisher

leaving no exception.

CBS also claims that characters must have been ex-

cluded from the grants made in the 1928 contract because
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the novel "Red Harvest" was published thereunder and it

contained the detective known as the Continental Op,

though Hammett "had used this character in many prior

and subsequent stories" (CBS p. 7). The argument

made is strictly without foundation. On appellee's own

statement, the Continental Op was not first established in

"Red Harvest" and if this be true it would follow that

the copyright on "Red Harvest" would not include the

character for a copyright protects only the new material

in the work and if the character had been previously used

it would not be new material. On the other hand, it is

unquestioned that Sam Spade first appears in "The Mal-

tese Falcon" and was new and original in that work and

hence covered by the copyright on that work [Tr. p. 457].

So far as the record shows, in any case Hammett may

have been the copyright proprietor of the early presenta-

tions of the Continental Op. If his publication contracts

with respect to those early works were in the approximate

form of the 1928 contract but zvithout the complete grant

therein contained Hammett may well have been the pro-

prietor. The facts to support the arguments of appellees

do not appear in the record and the actual circumstances

do not indicate any interpretation of the 1928 contract

applicable to the question of character rights in "The Mal-

tese Falcon."

Both appellees distort the argument presented in the

Opening Brief. It was there urged that clearly under the

1928 contract Hammett as the author had divested himself

of all rights and, having done so, could not be considered

under any circumstances to own any rights which he could

pass on as he attempted to do so under the 1946 grant.

Warner obtained its separate rights under the 1930 con-

tract and those rights were of two classes. It obtained
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property rights in the work from Knopf, since Knopf

was the sole owner thereof. It obtained agreements from

Hammett which covered any personal rights of Hammett

to object to the way in which Warner might treat or pre-

sent the work. Appellees, solely on the theory that char-

acters are not a component of a literary work and are

dehors the copyright, argue that Warner could obtain no

more than Knopf had and Knopf had nothing. The con-

fusion with respect to merely personal rights continues

throughout appellees' briefs. Both cite and quote from

Curwood V. Affiliated Distributors, Inc., 283 Fed. 219

(H. p. 15; CBS p. 13). The quotation from that case

has only to do with the personal right of reputation of the

author and whether the producer of a motion picture could

use the author's name and the title of one of his stories

on an entirely different work. The contract permitted the

purchaser of a story to "elaborate" thereon, and not the

right to discard it in its entirety and retain only the title

with the author's name. This has nothing to do with any

grant of property rights in the work and furthermore the

provisions in the 1930 contract on the same subject are

far broader [Tr. pp. 39-40]. The case is an example of

the separate personal rights of the author in his own

name, reputation and prestige.

Though Hammett barely mentions custom (H. p. 19),

CBS does so extensively (CBS pp. 16-20 inch). Neither

attempts to meet either the factual analysis or the au-

thorities in the opening brief, and both disregard com-

pletely the fact that the 1928 contract is not silent on

the subject (Op. Br. p. 22). As there noted, the 1928

contract in the printed provisions of paragraph Second

[Tr. p. 487] contemplate, when standing alone, the ob-

taining of copyright in the author or the holding of copy-
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right by the publisher in trust for the author. These

printed provisions by themselves would vest either legal or

equitable title to the copyright in the author and hence

give him the very right which he claims should be inter-

polated in his favor in the 1930 contract. The printed

provisions would have accomplished exactly the result

appellees claim, but those printed provisions were subject

by their terms to exception and the terms of paragraphs

First and Fourth of the same contract except all rights

and thereby completely abrogate the very thing for which

appellees contend.

Both urge that the price of $8,500.00 paid by Warner

for its rights was so nominal that those rights must be

considered as extremely limited (H. p. 21 ; CBS pp. 14

and 21). Such argument appears typical of appellees for

it is obvious that there is no such deduction to be made

by comparing a price paid in 1930 for an unproven work

with the value of the same thing at the present time under

the vastly different modern conditions.

(b) The Three Short Stories and the Employment

Both appellees, while disclaiming any intent to argue

the matter of estoppel, waiver or laches (H. p. 21; CBS
p. 23), nevertheless urge that the failure of appellants to

complain about three short stories published in magazines

furnishes a conclusive interpretation of the 1930 contract

(H. p. 20; CBS pp. 3 and 23). The stipulated facts are

that in 1932, immediately after the Warner's 1931 motion

picture, Hammett published three magazine short stories,

each containing a detective called Sam Spade. In so doing

Hammett did not seek or obtain any permission from

Knopf. These stories then lay dormant for at least ten

years, but in 1944 they were collected and published in
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book form [Tr. pp. 458 and 500], following the success

of the latest Falcon motion picture of Warner. Appellees

conclude from this that Knopf and Warner must have

recognized that Hammett had the right to reuse Sam

Spade whenever he chose, but such conclusion is entirely

invalid. Warner had no rights to "The Maltese Falcon,"

or any part thereof, in the publishing field and no one

attempted to make any of these stories into motion pic-

tures or to put them on radio or television. So far as

Knopf was concerned, the magazine stories were not in

the least damaging. Knopf was a publisher of books and

not of magazines. Knopf's failure to take action against

Hammett at that time cannot amount to proof that its

interpretation of the 1928 contract gave Hammett the

right to do as he did. The contract speaks for itself and

we submit that no inactivity or failure to object on the

part of Knopf can have the slightest effect upon the con-

tract unless and until the action or inaction is sufficient to

establish waiver of a right or estoppel against asserting

the right under the law. Even appellees do not here urge

that this point was reached for the necessary facts to

establish either waiver or estoppel are not before this

Court. Whatever may be the reason that Knopf did not

object, it would not in any degree affect the interpretation

of the contract and prevent either Knopf or Warner from

objecting to a major violation, such as is actually the situ-

ation at bar, by a flooding of the market in radio and, in

the future, in television and motion pictures with para-

phrased versions of the "famous Sam Spade."

The employment of Hammett by Warner was in 1931,

subsequent to the execution of the 1930 contract (H. p.

21; CBS p. 21). This contract [Deft. Ex. Y, Tr. pp.

505-507] was in writing and under it Hammett was em-
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ployed to write a screen story for a fixed sum payable in

installments at various stages of writing and with the

privilege in Warner of canceling at any stage without

further obligation. The second installment was paid and

Warner canceled. The story written under that agree-

ment was entitled "On The Make." After Warner can-

celed, Hammett sold it to Universal. No character named

Sam Spade appeared in that story [Tr. p. 275] but there

was a detective included called Gene Richmond [Tr. pp.

282-283]. Hammett himself testified with respect to this

detective that if "On The Make" had been written by a

stranger he would not consider that the use of the char-

acter designated as Gene Richmond would have infringed

or violated his own rights [Tr. p. 284]. A reading of

the story [Ex. 42], will demonstrate that the detective

Gene Richmond does not contain the literary ingredients

of Sam Spade.

Despite the fact that the characters are wholly dififerent,

even in Hammett's own opinion, appellees rely upon a

single ambiguous phrase in a friendly note sent by a mem-

ber of the Warner stafif to Hammett's literary agent. The

letter gave the reasons why Warner did not care to com-

plete payment for the story. The letter, among other

things, said that "The finished story that he turned in has

none of the qualifications of Maltese Falcon, though the

same character was in both stories" [Tr. p. 202]. Whether

the writer of the letter meant the "character" of a de-

tective or meant the typical Hammett character or style of

writing does not appear from the record. Hammett him-

self testified that the story involved was typically his "in

the manner of unfolding, the use of characters, and the

various incidents" [Tr. p. 282]. There is no more to

the employment situation. Appellees' entire argument is
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based upon a single phrase in a friendly letter. Neither

the letter, the contract nor the story itself support any

such idea.

(c) Status of Knopf.

Bearing somewhat upon these arguments is the con-

tinual suggestion by appellees that the rights of Knopf as

copyright proprietor and under the 1928 contract can be

disregarded because of the idea that Knopf is only a

"formal" party plaintiff in the action (H. p. 13; CBS

pp. 16, 33 and 37). It is true that any monetary award

in this action will go to Warner alone because the wrongs

complained of are in the radio field and Knopf has trans-

ferred to Warner all of its rights in that field. Knopf

is in fact a plaintiff and appellant, the sole copyright pro-

prietor and is in fact the holder of the legal title of the

rights involved in this action [Tr. p. 7]. The important

and relevant fact is that Warner and Knopf together own

the whole statutory copyright, that is, the whole body of

rights which exist by reason of the publication of "The

Maltese Falcon" and the protection afforded the proprietor

under the copyright act in that work and its components.

Again appellees confuse the issue because of their failure

to distinguish the author's purely personal right relating

to his own name and reputation. Appellees add only con-

fusion by continually discussing "author's rights" when

the rights in question are really "owner's rights." In the

cases cited by them first discussed herein, the author in

each such case was the copyright owner. In the present

case, Knopf and Warner are the owners of the copyrights

in both the literary work and the motion pictures con-

cerned, while all of the appellees, including Hammett, are

strangers to those copyrights.
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III.

Copyright Infringement.

Both Hammett and CBS assume there is no claim of

infringement here other than the use of the name of

Spade and some of his characteristics (H. p. 22; CBS
pp. 28-31). They speak of "textual" plagiarism as though

that were something different from the plagiarism here

involved. The appellees in taking the characterization of

Sam Spade, as it was delineated in that novel, do copy

the text of "The Maltese Falcon." Appellees can take

no comfort from the fact that few phrases from "The

Maltese Falcon" appear verbatim in the radio scripts for

the courts have long been astute enough to recognize that

copying includes paraphrasing.

"Copying and infringement may exist, although the

work of the pirate is so cleverly done that no identity

of language can be found in the two works. In such

cases the question of infringement resolves itself into

a question of fact on the evidence as to whether or

not the copyrighted work was used and paraphrased

in the production of the later work."

Universal Co. v. Harold Lloyd Corp. (9 Cir.), 162

F. 2d 354, 360, quoting 18 C. J. S. 217.

When appellee Spier and his associates drafted their

radio scripts, their purpose was to convey to the radio

audience the same mental image which was conveyed to

the readers of "The Maltese Falcon" and the viewers of

"The Maltese Falcon" movies. To make the characteriza-

tion accurate, they reread the novel. Some bits of dialogue

they copied literally [Tr. p. 324], but for the most part

the radio writers had to paraphrase for they were adapt-

ing the material for use on radio. The question of fact
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referred to in the above quotation is not in issue here be-

cause the testimony of all of the men who worked on the

radio show, Spier, Tallman, Doud and Eisinger, make it

perfectly clear that they were definitely and deliberately

drawing- upon the novel for the purpose of describing the

character of Sam Spade, meaning by that his personality,

his emotions, his behavior patterns, his psychology, his

adjustment to his environment and his manner of dealing

with other people {cf. Op. Br. p. 35).

Hammett suggests that when the radio writers say they

copied the "character" from the novel they meant only the

names of characters (H. p. 23). The other appellees who

testified were much more forthright, not only as to copy-

ing Sam Spade, but also that other characters "are very

literally drawn from the book" [Tr. p. 137].

A character in a novel is consecutively three things:

First, he is an idea in the mind of an author. Second,

he is words on a printed page delineating the author's

idea. Third, he is the mental image in the mind of the

reader derived from reading the author's words. The

skill of an author lies in his ability to transfer an idea

or impression from his own mind to the reader's through

words. The form of words, which accomplish this com-

munication, are the work product of the author. The

authorities cited on pages 40-41 of Appellants' Opening

Brief define plagiarism as the appropriation of any ma-

terial part of the author's work product.

The fact that the discussion in the briefs is concen-

trated upon Sam Spade must not be allowed to obscure

the fact that the copyright infringement here goes way

beyond the use of a single character. The script of the

radio program "Kandy Tooth" [Tr. pp. 396-446] and the
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other reproductions of the radio scripts which are in evi-

dence show that each such program copies not only the

main character but also an appreciable number of the

subsidiary characters and the important character-rela-

tionships, together with scenes, incidents and dialogue

from the novel and motion picture versions of "The Mal-

tese Falcon" and also that many, if not all of those scripts,

contain a dramatization of some substantial part of the

novel.

Appellate courts have indicated that lists of asserted

parallels or detailed analyses presented by the parties are

of little use and will not take the place of a reading by

the Court of the conflicting works (Cf. Frankel v. Irwin,

34 F. 2d 142, and quoted in Harold Lloyd Corporation

V. Witwer, 65 F. 2d 1 at 19). Other courts have ad-

monished counsel against encumbering the record with

such analyses since they amount merely to argument

{Nichols V. Universal Pictures Corp., 45 F. 2d 119 at

123). Detailed analyses were made in this case covering

"Kandy Tooth" and the radio series as a whole and were

filed as memoranda with the Trial Court. Pursuant to

the views expressed in the cases above cited, these analyses

have not been printed as part of the Transcript but can

be made available to this Court if desired. However, the

real test of infringement is what the Court itself sees and

hears when it reads or listens to the various works {Har-

old Lloyd Corporation v. Witwer, 65 F. 2d 1). The ac-

tual script of "Kandy Tooth" as a good, and probably

best, example of appellees' program is printed in the Tran-

script at pages 396 to 446 and this script was the only one

the Trial Court discussed [Tr. p. 89].

Appellants submit that "Kandy Tooth" is simply a

dramatization of "The Maltese Falcon" prepared for radio
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with only minor changes designed to pass it off as a new

episode involving the same people. Subdivision (b) of

Section 1 of the Copyright Act (Tit. 17, U. S. C.) grants

to the copyright owner the exclusive right to dramatize a

non-dramatic work, such as a novel. There need be no

literal appropriation of words, language or expression from

the non-dramatic work if that work has in fact been

dramatized. As noted in the Opening Brief, at page 45,

a silent motion picture or a pantomime could dispense

entirely with words and yet be a dramatic version of a

novel. Even a play, which is mostly dialogue, "may often

be most effectively pirated by leaving out the speech, for

which a substitute can be found, which keeps the whole

dramatic meaning" {Sheldon v. Metro-Goldwyn Pictures

Corp. (2 Cir.), 81 F. 2d 49 at 56).

Even the case of Griielle v. Molly-Es Doll Outfitters,

94 F. 2d 172, cited by appellees, is against them. The

Court there points out that if plaintiff, who was the copy-

right proprietor, had elected to sue in copyright he might

have been granted relief because the character Raggedy

Ann was the same "whether she be personified by doll,

cartoon, drawing, song or book."

The final, and perhaps most conclusive proof of in-

fringement, is in the testimony of the appellees themselves

:

Spier, Tallman, Doud, Eisinger and Rosenberg. From

their testimony it is perfectly clear that the radio pro-

moters told their writers that Warner owned nothing ex-

cept the plot of "The Maltese Falcon." On this premise

those writers frankly admitted that they intended to use

and did use freely all other elements of that literary

property [Cf. Op. Br. p. 39; Tr. pp. 125, 130, 133-134,

137, 140, 143, 147 and 161].
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Conclusion.

The citations and arguments of appellees, with respect

to the issues of unfair competition, to a major degree

dupHcate their presentation upon the other issues. They

primarily rely upon the same cases, or type of case, ad-

vanced in their attempt to show the separate nature of a

character. Outcault v. Lamar, 135 App. Div. 110, 119

N. Y. S. 930 (H. p. 26), was also a case in which the

plaintiff was the copyright proprietor but had sued in the

state court on the alternative remedy of unfair competi-

tion. Again the property right, which was the foundation

to which a secondary meaning had attached, was a matter

of ownership and not of authorship.

Hammett also suggests that (H. p. 27) the open refer-

ences to "The Maltese Falcon" and its characters during

the radio programs were merely a "gracious tribute."

We suggest that a gracious tribute of this type is proof

of appropriation and is not the equivalent of obtaining

permission for that appropriation in the first place.

Respectfully submitted,

Ralph E. Lewis,

Gordon L. Files,

Attorneys for Appellants.

Freston & Files,

0/ Counsel.
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No. 13,470

IN THE

United States Court of Appeals

For the Ninth Circuit

King Gun Sight Company, Inc., a i

corporation, I

Plaintiff-Appellant,

ys.

Micro Sight Company, Inc., a cor-

poration, John V. McICenna, Rene

GouDY, Eugene F. Padel, George K.

Thannisch, and Marion Galloway,

Defendants-Appellees.

BRIEF FOR APPELLEES.

INTRODUCTION.

Plaintiff-appellant in its brief cleverly intermingles

extraneous speculation and inference with facts to

create an impression of alleged grave injustice done

to plaintiff by defendants. However, if the fact situa-

tion is considered clearly and fairly, the correctness

of the judgment of the trial Court on the merits mil

be self evident. The repetition by plaintiff of insinua-

tions against the defendants, not supported by the



record, the recurring indiscriminate use by plaintiff

of the assertion that certain inferences drawn by

plaintiff are "undisputed", and the intermingling

of evidence on three counts into practically a single

condemnation of all the defendants together, renders

it difficult to answer each and every contention of

plaintiff in an orderly fashion. Point by point answer

would involve a great deal of repetition and would

further confuse the real issues in this case. There-

fore, if we answer only once any point which plaintiff

argued in many different places in its brief, we ask

that such lack of repetition in our answer be not con-

strued as leaving any such points unanswered or

conceded.

STATEMENT OF THE CASE.

There were four counts in the amended complaint.

The trial Court rendered judgment in favor of plain-

tiff on count 3, in favor of defendants on counts 1, 2,

and 4. The defendants have not appealed from the

judgment on count 3, hence only counts 1, 2 and 4

are pertinent to the amended complaint on this

appeal.

The following is a brief statement of the fact situa-

tion as it pertains to each count separately:

Count 1 is on Patent No. 2,159,527.

This patent pertains to a lug or spur extending

laterally from the thumb piece of the hammer of a

pistol (or revolver or firearm) and so spaced from



the frame of the pistol as to permit the thumb of the

user to engage the lug with a rolling motion without

striking the frame of the pistol.

The first defense against this patent was invalidity

over the prior converting of the hammer on a revolver

(Exhibit X) of one Diefendorf, by a gunsmith

O 'Toole in September 1935, long prior to the filing

date of July 10, 1937 of said patent. Plaintiff stipu-

lated (R. 276, 277) as follows:

"Plaintiff admits that the so-called "Diefendorf-

O 'Toole hammer (T. R. pages 148 through 192, inclu-

sive—Defendants' Exhibit "U")*, if proved as to

facts of its alleged reduction to practice and as to its

alleged date of use as set forth in defendant's notice

of defense dated November 10, 1949, constitutes a

prior invalidating anticipation of the plaintiff's

patent".

Therefore the identity of the offset hammer of the

Diefendorf gun with the hammer shown in the patent

in suit is admitted by plaintiff.

There does not seem to be any doubt raised by plain-

tiff as to the circumstances under which the altera-

' tion or change of the hammer on the Diefendorf gun

i

(Defendant's Exhibit "X") took place. The truth-

i fulness of the testimony with respect to the hunting

j
trip of O 'Toole, Diefendorf and Burke during the

dove hunting season in September and the discussion

that took place at the meeting when 'Toole showed

I his revolver with the offset spur on the hammer
i

i
*Now Exhibit *'X".

I



formed by bending the thumb piece of the hammer to

one side, (R. 349, 350) and the suggestion to accom-

plish the same result by welding a lug to one side

is not questioned by plaintiff. (R. 349, 376.) Nor is it

questioned that 'Toole took Diefendorf's revolver

and welded on it the lug within one week after said

hunting trip (R. 350) and that the revolver with the

altered hammer was in actual use by Diefendorf at

shoots and otherwise. (R. 380.)

The only question which plaintiff raises in connec-

tion with this evidence of prior invention is that it

is not proved beyond a "reasonable doubt" that afore-

mentioned hunting trip took place in the year 1935.

O 'Toole fixed said year with reference to a rare

duck stamp issued in 1934 (R. 350) to which his

attention was called at said dove hunt the following

year, 1935, because the stamp had expired and he was

advised at the time of this hunting trip to keep this

duck stamp as a souvenir because of its rarity. (R.

351.)

Diefendorf establishes the year, as 1935, by the cir-

cumstances as evidenced by the death certificate of his

mother-in-law (Defendants' Exhibit ''Y"), which oc-

curred in December, 1934, as a result of an automobile

collision in which Diefendorf's wife was also injured.

(R. 377.) Diefendorf also fixes the date by the fact

that he missed the dove hunting season in 1934 be-

cause of an illness for which he was confined in

St. Francis Hospital in San Francisco, California.

(R. 377.) This event he definitely remembered as



having been a year prior to the hunting trip at which

the aforementioned discussion for the alteration of

the hammer on his gun occurred. Diefendorf further

fixes the date of 1935 as having been the year after he

bought this gun from Burke (R. 385) and the only

year in which he went dove hunting with Burke.

(R. 390.) O'Toole also distinctly remembers that 1935

was the only year in which the three hunted together.

(R. 362.)

The defendants' contention is that the effect of the

above evidence depends largely on credibility of wit-

nesses, and due regard must be given to the opportu-

nity of the trial Court to judge the credibility of the

witnesses.

The second defense sustained by the lower Court,

as to count 1, was the anticipation of the patent in

suit by prior patents, five of which were not file

wrapper references. The testimony and demonstra-

tions by defendant Galloway, who qualified as a me-

chanical expert, stands unrebutted to the effect that

each of these patents disclosed offset portions on

hammers or firearms which may be engaged by the

thumb in the same manner as claimed in the patent

in suit. (R. 287-298.) In the light of such evidence

the trial Court was not in error in finding the patent

in suit anticipated by said prior patents.

Count 2, invalidity of the trademark registration.

The fact situation defendant relied on as to count 2

is that this trademark registration was obtained under

the Trade Mark Act of 1905, and the requirement for



such registration was that the trademark indicate

the origin or ownership of a vendable article. King

never sold offset hammers as such, but in each in-

stance welded an offset lug on the gun owner's ham-

mer and after performing that service returned the

same hammer and gun to its owner. The ownership

or origin of such hammer never resided in King. (R.

148, 149, 168, 169.)

The Court's holding that the registration was in-

valid under the Trade Mark Act of 1905 was rendered

upon argument of the above ground.

Count 4 based on alleged "disloyalty" of servants to the master

because of their going into business for themselves.

The evidence pertaining to this count has absolutely

no bearing on any of the other counts or vice versa.

Neither plaintiff corporation nor Williams had

ever employed these defendants. All the individual

defendants were employed by a predecessor three

times removed from plaintiff. This entire count is

basically founded on the alleged disloyalty of only

two of the individual defendants, namely McKenna
and Goudy. These two defendants served notice of

"quitting" on Richardson and Mrs. King (said re-

mote predecessor of plaintiff) about January 1947 (R.

120, 238), because of non-payment of promised bonus.

(R. 134-138.) In March 1947 defendants McKenna
and Goudy gave another notice, a two weeks notice,

fixing the date of their quitting as of April 4, 1947.

(R. 134.) During said first notice period, namely for



two months, from February 8, 1947 to April 2, 1947

(Exhibit 31), McKenna and Goudy, outside of their

work hours, put up a partition in a gunshop (R. 79)

for experimental work on a ''new short action". (R.

79, 248.) During said two months McKenna and

Goudy advertised said short action (R. 82) took in

eleven orders, namely 8 short action jobs (3 doubles),

5 sight repairs, and a commission on the sale of

one gun, aggregating total gross receipts of $183.59.

(Exhibit 31.) McKenna hired a salesman, Gibson,

who solicited on a commission basis "at the shoots '\

McKenna and Goudy never used their own names in

this business, but only the name of Micro Sight Com-

pany.

Defendant Galloway, a gunsmith, also served notice

on Richardson and Mrs. King, and during the notice

period he performed some mechanical jobs for Mc-

Kenna and Goudy, outside of his working hours, (R.

248) for which he received from McKenna and Goudy

the total amount of $31.50. (Exhibit 31.)

Defendants Thannisch and Padel did not know

about the activities of McKenna and Goudy during

their employment until about two days before actual

quitting of said employment. (R. 252, 253.)

After quitting said employment on April 4, 1947,

upon the invitation of McKenna and Goudy the in-

dividual defendants met and agreed to form a cor-

poration. The defendant corporation was formed on

April 24, 1947 (R. 148), and thereafter said defend-
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ant corporation advertised and solicited its business

in the usual way as did all other competitors of plain-

tiff. (R. 260, 261, 266.)

Thereafter Richardson also quit as a partner of

Mrs. King (R. 142, 163), and one Smith became

manager. (R. 163). Then Williams bought the busi-

ness from Mrs. King and Mrs. Baum on March 24,

1948, almost a year after defendant corporation com-

menced operations. (R. 54.) Finally, plaintiff cor-

poration was formed on April 28, 1948, more than

one year after defendant corporation commenced op-

erations.

The outstanding fact is that none of the individual

defendants was ever employed by plaintiff corpora-

tion or by Williams and owed no loyalty to plaintiff.

None of the defendants took any trade secrets from

said predecessor of plaintiff. (R. 128.) In fact plain-

tiff so stipulated several times during the trial. (R.

128, 218, 276.) The names and habits of customers

known to McKenna when he quit, were known to him

before he was employed by plaintiff's predecessor, be-

cause they were McKenna 's customers in his previous

employment with Pacific Gun Sight Company. (R.

118, 119.)

Defendants' contention is that the effect of the

above evidence also depends largely on the credibility

of witnesses, and due regard must be given to the

opportunity of the trial Court to judge the credibility

of the witnesses.
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LEGAL ISSUES.

Under this heading at pages 20 to 24 of its brief

plaintiff poses certain questions. It cannot be said

that they fairly state the real issues in this case.

Issues raised under count 1.

The real issue is not, as framed at pages 22 and 23

of plaintiff's brief whether a District Court may
properly declare invalid a United States patent on

oral testimony alone, but the real issue is: Is it an

error for the trial Court to believe beyond a reason-

able doubt the oral testimony of two witnesses about

a prior reduction to practice of an invention, sup-

ported by a physical exhibit of the actual prior device,

and by documents relative to dates of events which

aid in recollecting the exact date of said prior use?

Paragraph 5 on page 23 of plaintiff's brief is a

good illustration of ''setting up a straw man" as a

legal issue. Of course the trial Court would have

been in error if it were "demonstrably evident that

none of the prior structures are similar", but the

Court held after demonstrations at the trial that the

prior art structures are similar. Hence the real issue

is Avhether the evidence demonstrates that the prior

patents show a hammer with an offset portion which

could be engaged by the thumb in the same manner

as the offset lug in the patent in suit.

Issues raised under count 2. (Trademark registration.)

The issues raised at page 24 of plaintiff's brief are

based on technical interpretation of the language of
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findings which the Court adopted from proposed find-

ings submitted by both parties. The findings may
not be clear in this respect but plaintiff well knows

that the real issue is based on the record and was

raised (R. 168, 169) and argued on the basis that

the trademark was not registerable under the Trade

Mark Act of 1905 because the trademark was not

used by King to indicate the origin and ownership

of the article to which it was attached.

In other words, the real question is whether or not

a trademark used on articles in which the trademark

user never had any otvnersMp was registerable under

the provisions of the Trade Mark Act of 1905.

Under this issue, the testimony shows that plain-

tiff's predecessor did not make up hammers of its

own for sale, but in each instance after putting an

offset lug on the customer's hammer, the same was

returned to the customer. Hence this issue involves

purely a question of law.

Issues raised under count 4. (Disloyalty of servants.)

The issues posed by plaintiff under this heading

on pages 21 and 22 of plaintiff's brief, again assume

facts not supported by the record. The questions

ought to be divided according to the particular part

played by each defendant in the accused transactions,

and also as to their relation to this plaintiff.

(1) Should the corporate defendant be prohibited

from competing with plaintiff especially where plain-

tiff allegedly acquired its business with full knowledge
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that the defendant corporation, formed by the indi-

vidual defendants, has been already engaged in said

competing business for more than a year prior to the

existence of plaintiff corporation, and where plaintiff

was never an employer of the defendants, and hence

the defendants owe no loyalty to plaintiff?

(2) The actions of McKenna and Goudy during

about two months notice period did not affect the

business of plaintiff's remote predecessor in any

illegal way.

(3) Had defendant Galloway the right to earn

$31.50 outside of his working hours by doing a few

simple mechanical jobs for McKenna and Goudy

during said two months?

(4) Did defendants Thannisch and Padel together

with the other defendants have the right to organize

into a competing business after termination of their

employment with said remote predecessors of plain-

tiff?

(5) Is there sufficient evidence to show that any

of these defendants utilized confidential information

to get customers away from their erstwhile employer,

the remote predecessor of plaintiff?

The so-called issues posed by plaintiff under count

4, appear even more strained in the light of the fre-

quent protestations and stipulations on behalf of

plaintiff during the trial that plaintiff is not relying

on trade secrets. (R. 128, 218, 275.)
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Defendants' contentions in addition to the issues raised by plain-

tiff.

There are broader and more basic issues on the

basis of which the judgment of the lower Court in

favor of defendants may be af&rmed apart from the

merits of the controversy.

(a) Defendants contend that plaintiff owned no

title to the subject matters of counts 1, 2 and 4 of

the amended complaint at the time of the commence-

ment of the action.

Plaintiff endeavored to prove such title by a

''Declaration and Assignment" (Exhibit 16) executed

by Williams on February 28, 1950, and by the ''decla-

ration" of Richardson (Exhibit 14) executed on

March 1, 1950, which plaintiff termed "quitclaims".

This suit commenced on March 7, 1949. While the

above "declarations" refer to prior assignments and

purport to be retroactive, the fact is that no such

prior assignments are of record and therefore these

"declarations" take effect as assignments only as of

their respective dates of execution about a year subse-

quent to the commencement of this action.

(b) With respect to count 4, the District Court

has no jurisdiction under U.S. Code, Title 28, Section

1338 (b) because this count is not related to or based

upon any of the evidence of the patent or trademark

infringement issues.

(c) With respect to count 4, the District Court

had no jurisdiction under the Lanham Act, U.S. Code,

Title 15, Section 1121, because no trademark or trade
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name is involved in this count, and because this count

arises solely from master and servant relationship

and is outside the scope of unfair competition as in-

tended in the Lanham Act.

ARGUMENT.

COUNT 1—THE PATENT.

Credibility of Diefendorf and 'Toole.

The testimony of Diefendorf and O 'Toole is sum-

marized on pages 3-5 of this brief.

The objection raised to this testimony by plaintiff

is based upon the assertion by plaintiff that in order

to prove such prior knowledge and invention beyond

a reasonable doubt, it is essential, as a matter of law,

to produce contemporaneous writing or paper or

documents directly pertaining to the prior device and

that documents like a death certificate or a duck

stamp, are not sufficient to corroborate such a date.

Furthermore, plaintiff asserts that, as a matter of

law, oral testimony in itself is not sufficient to prove

the date of such prior device.

In general it must be kept in mind that the neces-

sity for documentary evidence in connection with the

proof of prior invention or use is demanded primarily

to avoid doubt as to the natttre and construction of

the anticipating device. In the instant case the device

is very simple and there is no doubt as to the actual

nature of the device. In fact the testimony of the

witnesses herein is corroborated by the hammer on
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the actual gun (Defendants' Exhibit "X"), which

eliminates any necessity for any documentary evi-

dence to prove the nature of the offset hammer made

in 1935. The date is corroborated by a document,

namely the death certificate of Diefendorf's mother-

in-law which would prevent any mistake as to the

actual date, especially when considered with the other

circumstances.

In the case of United Kingdom Optical Co. v. Am.

Optical Co., 68 F. (2d) 637, 639, CCA. 1 (1934), the

rule was stated as follows:

''But it is argued that the evidence of prior

use did not meet the standard required by Emer-
son & Norris Co. v. Simpson, 202 Fed. 747, 750,

CCA. 1, in that there were no 'concrete, visible,

contemporaneous proofs (of anticipation) which

speak for themselves'; and that 'something more
than oral testimony, even of the highest charac-

ter, is required where there has been a consider-

able lapse of time.' This rule is basically sound;

but it ought not to be taken too literally, nor

pressed beyond reason, nor made into an artificial

convention standing in the way of obvious truth.

In the extreme form in which it was stated by
Judge Putnam, it has never been fully approved

by the Supreme Court."

In the case of Rokap Corp. v. Lamm, 10 F. Supp.

219, 224, D.C, D. Md. (1935), aff'd 85 F. (2d) 873,

CCA. 4 (1936), it was held that:

"It is recognized that a defense of this charac-

ter to prevail must be supported by clear and

satisfactory proof (citing cases), but my conclu-
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sion on the facts is that the proof in this case

meets the test. The Avitnesses are obviously inter-

ested in the result to varying degrees; but they

are uncontradicted and not otherwise impeached

and the relatively small license fee demanded by
the plaintiff would not seem under the circum-

stances to constitute such a measure of interest

as to justify rejection of the defendant's testi-

mony. Furthermore, the nature of the subject

matter, in view of the well shown prior art, is

not such as to suggest in any way the improba-

bility of the defendant's prior use.

"It was at one time held in the First Circuit

(Emerson & Norris Co. v. Simpson Bros. Corp.,

202 Fed. 747, 750) that to support the defense

of prior use 'something more than oral testimony,

even of the highest character, is required, where

there has been a considerable lapse of time'; but

this rigid rule seems to have gone beyond the

requirement in such cases as expressed by the

Supreme Court, and was modified in a recent

opinion in that Circuit. United Kingdom Optical

Co. V. American Optical Co., 68 F. (2d) 637, 639

(CCA. 1). In other Circuits including this, all

that is required is that the proof must be clear

and satisfactory, and that each case must be de-

cided upon its own facts."

In Rown v. Brake Testing Equipment Company

(CCA. 9), 38 Fed. (2d) 220, 224, the Court stated:

*'To reject such testimony taken as a whole,

or to decline to believe it, would in effect, be to

nullify the provision of the statute, by exacting

an impossible standard of evidence. The testi-

mony is not contradicted, is not inherently im-
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probable, and would, we think, be accepted as

satisfactory and convincing, if not wholly conclu-

sive, in any other kind of case, criminal or civil."

Waterloo Eegister Company v. Atherton, 38 F.

(2d) 75 (CCA. 9), is also in point:

''The rule is well settled, of course, that a de-

fense of this kind must be proved with certainty

and beyond reasonable doubt; but whether the

proof measures up to that requirement, or not,

is ordinarily for the trial court to determine. An
appellate court cannot interfere, unless it can be

said as a matter of law that the testimony is

legally insufficient to establish the defense with

the requisite degree of certainty."

"The prior public use in this case was testified

to by four witnesses, three of whom were without

interest in the result. Three of the witnesses fixed

the date of the prior use by reference to dates

contained in deeds to which they were parties,

and the fourth was certain as to the date, but

was unable to fix it by reference to any writing"
* * * "Under such facts, it is not at all surpris-

ing that the court below reached the conclusion

embodied in its decree."

In Becker v. Electric Service, 98 Fed. (2d) 366

(CCA. 7), the rule was discussed as follows:

"We do not think it can be held as a matter

of law that oral testimony is insufficient. True
such testimony may be regarded with suspicion

and must be subjected to close scrutiny. The rea-

son therefore is obvious, but this does not mean
that such testimony is insufficient under any and



17

all circumstances. After all the trial court which
saw and heard witnesses is in a better position

to determine their credibility and weight to be

attached to testimony than a reviewing court.''

We submit that there is no reason to doubt the

testimony of Diefendorf and 'Toole as establishing

the date in 1935. We respectfully urge that the testi-

mony of Diefendorf and 'Toole, both disinterested

witnesses, as corroborated by the revolver and the

death certificate and the other above mentioned cir-

cumstances, satisfies the rule pertaining to the degree

of proof necessary to negative the novelty of the

patent in suit.

The trial Court who saw and heard these witnesses

determined their credibility and the weight to be at-

tached to their testimony.

The prior art patents are similar, pertinent, and anticipate the

patent in suit.

Before comparing these prior patents with the pat-

ent in suit, attention must be called to misleading

assertions in plaintiff's argument. On page 62, lines

13 to 17 of its brief plaintiff argues that these prior

patents are not relevant because the King patent in

suit "relates solely and exclusively to a revolver

hammer as distinguished from a firearm hammer for

semi-automatic pistols or rifles." Then plaintiff pro-

ceeds with its argument on the above premise. This

premise is rebutted by the King patent itself. The

first two lines of this patent read: ''This invention

relates to hammers for firearms, and particularly
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to pistol and revolver hammers." Furthermore both

of the claims of the King patent begin :

'

' In combina-

tion with a pistol having a frame * * * " Consequently

prior art patents on all firearms and pistols are rel-

evant and pertinent.

At page 63, lines 24 and 25 of its brief plaintiff

emphasizes a lug of a certain "shape and propor-

tions." There is not a single reference in the King

patent to the ''shape and proportions" of the "lug".

The defendants admit the wisdom of the rules

quoted in the various decisions cited by plaintiff

at pages 64 and 65 of its brief, but those rules are

not applicable here because in this instance it was

demonstrated to the trial Court that prior art firearms

had thereon a lug extending laterally from the thumb

piece and forming an extension thereof beyond the

plane of the body of the hammer, and such lug could

be engaged the same way as the lug in the King

patent in suit. This was proven by the unrebutted

testimony and demonstrations by Gallow^ay. (R. 292,

295, 296, 297, 298.)

Thus in this case the presumption of validity from

the grant of the King patent is overcome by clear

evidence of anticipation in the prior art which was

not cited or considered by the patent office when

the application for the patent in suit was passed on.

Mettler v. Peabody Engineering Corporation, 11 Fed.

(2d) 56, at 58 (CCA. 9).

In Tashjian v. Forderer Cornice Works, 14 F. (2d)

414, 415, CCA. 9 (1926), it was held:
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^'To the argument that but one or two of the

prior patents ever went into actual use in any
structure built in concordance therewith, and that

they are but paper patents, it is to be said that

the question here is not that of the adaptability

of a machine to operate successfully. It is the

question whether or not the structures described

in the prior art are such that they could be used

in the precise manner in which the appellant's

structure is used. Even in the case of machines,

it is held that the fact that no commercial use

has been made of a patented device does not

affect its weight as anticipatory of a later patent,

so far as concerns the inventive ideas it discloses.

General Electric Co. v. Philadelphia Electric &
M. Co. (D. C), 226 Fed. 488, aff'd in 232 Fed.

722, 146 CCA. 648. ^It is well settled that mere
paper patents may negative otherwise patentable

novelty, provided they sufficiently disclose the

principles of the alleged invention, or provided

the alleged objections can be obviated by mere
mechanical skill.' 30 Cyc. 836, citing Pickering v.

McCullough, 104 U.S. 310, 319, 26 L.Ed. 749.''

Each of the prior patents relied on clearly show the

lateral extension or lug claimed in the patent in suit,

hence the trial Court's judgment declaring the patent

in suit invalid on this ground should be also sus-

tained.

COUNT 2—TRADEMARK REGISTRATION.

The contention of invalidity of this registration is

based upon the unanimous testimony of plaintiff's
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own witnesses as well as of defendant's witnesses,

that these so-called "cockeyed" hammers are not made

up in stock for sale, but in each instance the hammer

on the customer's gun is altered by welding a lug

on it and the same hammer is returned to the owner.

In other words the hammer at all times belonged

to the customer and King never had any ownership

in any of these hammers. It was defendants' impres-

sion that this phase of the fact situation was not

disputed by plaintiff.

Defendants' contention is that the registration is

void because the trademark was not used to indicate

ownership of a vendable commodity of the kind to

which a technical trademark could attach under the

Trade Mark Act of 1905. This has nothing to do with

''secondary meaning." It is simply that the Trade

Mark Act of 1905 under which this registration was

obtained, did not permit the registration of service

marks.

In this connection defendants rely on the following

cases

:

In the case of In re Gregg & Son, 24 Fed. (2d) 898,

the trademark was used by the appellant there on

labels attached to the goods, that have been cleaned

or renovated, when the same were returned to ow^ners.

The Court held:

"To entitle an applicant to the registration of

a trade-mark, it must appear that the mark has

been used on an article of commerce, and that

it has been used in commerce. The mark must
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likewise possess a distinctive identifying charac-

teristic of the article to which it is affixed, and
must be used to indicate the origin or ownership

of the article to which it is attached."

"It will be observed that the appellant falls

far short of meeting the requirements that would
entitle it to the registration of its mark. The
mark is not attached to vendible articles, nor

does appellant occupy such a relation to the

goods to which the mark is attached as to entitle

it to sell or dispose of the same. It is neither

the owner of the goods nor an agent authorized

to sell or dispose of them."

In the case of In re Toledo Porcelain Enamel Prod-

ucts Co., 58 F. (2d) 423, the application for trade

mark registration was rejected because applicant did

not sell the goods, porcelain finish, separately, but

alleged that it applied the finish to various articles,

some of which it manufactured, some purchased out-

right, and still others it merely enameled with its

finish for the owners of the articles.

The Court held:

"It shall be noted from the affidavit, and from
the application filed in the Patent Office, that

some merchandise to which applicant applies its

trade mark is owned by others. In this instance,

if the applicant sells anything, it sells its finish

only. * * * But the use to which applicant puts

its trade mark covers some articles which it nei-

ther owns nor sells. To that extent it has not

made and is not making a trade mark use of the

mark. The function of a trade mark is to indicate

origin or ownership."
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The applicant was held not entitled to registration.

Defendants do not claim the right to use the word

''Cockeyed", have not used it in the past and do not

intend to use it in the future. Plaintiff sought only

nominal damages and injunction on this count, but as

a matter of law, the count fails because the Trade

Mark registration is invalid.

COUNT 4—ALLEGED DISLOYALTY OF SERVANTS TO MASTER.

The bulk of plaintiff's brief (pages 24 to 54) is

occupied by a desperate attempt to impeach the de-

fendants' credibility. The same attempt was made

by plaintiff before the trial Court without success

because the trial Court had the opportunity of ob-

serving the demeanor and oral testimony of the wit-

nesses.

It would appear from plaintiff's argument that

plaintiff concedes (a) that there was no written list

of customers taken by any of these defendants from

the original King partnership, in fact that there was

no list of customers in existence; (b) that the pro-

spective customers who attend shoots or read sports-

man magazines are equally available to the salesman

or advertisements of all gunsmith firms and are not

secret or confidential property of any firm; (c) that

defendant McKenna was the only defendant employed

as salesman by the remote predecessors of plaintiff;

that McKenna was employed for soliciting the same

trade for a competitor, the Pacific Gunsight Com-
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pany, prior to his employment by said predecessor

of plaintiif; that defendant McKenna has not been

with the defendant corporation since September 1949

(R. 76) and has a job at present to visit the same

shoots to solicit the same customers for the Colt

Manufacturing Company.

Consequently if plaintiff's contention is held equi-

table, then an injunction against defendant McKenna
would deprive him of all possibility to pursue the

occupation he pursued long prior to his employment

by plaintiff's remote predecessor.

If plaintiff's further contention that McKenna 's

activities during his notice period (from February 8,

1947 to April 2, 1947) so tainted the other defendants

as to justify an injunction to prevent them from

advertising in sports magazines and soliciting at the

shoots is sustained, that would bar all defendants

forever from engaging in any business competing with

plaintiff, because that is the only solicitation available

at present to any and all gunsmith firms.

Plaintiff argues on the premise of some secret or

confidential information about customers, but it does

not point to any portion of the record which would

sustain any such argument.

The trial Court held that the evidence was 'insuf-

ficient to sustain a finding that plaintiff's former cus-

tomers were induced to do business with defendants

through the 1 alter 's use of secret information obtained

by the individual defendants while employed by plain-

tiff's said predecessors." (R. 402.)
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Plaintiff's reasoning on the authorities can be

divided as follows:

(a) On pages 26 and 27 of its brief plaintiff

relies on the California code sections and authorities

on the relation of principal and agent. In each cited

case the agent acted in his capacity as agent and

was held accountable for illicit profits earned in that

capacity only.

In Palo Alto Mutual Building S Loan Association

V. First National Bank of Palo Alto, 33 Cal. App.

214, ''directors and officers" of the corporation were

held liable for the conversion of a corporate check

to their own use. In Graves v. Mono Lake H. Mining

Co., 81 Cal. 303, the directors and officers of the cor-

poration voted compensation to themselves in viola-

tion of the by-laws and entered into fraudulent con-

tracts with and on behalf of the corporation. In

Pacific Vinegar <h Pickle Works v. Smith, 145 Cal.

352, the president of a corporation entered into a

contract between himself as representative of the

corporation and as an individual, fraudulently to the

corporation. In IJ. S. v. Carter, 217 U.S. 286, 307,

an army captain was held to account for illicit gains

from a Government contract.

It is self-evident that neither McKenna nor any of

the other defendants is charged with pocketing gains

obtained through acts committed in their capacity

as agents or representatives of plaintiff's said pred-

ecessor. The accused acts of McKenna and Goudv

'



25

were outside of their workinp^ hours and outside of

the scope of their employment.

(b) The next theory of plaintiff on pages 29 and

30 of its brief is based on the California Labor Code.

The case of Sumner v. Nevin, 4 Cal. App. 347, relied

on by plaintiff clearly distinguishes the relationship

from the "agency" authorities of plaintiff's holding:

''The contract of employment between plaintiff

and defendant was a personal one, and by its

terms the relation of master and servant arose,

under the definition of Section 2009, Civil Code,

rather than that of principal and agent, as de-

fined by Section 2295, Civil Code."

Thus plaintiff demonstrates by its own authority

that its first premise, namely, its alleged rights aris-

ing from the principal and agent relationship, is not

applicable to the fact situation of this case.

The instant case distinguishes from Sumner v.

Nevin, supra, in that in the cited case Nevin was

employed by a special contract in the real estate

business of Sumner "to devote his entire time and

attention to the interests and business of Sumner"

for a compensation of one half of the net commissions

received from all real estate deals. The Court there

ordered Nevin to pay over to Sumner one half of all

the commissions earned by Nevin from real estate

deals during the notice period. But it is significant

to note that even there the Court did not enjoin or

limit Nevin from doing further real estate business

and allowed Nevin to keep his commissions on all
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business done subsequent to the termination of his

employment.

In the instant case McKenna and the other individ-

uals had no such special contract but were salaried

employees with regular working hours and their time

and efforts outside of said working hours were their

own.

(c) On pages 30 to 31 and 39 to 49 of plaintiff's

brief plaintiff again shifts its theory from alleged

disloyalty to trade secrets and trade lists. During the

trial whenever defendants endeavored to adduce evi-

dence to prove that no trade secrets, or confidential

trade list existed or were taken or violated by de-

fendants, plaintiff stipulated that plaintiff will not

rely on trade secrets or trade lists. Yet in the brief

plaintiff relies on the ''trade route" cases, in which

the names and addresses of customers are treated as

trade secrets. As heretofore stated, the evidence shows

that these defendants did not use any trade list, but

that they solicited the entire trade through the usual

established trade channels, namely, by advertising and

soliciting everybody at the "shoots". This is different

from the business of a scavenger, or a laundryman,

or a milkman or an iceman, or a retail salesman

traveling a retail customers' route, where the same

lists of customers are served repeatedly at regular

intervals with the same merchandise or service. These

"route" cases (all three groups on pages 45 to 49

of plaintiff's brief) were distinguished from fact sit-

uations similar to the fact situation of the case at
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bar, as for instance in Continental Car-Na-Var Corp.

V. Moseley, 24 Cal. (2d) 104, at page 109

:

''This case is readily distinguishable from the

so-called 'route' cases, where the business of serv-

ing the customer is leased upon regular calls at

definite periods, establishing a business relation-

ship between the customer and the company,

which, unless interfered with, normally will con-

tinue. Here there is no showing that in the

normal course of events, plaintiff would have

continued to sell to any of its customers on the

list. In the 'route' cases the services rendered or

the products sold were essentially the same, and

the quality of the service rendered is similar. In

the case of a salesman in a commercial field, there

is no assurance of an order unless he can satisfy

the customer that his merchandise is better,

cheaper or more salable than that of his com-

petitor. The customer usually desires to examine,

inspect and compare merchandise and prices of-

fered to him. Each sale is a distinct transaction,

not necessarily implying that another will follow.

(Colonial Laundries Inc. v. Henry, 48 R.I. 332

(138 A. 47, 54 A.L.R. 343).)"

In the present case once a shooter bought a sight,

an offset hammer, target gun, etc., he w^as not ex-

pected to repeatedly buy the same items which he

already had. Therefore "each sale is a distinct trans-

action not necessarily implying that another will fol-

low". If, for instance, a customer needed a target

gun, and some sportshop or gunsmith advertised a

special sale on that item, such customer certainlj^

would be expected to take advantage of such bargain.
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This is very different from a ''scavenger" soliciting

a given list of customers for repeated picking up of

garbage at regular intervals.

The constant repetition by plaintiff that these de-

fendants solicited "customers of King" may create

the erroneous impression that every shooter or dealer

in shooting materials was solely a "customer of

King". But that is far from the truth. The evidence

shows that there are many gunsmiths and firms in

competition with King, and all solicit at the shoots

and by advertising the same general trade. The cus-

tomers shift from one firm to another as they please

and are not exclusive customers of any particular

firm. These defendants solicited only the general trade

in the usual manner. Therefore all the "theories" of

plaintiff fail.

(d) The case of Boylston Coal Co. v. Rautenhush,

237 111. App. 550, is again different from the fact

situation of the instant case at bar. Plaintiff studi-

ously avoids, in its long analysis of this case (at pages

31 to 34 and 40 of its brief) any mention of the

determinative facts of that case, namely, that plaintiff

there had a carefully collected and indexed mail order

list of "agents of a peculiar character and quality,

and, necessarily a matter that required more confi-

dence than ordinary customers", and defendant sales

manager took that list as well as models of plaintiff's

correspondence and circulars, and defendant sent out

circulars, correspondence and price lists simulating

those of plaintiff so as to mislead the trade.
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Plaintiff's said predecessor in the case at bar had

no list at all, but solicited the same trade as all other

gunsmiths, and the evidence is clear that defendants

took nothing from plaintiff's predecessor.

(e) Plaintiff on pages 34 to 37 of its brief inter-

jects the theory of "conspiracy", and reasoning from

the assumption that the acts of McKenna and Goudy

constituted "conspiracy", plaintiff argues that the

other defendants in forming the corporation also

became part of the alleged original conspiracy.

But the first premise, namely, conspiracy by Mc-

Kenna and Goudy, was neither pleaded nor proved

and is merely assumed by plaintiff. Plaintiff evolves

this theory because obviously plaintiff is unable to

find any rule of law whereby Galloway, Thannisch,

Padel and the corporate defendant could be held

responsible for the acts of McKenna and Goudy prior

to the organization of the corx)oration.

That the organization of a competing business is

not a conspiracy is evident from the fact that all

the cases cited by plaintiff on this point refer to

various types of outright fraud and none to the

organization of competing business. The organization

of a competing business even before the actual termi-

nation of employment in itself is not conspiracy. It

was so held in Continental Car-Na-Var Corporation v.

MoseUy, 24 Cal. (2d) 104, 148 Pac. (2d) 9. This was

more fully stated in Fidelity Appraisal Co. v. Federal

Appraisal Co., 217 Cal. 307, 314, 18 Pac. (2d) 950,
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as follows (cited in Car-Na-Var Corporation v. Mose-

ley, supra)

:

"That the defendants were free to leave the

employ of plaintiff and engage in a similar busi-

ness there can be no doubt. For men to agree

and plan to enter business as associates, even

though they have a design to draw their pat-

ronage from many rivals, or all that a particular

rival may have, does not constitute them conspira-

tors. Practically every copartnership, corporation

or private individual which enter into business

does so with the intent of drawing all the business

it possibly can from all competitors. If it were

not so, there would be no such word as 'competi-

tion' in business. We think the word 'conspiracy'

used in the pleadings and findings is a misapplied

term, and that there is no question of conspiracy

in the case."

This rule and holding disposes effectively of the

line of cases mentioned on pages 34 to 37 of plain-

tiff's brief, which are not applicable. Hence, liability

of Padel, Galloway and Thannisch and of the corpo-

rate defendant cannot be predicated on any theory

of "conspiracy".

(f) Plaintiff's argument on the liability of the

corporate defendant, on pages 38 and 39 of plaintiff's

brief, is totally untenable. The cases on which plain-

tiff relies are clearly not applicable. In Stanford v.

M. Schwind Co., 180 Cal. 348, the liability was based

on the reorganization of a corporation under a new

name, and in Blank v. OJcovich Shoe Co., 20 C.A. (2d)

456, liability was predicated on change of name of a
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corporation and shifting the assets to defraud credi-

tors. The fact situations of these cases are very re-

mote from the facts of the case at bar where a bona

fide corporation was formed for a bona fide business,

and no fraud of any kind was perpetrated or proven.

There is no evidence of any ''condoning" of any

alleged prior misconduct of McKenna and Goudy. In

fact the corporation was such a different entity, that

McKenna and Groudy withdrew from the defendant

corporation long before this suit started and each

obtained other employment. Plaintiff's speculation

about the liability of this corporation for alleged dis-

loyalty of McKenna and Goudy is made out of "whole

cloth", without any factual basis for it in the record.

Summary of defendants' contentions on Count 4.

It must be conceded that the incorporators of Micro

Sight Company had a clear and undisputed right to

organize such corporation for the purpose of conduct-

ing business in competition with plaintiff. This is

the American way. Employees have the right to go

into business in competition with their previous em-

ployer. In the absence of a contract to the contrary,

the new business so organized can solicit the cus-

tomers of the previous employer. The only exceptions

to this are the so-called trade list and route cases.

Concededly no trade list existed in the King Gun
Sight business. Plaintiff at the trial expressly waived

any cause of action based on "trade secrets". The

customers in this trade are solicited publicly by all

gunsmith firms at the same places, namely shoots, and
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by advertisements in sport magazines, such as the

American Rifleman. A new firm has the right to

solicit in the conventional manner the same general

group of customers.

The fourth count and the theory of plaintiff is

based solely upon the acts of McKenna and Groudy,

prior to the formation of the corporate defendant,

and during their period of notice to their employer.

Even, if for the purpose of argument only, this is

treated as solicitation of the employer's business, such

was within their right and neither they nor the cor-

porate defendant are actionable or liable.

We refer again to the case of Continental Car-Na-

Var Corporation v. Moseley, 24 Cal. (2d) 104, 148 Pac.

(2d) 9, in which case Moseley, a district sales man-

ager of the corporate plaintiff there, during his em-

ployment mailed a form letter to a large number of

plaintiff's customers, advising them that Moseley was

leaving plaintiff's employ and would in the future be

sales manager for defendant corporation, thanking

them for past patronage and assuring them of ''the

same conscientious treatment and careful attention"

to their future needs. The new corporation was

formed by Moseley, Franzus and Gerson—Stewart

Corporation, also prior to the time of Moseley 's leav-

ing of plaintiff's employ. Thereafter Moseley and

the new corporation solicited "a large number of

plaintiff's customers" and sold to many of them mer-

chandise "the purposes of which products were the

same as those of the products manufactured and sold

by plaintiff in the territory".
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In that case, as in the case at bar here, no trade

secrets were proven, nor was there, as there is not

here, a secret trade list. The plaintiff there, as the

plaintiff in the case at bar, was in open competition

with other manufacturers in the same area for a

number of years. In fact in the instant case Mc-

Kenna was previously employed for about ten years

by Pacific Gun Sight Company, a local competitor.

''For this reason the list of customers could not be

said to be a trade secret or to constitute confidential

information." (p. 109.)

There as here the names and addresses of persons,

firms and corporations using the type of products

sold by plaintiff are commonly known to the trade,

and they are called upon by salesmen for various

companies. The Court there stated the general rule

as follows

:

"Every individual possesses as a form of prop-

erty, the right to pursue any calling, business or

profession he may choose. A former employee

has the right to engage in a competitive business

for himself and to enter into competition with his

former employer, even for the business of those

who had formerly been the customers of his

former employer, provided such competition is

fairly and legally conducted."

Continental Car-Na-Var Corp. v. Moseley,

supra at p. 110.

Certainly the defendants here, and even McKenna

and Goudy, did much less than the defendants in the

Continental Car-Na-Var corporation case. Here the
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defendants did not incorporate Micro Sight Company

until after they left plaintiff's employ. McKenna

and Goudy did not circularize or solicit personally

the customers of plaintiff. Gibson solicited for them

11 orders at the ''shoots". The names of the individ-

ual defendants were not used in their pamphlets and

advertisements even after the corporation was formed.

Therefore, the "route" cases relied on by plaintiff

do not apply, and the line of cases represented by

Continental Car-Na-Var Corporation v. Moseley ap-

plies with still greater force.

Plaintiff's insinuations that the individual defend-

ants here conspired to injure and destroy plaintiff's

business is also made out of "whole cloth" without

any basis on the evidence or the record. The plan

to form Micro Sight Company, the corporate defend-

ant, was formulated after a long notice to leave plain-

tiff's employ, and even after they left said employ-

ment. The testimony shows several meetings of de-

fendants after April 4, 1947, to decide upon the form-

ing of this new corporation.

There is no evidence that these individual defend-

ants or this corporation had any other purpose, but to

conduct a legitimate business. The applicable rule

is stated in Continental Car-Na-Var Corporation v.

Moseley, supra, at page 112.

Plaintiff conceded that the defendants here were

not in possession of secret information not readily

accessible to others. In view of the entire fact situa-

tion in the case at bar and under the rules of the
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above case, the trial Court was not in error in render-

ing judgment in favor of defendants and against

plaintiff.

PLAINTIFF HAS NO TITLE TO THE CAUSES
OF ACTION HEREIN.

Although defendants are confident that the judg-

ment of the trial Court should be sustained on the

merit on all counts, yet it behooves the defendants

to submit at this time the contention that plaintiff

had no title to the causes of action on Counts 1, 2 and

4 at the time of the commencement of the action.

It must be kept in mind that an assignment of a

patent and similarly of a trademark is not of itself

a transfer of the causes of action for past infringe-

ment prior to the date of the assignment.

"The assignment of a patent, without more,

does not transfer to the assignees a right of action

for past infringement."

Also:

"Mere intention, however, not signified in the

assignment, to include therein claims for infringe-

ments previously committed, will not suffice to

invest the assignee with any title to those claims."

Corpus Juris Secundum 69, pages 755 and 756,

Section 237(f).

More V. Marsh, 14, U.S. 515 illustrates the rule that

cause of action for infringement must exist in the

plaintiff at the time of the commencement of action.
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liams to the corporation (Exhibit 16) executed on

February 28, 1950, just before the first trial, and

subsequent to the commencement of the action. In

this declaration and assignment Williams alleges the

assignment of some causes of action. Williams, how-

ever, was unable to corroborate this by his own testi-

mony and was unable to remember any such transfer

of the items of the assignments on June 30, 1948,

either orally or in writing.

Even if weight is given to this self-serving decla-

ration of Williams, it must be conceded that Williams

could not assign to the Corporation any more than

he obtained from Mrs. King and Mrs. Baum. Exhibit

15, the agreement of sale to Mrs. King and Mrs.

Baum, is very specific as to the items which they

agreed to sell to Williams and it does not include

any prior causes of action. In paragraphs 3 and 4

there is express exception made of pending causes

and of the suit of the individual defendants herein

against the King Gun Sight Company, the partner-

ship, and the sellers, Mrs. King and Mrs. Baum,

agreed to save Mr. Williams free and harmless from

the judgment in that suit.

Paragraph 7 of Exhibit 15 provides:

'*No stipulation agreement or understanding

of the parties hereto shall be valid or enforceable

unless contained in this agreement."

It would be inconsistent with said agreement of

sale to imply that Mrs. King and Mrs. Baum intended

to assign any prior cause of action, especially in view
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of the rule as stated in the above cases, that such

assignment must be specific and in writing. The fact

is that the actual l)ill of sale (Defendants' Exhibit

W) merely recites a physical inventory and lists of

patents and trademarks, and no more.

The chain of title in general is defective and it

would be impossible to determine as to who had title

to what. Exhibit 13, the decree of final distribution

to Mrs. King, merely distributes ''all of the interest

of the decedent in the King Grun Sight Co., a copart-

nership, doing business in San Francisco." There

are no patents or trademarks listed in this decree of

distribution. There is no recitation as to who were

the partners in the copartnership. At any rate Mrs.

King thus became only one of the partners. The part-

nership was dissolved by operation of law by the

death of Mr. King. There is no evidence of the for-

mation of a new partnership.

The declaration of Richardson, Exhibit 14, which

was executed on March 1, 1950, just prior to the first

trial, refers to a previous assignment, which latter,

however, was never produced or explained. Richard-

son in his extrajudicial declaration alleges that he

assigned his interest in the partnership, whatever it

may have been, to Mrs. King and Mrs. Baum. That

assignment and declaration does not refer to any

causes of action against the defendants herein prior

to that day of March 1, 1950.

Mrs. King executed an outright assignment of pat-

ents and trademarks directly to the corporation subse-
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quently to her sale of the business to Mr. Williams

(Exhibits U, V), but even those papers do not include

any reference to any causes of action for past in-

fringements of the patents or trademarks or for any

cause of action for past unfair competition.

In other words, the sole evidence on which plaintiff

relies in this case is the testimony of Greer that, as

he opened the new books for the various entities, he

entered the patent and the trademark' as assets of

the respective successive companies. He did not tes-

tify by what authority or by what assignment or

transfer this bookkeeping transaction took place.

In addition to the above authorities as to assign-

ment after the commencement of the action, we call

attention to the general rule that issuable facts in a

contested case cannot be proven by ex parte declara-

tions.

On the construction of Rule 43 (a) of the Rules of

Federal Procedure, Federal Practice and Procedure,

Rules Edition hy Barron and Holtzoff, states in Vol-

ume 2, page 677:

^'Rule 43 (a) provides that the testimony of

witnesses shall be taken orally in open court . . .

Without reference to this rule the Supreme Court

has indicated an aversion to final judgments

based on affidavits in a suit for a declaratory

judgment even though there was no substantial

question of fact as to which oral testimony might

improve on the factual showing. A majority of

the court stressed the desirability of a complete
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exploration of the facts by the testimony of wit-

nesses rather than by ex parte affidavits."

See also 2 Corpus Juris Secundum p. 985 et seq.

The U. S. Courts consistently observed this rule.

In Stephens v. Howell Sales Co., 16 Fed. (2d) 805,

mere ex parte affidavits were held inadmissible in

evidence. In VonJierherg v. City of Seattle, 20 Fed.

(2d) 247, it was stated that the Court may not deter-

mine issuable facts on ex parte affidavits. In National

Labor Relations Board v. Rath Packing Co., 123 Fed.

(2d) 684, the Court held that issues of fact affecting

substantial rights should not be decided on affidavits.

In U. S. Fidelity d Guarantee Co. v. Commercial

Nat. Bank of Brady, Texas, 55 Fed. (2d) 564 at p.

566, the Court stated:

"Each of these affidavits was admitted over

the objection of the defendant that they were ex

parte statements, that they were self-serving in

the interest of plaintiff; that the defendant had
no opportunity to cross examine the maker of

the statement, he not being tendered as a wit-

ness. In this the court erred."

In Automobile Sales Co. v. Bowles, 58 Fed. Suppl.

469, the Court stated:

''The introduction of an accusing affidavit to

form the basis of proof of the truth of its con-

tents, without the right afforded to cross-examine

the person purportedly making it, violates every

known rule of evidence except in ex parte pro-

ceedings."
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In McClure v. JJ. S., 48 Fed. Suppl. 531, the Court

stated

:

''It was an ex parte affidavit made without

opportunity for cross-examination. It is elemen-

tary that such document rarely, if ever, is ad-

missible to prove the facts therein stated."

Both the State and Federal precedents, therefore,

concur in excluding ex parte affidavits. Title to the

patent, trademark, and causes of action allegedly as-

signed to plaintiff, is issuable fact, and no final

adjudication thereof could be based on the Richard-

son and Williams affidavits or declarations.

In view of the above, defendants assert that the

plaintiff had no title to any of the causes of action

in counts 1, 2 and 4 in this case. If the Court con-

siders sufficient to transfer the patent and trademark

by the mere entering of the patent and trademark

on the books as assets of the respective successive

units, even then there is not an iota of evidence of

any assignment or transfer of the causes of action

for the past infringement under the first and second

counts, and certainly not the cause of action for al-

leged disloyalty in the fourth count.

We must submit that plaintiff had no title to the

causes of action herein at the time of the filiUg of

the complaint, and hence the judgment for defend-

ants should be affirmed on this ground also.
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THE DISTRICT COURT HAD NO JURISDICTION
OF THE FOURTH COUNT.

The fourth count is a separate and independent

cause of action based upon the alleged disloyalty of

McKenna and Goudy in taking steps to establish

their own business during the last three months of

their employment by the original partnership, King

Gun Sight Company, after they have already notified

the said partnership that unless their share of the

profits will be paid as promised they will quit the

employment. About two weeks prior to quitting the

emplojrment, McKenna and Goudy set a definite date

of the termination of their employment. About two

days prior to that quitting day McKenna and Goudy

invited defendants Padel and Thannisch to join with

them in the business enterprise. Subsequent to the

termination of their employment Padel and Than-

nisch and McKenna and Goudy decided upon the

incorporation of Micro Sight Company, the corporate

defendant herein.

The trademark "Cockeyed" was not used by Mc-

Kenna and Goudy, in fact, according to the evidence,

the first hammer was made by them on April 7, 1947,

three days after their quitting of their employment.

According to Mr. Thompson, plaintiff's witness, it

takes about two hours to put a lug on a hammer.

Therefore, there is no evidence that during the period

on which plaintiff relies in this count, there was any

infringement of trademark or patent or any misrep-

resentation or unfair competition of any kind.
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The testimony of McKenna and Goudy and Greer

introduced by plaintiff in an attempt to establish the

fourth cause of action, is entirely immaterial and

irrelevant to the patent and trademark infringements

claimed in the first and second counts herein. There

is no overlapping of evidence at all and therefore

the fourth count herein is not a claim upon unfair

competition "joined with a substantial and related

claim under the copyright, patent or trademark

laws". Hence Title 28 U. S. Code, Section 1338 (b)

would not permit the joining of the fourth count

with the other causes of action and would not give

original jurisdiction to the District Court. This con-

tention is based upon the reviser's notes on said sec-

tion which expressly states:

"While this is the rule on the Federal de-

cisions, this section would enact it as statutory

authority. The problem is discussed at length in

Hurn V. Ousler (1933, 53 S. Ct. 586, 289 U.S. 238,

77 L. Ed. 1140) and in Musher Foundation v.

Alba Trading Co. (CCA. 1942, 127 F. (2d) 9)."

It is believed, therefore, that the previous Federal

decisions are controlling as to the applicability of

Section 1338(b) to the fourth count herein. The pre-

vious decisions are unanimous that the cause of action

for alleged unfair competition must bottom upon the

same cause of action or set of facts or circumstances

as the causes of action for patent infringement of

trademark infringement. Duhil v. Rayford Camp &
Co. (CA. 9), 184 Fed. (2d) 899, 901.

I
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It is evident that the fourth count herein is not part

of the first and second causes of action and does not

bottom upon the same facts and circumstances, there-

fore the Court would have no jurisdiction of the

fourth count herein under Title 28 U.S. Code, Section

1338(b).

Plaintiff relied also upon the Lanham Trade Mark
Act and upon the decision in Stauffer v. Exley, 184

Fed. (2d) 962. Section 1126 of the Lanham Act pro-

vides that nationals of foreign countries and also

citizens or residents of the United States shall be

entitled to ''effective protection against unfair com-

petition, and the remedies provided in this chapter

for infringement of marks shall be available so far

as they may be appropriate in repressing acts of un-

fair competition."

The Stauffer v. Exley case, however, also states on

page 965:

"The protection granted by the Lanham Act
against unfair competition, however, is limited

by paragraph 1126(h) of the Act to 'the remedies

provided by this chapter for infringement of

marks * * * so far as they may be appropriate

in repressing acts of unfair competition.' The
general provision for remedies against trade-mark

infringement is paragraph 1114(1), which pro-

vides: 'Any person who shall, in commerce, (a)

use, without the consent of the registrant, any
reproduction, counterfeit, copy, or colorable imi-

tation of any registered mark in connection with

the sale, offering for sale, or advertising of any
goods or services on or in connection with which

such use is likely to cause confusion or mistake
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or to deceive purchasers as to the source of origin

of such goods or services * * *^ shall be liable

to a civil action by the registrant for any or all

of the remedies hereinafter provided in this

chapter * * *''

The present fourth count is not within this limita-

tion and rule because (a) the very limited activity

of McKenna and Goudy did not affect the plaintiff's

interstate commerce and (b) the fourth count does

not involve the use of a trademark or trade name nor

any of the elements of unfair competition recited in

Statiffer v. Exley. The fourth count is based solely

on alleged disloyalty of the employees, McKenna and

Goudy.

That the rule of Stauffer v. Exley, supra, is limited

to unfair competition ''concerning the use of a trade

name" is evident from the language used subsequently

by the Circuit Court in Chamberlain v. Colimibia

Pictures, 186 F. (2d) 923, 924 and 925. On page 924

the rule is stated as follows

:

''Various provisions of the Lanham Act now
give protection under federal law regardless of

the registration under federal law of the trade

name concerned, provided the unfair competition

takes place in interstate commerce. See Stauffer

V. Exley, 9 Cir., 1950, 184 F. (2d) 962." (Italics

ours.)

In the present fourth count there is no "trade name

concerned" at all.

On page 925 it is stated (Chamberlain v. Columbia,

supra)

:
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^^However, we do not think said section changes

the fundamental requirements necessary to sus-

tain a suit for unfair competition, one such re-

quirement being a direct injury to the property

rights of a complainant by passing off the partic-

ular goods or services misrepresented as those

of complainant. Deceiving the public by fraudu-

lent means, while an important factor in such

a suit, does not give the right of action unless

it results in the sale of the goods as those of the

complainant/' (Italics ours.)

There is no charge in the fourth count, that these

employees passed off the particular goods or services

misrepresented as those of the complainant. The only

charge is that they were disloyal as employees in

starting their own business.

On June 25, 1953, in American Automobile Associ-

ation V. Spiegel, 98 U.S.P.Q. 1 (C.A. 2), at page 3,

the Court held:

"We are forced to the conclusion that the Act

does not give jurisdiction to the District Courts

over an action brought by any plaintiff with

whose interstate commerce the defendant has un-

fairly competed. '

'

The Court there reasoned that the plaintiff must

prove that the right arose under an international

convention or treaty.

A cause of action arising solely out of alleged dis-

loyalty of a servant to his master between citizens

of the same state, is certainly not one of the causes

in which the Lanham Act would give jurisdiction.
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Consequently, the plaintiff in this case cannot rely

for jurisdiction upon the Lanham Act nor upon Title

28 U.S. Code, Section 1338(b).

It is the contention of defendants that under the

evidence in this instant case the District Court had

no jurisdiction of the subject matter of the fourth

count under either one of the aforementioned acts.

CONCLUSION.

Upon the whole record, it is respectfully submitted

that no error was committed against the plaintiff and

the decree of the Court below should be affirmed.

It is further urged that the decree of the Court

below against plaintiff should be also affirmed on the

further ground that plaintiff proved no title to the

causes of action in Counts 1, 2 and 4, and the District

Court had no jurisdiction over Count 4.

Dated, San Francisco, California,

July 27, 1953.

Respectfully submitted,

Dudley Harioelroad,

White & Riaboff,

George B. White,

Alexander Riaboff,

Attorneys for Defendants-Appellees.
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In the District Court of the United States, Southern

District of California, Central Division

No. 5014-B

THE LORRAINE CORPORATION, a Corpora-

tion,

Plaintiff,

vs.

JOHN E. SAVAGE, JOHN DOE, JAMES DOE,
HELEN ROE and JOHN DOE CORPORA-
TION, a Corporation,

Defendants.

COMPLAINT FOR ACCOUNTING,
INJUNCTION AND EQUITABLE RELIEF

Plaintiff complains and alleges:

I.

That plaintiff is and at all times herein men-

tioned was a corporation regularly organized and

existing as such under the laws of the State of

Nevada, and said John E. Savage is a citizen and

resident of the State of California.

That plaintiff maintains its principal office and

place of business in the State of California at 11510

South Alameda Street, Lynwood, Los Angeles

County, California.

II.

That the subject matter of this action is of rea-

sonable value of more than $3,000.00.
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III.

That on January 5, 1944, and for many months

continuously prior thereto said defendant, John E.

Savage, Earl C. DeMoss and Charles D. Wagner

constituted the board of directors of plaintiff cor-

poration and that said defendant, John E. Savage,

was president and general manager and said Earl

C. DeMoss was secretary of said corporation. That

on said 5th day of January, 1944, said Charles D.

Wagner resigned as a director of said corporation

and Wally Rutherford was appointed as a director

of said corporation to fill the vacancy caused by the

resignation of said Charles D. Wagner and said

Wally Rutherford being present accepted said ap-

pointment and assumed the duties of his office on

said day.

That at all times herein mentioned said Earl C.

DeMoss was an attorney for said defendant, John

E. Savage, and he and said Wally Rutherford were

elected as directors of said corporation at the in-

stance and request of said defendant, John E. Sav-

age, for the purpose of serving upon said board to

carry out the wishes and desires of said John E.

Savage and that neither said Earl C. DeMoss or

Wally Rutherford on said 5th day of January,

1944, owned any interest in plaintiff corporation.

IV.

That on said date said defendant, John E. Sav-

age, with the aid of said Earl C. DeMoss and Wally

Rutherford acting as directors of plaintiff corpora-

tion, as aforesaid, caused said corporation to exe-
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cute its demand note of date January 5, 1944, in

favor of said defendant, John E. Savage, in the

principal sum of $40,542.50 bearing interest at the

rate of seven per cent per annimi and that by

reason thereof said note on said date was executed,

as aforesaid.

V.

That on said 5th day of January, 1944, said

defendant, John E. Savage, caused plaintiff corpo-

ration to execute a chattel mortgage upon personal

property of said corporation situated in the build-

ings at No. 11510 South Alameda Street, Lynwood,

in Los Angeles County, California, as security for

the payment of said promissory note.

That on said 5th day of January, 1944, said de-

fendant, John E. Savage caused said corporation to

execute a deed of trust unto California Trust Com-

pany, a California corporation, as trustee for the

benefit of said John E. Savage as a beneficiary

upon that certain real property then owned by

plaintiff corporation known and described as fol-

lows, to wit:

Tract No. 6066 containing 3.98 acres com-

mencing at SW corner of Lot a thence N 7

Deg 31 Min W 179.32 ft. thence S 84 Deg. 56

Min E 597.29 ft. thence N 16 Deg 18 Min 15

Sec E 65.88 ft. to NE line of said lot thence

SE thereon to NW line of Imperial Highway

thence S 57 Deg 32 Min W 8.67 ft. thence N 84

Deg 56 Min W to place of beginning.

That said deed of trust recites that it was exe-
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cuted as security for the payment of the promis-

sory note above described.

VI.

That said real and personal property is and at

all times herein mentioned was of a reasonable

value of more than $100,000.00.

VIII.

That each of said promissory note, chattel mort-

gage and trust deed is now subsisting and outstand-

ing and as plaintiff is informed and believes and

therefore alleges is in the possession or under the

control of said defendant, John E. Savage.

IX.

That the true name of each of said defendants

sued herein as John Doe, James Doe, Helen Roe

and John Doe Corporation, a corporation, is un-

known to plaintiff and plaintiff asks permission to

substitute the real name of each of said defendants

when the same shall become known.

X.

That plaintiff is informed and believes and there-

fore alleges that each of said defendants sued herein

under a fictitious name, as aforesaid, claims some

right, title, interest or equity in or to said promis-

sory note and said chattel mortgage and said deed

of trust or some thereof but that not any of said

defendants has any right, title, interest or equity

therein.

That plaintiff did not owe said defendant, John
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E. Savage, at the time when said promissory note

was executed, as aforesaid, and does not now owe

said defendant, John E. Savage, the debt evidenced

by said promissory note, and that the indebtedness

of plaintiff to said John E. Savage upon said obli-

gation, if any there be, does not exceed the sum of

$25,000.00.

That the true amount, if any, now owing upon

the indebtedness evidenced by said promissory note

is unknown and cannot be ascertained except by a

full, true and complete accounting between plain-

tiff and said defendant, John E. Savage, in respect

of the transactions heretofore had between plaintiff

and said defendant, John E. Savage.

XI.

That said defendant, John E. Savage, while act-

ing as a director and as president and manager of

plaintiff corporation, as aforesaid, misappropriated

to his own use and benefit moneys of said corpora-

tion for which he has not given any accounting to

said corporation and for which he has not made

any reimbursement to said corporation or in any

manner compensated it or satisfied the same.

That the exact amount of said moneys so mis-

appropriated by said defendant, John E. Savage,

as aforesaid, is unknown to plaintiff but that it is

substantial and exceeds in any event the sum of

$15,000.00 and that the exact amount thereof can-

not be ascertained until a full, true and complete

accounting has been had between plaintiff and said

defendant, John E. Savage.
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XII.

That by reason of the matters herein set forth,

the amount of money, if any, owing upon the in-

debtedness evidenced by said promissory note and

secured by said chattel mortgage and by said trust

deed is unknown and cannot be determined except-

ing upon a full, true and complete accounting be-

tween plaintiff and said defendant, John E. Savage.

XIII.

That said defendant, John E. Savage, asks to and

will, unless restrained by an order of court, pro-

ceed to a sale of said real and personal property

under said trust deed and chattel mortgage, as

aforesaid, for the purpose of satisfying the indebt-

edness, if any, of plaintiff to said John E. Savage

evidenced by said promissory note.

That said defendant, John E. Savage, claims that

plaintiff is indebted to him in the full amount of

the principal and interest of said promissory note

and imless restrained by an order of court said

John E. Savage will proceed to subject said real

and personal property to the satisfaction and pay-

ment to him of the full amount of indebtedness

evidenced by said note.

XIY.

That the said real and personal property is in-

valuable to plaintiff and is required by plaintiff

for the operation and conduct of its manufacturing

business and affairs and any foreclosure of said

chattel mortgage or trust deed thereon would ir-

reparably injure and damage plaintiff.
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XV.
That plaintiff is ready, able and willing to pay

to said John E. Savage whatever money, if any,

may be found to be owing to said defendant, John

E. Savage, by plaintiff upon any full, true and

correct accounting between plaintiff and said de-

fendant but that plaintiff is unable to pay said

sum, if any there be owing, unless and until said

accounting shall be had and the true amount of

said indebtedness, if any, may be determined.

Wherefore, plaintiff prays that an accounting be

had between plaintiff and said defendant, John E.

Savage, and that upon said accounting the court

declare the true amount, if any, of money owing

by plaintiff to said defendant, John E. Savage ; that

pending the final determination in respect of said

accounting, said defendant, John E. Savage, and

all persons claiming for, under or through him and

the agents, servants and respresentatives of each

be restrained from taking any action in or about

the collection of the indebtedness evidenced by said

promissory note or the foreclosure of said chattel

mortgage or of said trust deed; and for costs of

suit and for such other and further relief as to the

court shall seem just.

/s/ OLIVER O. CLARK,

/s/ ROBERT A. SMITH.

Duly verified.

[Endorsed] : Filed December 24, 1945.
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[Title of District Court and Cause.]

ANSWER OF JOHN E. SAVAGE

Comes now the defendant John E. Savage and

answering plaintiff's complaint, admits, denies and

alleges as follows:

I.

Answering Paragraph III alleges that Earl C.

DeMoss represented the interest of Lawrence Cobb

and held his proxy in The Lorraine Corporation

and was elected, as was Wally Rutherford, a direc-

tor for the sole and only purpose of promoting the

interest of the corporation and its stockholders, not

to carry out the wishes and desires or whims and

caprices of John E. Savage. That John E. Savage

alleges that his sole and only purpose in managing

and investing in said corporation was for the pur-

pose of effecting an efficient operation of its busi-

ness to the benefit of the corporation, its stock-

holders and creditors and thereby be of financial

benefit and profit to this defendant John E. Savage.

That Wally Rutherford was a stockholder of the

plaintiff corporation and still is. That Earl C.

DeMoss and Wally Rutherford together with this

answering defendant John E. Savage were moti-

vated solely and only to operate and manage the

affairs and business of the plaintiff corporation for

the benefit of all interested parties and for no other

purpose. That in truth and in fact the books and

records of the corporation will show that prior to

the active management of this answering defendant

the corporation had lost money; the year immedi-
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ately preceding his active control and management

of the plaintiff corporation the statement of profit

and loss showed a net profit after operating ex-

penses under the management of David G. Lorraine

and his wife of $27.57 as is set forth in Plaintiff's

Exhibit No. 23, Page 534 Reporter's Transcript in

that certain action entitled John E. Savage, et al.,

vs. David Gr. Lorraine, No. 2990-Y in the above-en-

titled Court; that an indebtedness of the plaintiff

corporation to its former attorney Lawrence Cobb

which was adjusted and settled by this answering

defendant had not been included in the statement

hereinabove mentioned and that if it had, the cor-

poration would have shown a loss in 1942 of some

$9500.00.

II.

Answering Paragraph VI this answering defend-

ant denies generally and specifically each and every,

all and singular, the allegations therein contained.

III.

Answering Paragraph VIII this answering de-

fendant denies generally and specifically each and

every, all and singular, the allegations therein con-

tained and alleges that John E. Savage for value

transferred and endorsed said note with said trust

deed and chattel mortgage to the Trianon Com-

pany, a corporation organized and existing under

and by virtue of the laws of the State of Wash-

ington.

IV.

Answering Paragraph IX this answering defend-

ant alleges that at the time of the execution and
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delivery of said note in the sum of $40,542.50 the

plaintiff owed said amount to John E. Savage for

and on account of monies loaned and advanced to

plaintiff corporation for its use and benefit. After

a full and complete accounting before the Honor-

able Leon R. Yankwich, Judge of the above-entitled

Court, it was found that there was due from the

plaintiff corporation to John E. Savage as of No-

vember 30, 1943 the sum of $15,846.32 which sum

was tendered to this answering defendant by plain-

tiff on January 27, 1944, leaving a balance due on

the principal of said note of $24,696.18 which with

interest to date hereof amounts to approximately

$28,238.67, all of which is known to the plaintiff

and has been known to the plaintiff since January

27, 1944. That the true amount has been ascer-

tained by the plaintiff on said date after a full and

complete and thorough accounting in the above-

entitled court held on January 10, 17 and 19, 1944

and has been known to plaintiff and reported to

the above-entitled court through their receiver, L.

F. Baash thereafter. That on June 30, 1945, the

auditor of the plaintiff, under the supervision and

control of the receiver of plaintiff corporation and

under the jurisdiction of the above-entitled court

made an accounting between plaintiff and John E.

Savage and ascertained the balance due on said

note to be the sum of $24,869.54 and that said bal-

ance due, owing and unpaid from plaintiff to de-

fendant John E. Savage has at all times been known

to the plaintiff. That there is no need for any

further accounting. That a full accounting was
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had before the above-entitled court as hereinabove

stated and thereafter under the management and

direction of the receiver of the above-entitled court,

and plaintiff's auditor.

V.

Answering Paragraph XI, this answering de-

fendant denies specifically that he misappropriated

any monies or funds of the plaintiff and alleges

that he has given a full and complete accounting

to the above-entitled court as hereinabove alleged

and that all sums due from this answering defend-

ant to plaintiff have been paid and liquidated and

that at the present time and since January 27, 1944,

and prior thereto this answering defendant has not

been indebted to plaintiff in any sum whatsoever.

That a full, true and complete accounting between

the plaintiff and John E. Savage was had by the

above-entitled court in that certain action entitled

John E. Savage, et al., vs. David G. Lorraine, No.

2990-Y and that the above-entitled court after said

accounting adjudicated that there was due, owing

and unpaid from plaintiff corporation to John E.

Savage as of November 30, 1943, the sum of $15,-

846.32 and made an order and judgment directing

that plaintiff should pay said sum to John E. Sav-

age and that said accounting is now res adjuticata

and now and forever finally settled for all times

between plaintiff corporation and this defendant.

That said court also found that John E. Savage

had advanced sums to the plaintiff corporation for

working capital in the sum of $24,869.54 and that

such court adjudicated that all such sums were



14 John E. Savage vs.

reimbursible to the defendant John E. Savage by

plaintiff and that John E. Savage alleges that at

no time did he misappropriate any sums or funds

of plaintiff and has at all times given a full and

complete and correct accounting to the plaintiff

and its auditor and that said auditor on June 30,

1945, six months after defendant John E. Savage

terminated his active management of plaintiff and

under the jurisdiction of the above-entitled court,

through its receiver, L. F. Baash reported that

plaintiff was indebted to John E. Savage on notes

payable in the sum of $24,869.54 and alleges that

no further accounting is necessary and that a full

and true and correct accounting has been had be-

tween plaintiff and John E. Savage under the su-

pervision of the above-entitled court and through

its auditor and receiver.

VI.

Answering Paragraph XII, this answering de-

fendant denies generally and specifically each and

every, all and singular the allegations therein con-

tained.

VII.

Answering Paragraph XIII, this answering de-

fendant John E. Savage will proceed to effect col-

lection of the said note for the balance due thereon

in the approximate sum of principal and interest

of $28,238.67. That it is untrue that John E. Sav-

age claims that plaintiff corporation is indebted to

him in the full amount of principal and interest

on said note, but has given plaintiff credit thereon
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for the sum of $15,846.32 tendered to him on Janu-

ary 27, 1944, and actually collected by John E.

Savage on December 24, 1945.

VIII.

Answering Paragraph XIV, this answering de-

fendant denies that said personal property is in-

valuable to plaintiff and alleges that much of the

machinery, equipment and trade and fixtures and

furnishings have become damaged by abuse and

mismanagement and should be replaced and that

unless foreclosure is had the security of this an-

swering defendant will become worthless and of no

value. That no injury, irreparable or otherwise can

be caused to plaintiff by John E. Savage seeking

to secure the payment of the balance due on said

note. That plaintiff should be required to pay its

just creditors and particularly this answering de-

fendant the balance due on said note in the sum

of $28,238.67.

IX.

Answering Paragraph XIV, this answering de-

fendant denies each and every, all and singular, the

allegations therein contained and alleges that plain-

tiff under the control and direction of David G.

Lorraine is not ready, willing or able to pay John

E. Savage the balance due on said note and that

this action is filed for the purposes of vexation,

annoyance and harrassment and delay of John E.

Savage. That since January 27, 1944, plaintiff has

known the true amount due John E. Savage of said

note, after an account had by the above-entitled
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court and that plaintiff has known through the re-

port of its auditor the balance due on said promis-

sory note on a statement made and delivered to

this court in said last mentioned action showing

the balance due from plaintiff to John E. Savage

of $24,849.54. That plaintiff has been in control of

all of its books, records since January 20, 1944,

when the above-entitled court appointed a receiver

to take charge thereof and that at no time has

plaintiff been deprived of ascertaining and making

an account between plaintiff and John E. Savage

and that plaintiff has been in complete possession

of all information pertinent to the making of an

accounting since January 20, 1944.

That John E. Savage took active management

of the corporation on the 25th day of May, 1943.

That plaintiff is indebted to John E. Savage for

services rendered from June 25, 1942 to and in-

cluding May 25, 1943 at the rate of $500.00 per

month and $150.00 expenses or a total sum of

$7,150.00 and for the sum of $1000.00 for services

rendered for the month of January, 1944, and the

sum of $321.60 monies laid out and expended for

and on account of and for the use and benefit of

plaintiff within two years last past.

Wherefore, defendant prays that plaintiff take

nothing by its complaint and that it be found that

plaintiff is indebted to John E. Savage in the prin-

cipal sum of $24,696.18 as of January 27, 1944,

with interest thereon at the rate of 7% to the

judgment of this court and that this court find

that plaintiff was indebted to John E. Savage in
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the sum of $40,542.50 from January 5, 1944 to

January 27, 1944, with interest thereon at the rate

of 7% ; that the court further find that plaintiff is

indebted to John E. Savage in the sum of $8,471.60

as alleged in Paragraph IX of his Answer and that

defendant have judgments for said amounts and

for his costs of suit and expenses herein incurred

and for such other and further relief as the court

deems just.

A. J. O'CONNOR &
EARL C. DEMOSS,

By /s/ A. J. O'CONNOR,
Attorneys for Defendant,

John E. Savage.

Duly verified.

Affidavit of service by mail attached.

[Endorsed] : Filed January 2, 1946.

[Title of District Court and Cause.]

MEMORANDUM OF OPINION

David G. Lorraine on January 19, 1943, com-

menced an action in this court against John E.

Savage and The Lorraine Corporation, a corpora-

tion, (Action #2990-Y) for declaratory relief, to

quiet title to personal property and to enforce a

trust. The prayer of the complaint in part de-

manded that ''a Receiver be appointed to preserve

the assets and conduct the business of said corpo-

rate defendant." The two defendants in the action
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were duly served and made answer. Both defend-

ants employed the same counsel. On November 3,

1943, a judgment was rendered in said action, but

to carry out the effect of the judgment the court

expressly retained jurisdiction.

On December 28, 1943, an order to show cause

was issued out of this court directing the defend-

ants to show cause, in part, "why The Lorraine

Corporation should not be restrained" etc., and on

December 28, 1943, a restraining order was issued,

specifically restraining the defendant corporation

from transferring any of its shares upon the rec-

ords of the corporation. The restraining order was

duly served upon The Lorraine Corporation. On
January 3, 1944, a motion was made for the ap-

pointment of a Receiver of said corporation, and

on January 20, 1944, a Receiver was duly ap-

pointed. The Receiver filed six (6) annual reports,

many of which were objected to by the defendant

corporation. On January 25, 1945, the United

States of America filed a motion for leave to inter-

vene, which motion was duly served upon the cor-

poration. The corporation resisted the motion of

the government to intervene, and on July 13, 1945,

the court denied the motion of the United States

to intervene in said action.

The corporation appeared and contested various

reports made by the Receiver, and during the liti-

gation of this case several appeals were taken to

the Circuit Court. On October 15, 1946, David G.

Lorraine, the plaintiff, signed and filed a Satisfac-

tion of Judgment in action #2990-Y.
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On December 24, 1945, The Lorraine Corporation

commenced the present action—#5014-(B)HW

—

against John E. Savage, et al. for an accounting,

injunction, and equitable relief. In said action

plaintiif alleged that defendant John E. Savage,

while acting as president of The Lorraine Corpo-

ration, had unlawfully and illegally paid out attor-

neys' fees in case #2990-Y, which attorneys' fees

should have been paid by John E. Savage per-

sonally.

It appears that during the litigation in action

#2990-Y the corporation and John E. Savage paid

a total sum in attorneys' fees of $17,550.00 and

costs in the amount of $4,719.84, a total of $22,-

269.84. John E. Savage, recognizing that part of

the attorneys' fees and costs should be paid by

him and not by The Lorraine Corporation, paid

$12,356.16, and The Lorraine Corporation paid

$9,913.68.

When this matter was called for trial, counsel

for plaintiff corporation said

:

*'We make no contention that the services

rendered by Mr. Demoss and by Mr. O'Connor

were not worth what they were paid for them,

no contention of that sort at all. Our sole con-

tention is who should pay it. The gentlemen

worked hard. There is no argument about it.

They earned a good fee and they got a good

fee, but we say the company shouldn't have

paid it."

If the Lorraine Corporation and Savage in ac-
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tion #2990-Y had employed separate counsel, this

contention never would have been made, but inas-

much as the corporation and defendant Savage

employed the same counsel plaintiff in the case at

bar now contends the entire attorneys' fees and

costs should be paid by Savage.

Plaintiff contends that case #2990-Y was pri-

marily an action between plaintiff and John E.

Savage. However, the Lorraine Corporation was

made a party defendant. It had to appear to pro-

tect its rights; and there is nothing unusual, when

an application is made for the appointment of a

Receiver of a corporation, for the corporation to

appear and object to the receivership, and there

certainly is nothing out of the way for a corpora-

tion to appear and object to the report of the Re-

ceiver.

We do not feel there is any merit to plaintiff's

argimient that the attorneys' fees and costs should

be paid in toto by Savage. Savage and the corpora-

tion were sued jointly. They jointly employed the

same attorney. There was a joint liability. The

liability could have been collected in full from

either of the joint debtors. The parties, however,

did recognize that part of the attorneys' fees should

be paid by defendant Savage and made adjustment

by which Savage paid the larger portion of the

attorneys' fees. We are of the opinion that plain-

tiff in this action should not recover upon its claim

as set forth in the complaint on file herein.

In the case at bar, defendant John E. Savage

made answer to the complaint. He alleges that at
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a meeting of the Board of Directors of The Lor-

raine Corporation his claim for salary and expenses

in the amount of $7,150.00 was approved and or-

dered paid. However, it does not appear that there

was a single entry of the accrual of this salary or

expense item anywhere in the bookkeeping records

or financial statements of the corporation, until the

meeting of the Board of Directors at which it w^as

approved and ordered paid.

In action #2990-Y an accounting was had be-

tween the parties, and with reference to the claim

now made by Savage in the action at bar Judge

Yankwich of this court, who was hearing the mat-

ter, said:

*' * * * As I have already said, I don't think

there should be any further advances and I

think there should also be no payment whatso-

ever on that claim.

"Mr. Clark: The salary claim?

**The Court: The salary claim. Leave it

there as a claim for whatever it is worth and

Mr. Savage at the proper time can sue on it

as a claim or on a quantum meruit."

After going over the record in case #2990-Y,

I have come to the same conclusion as expressed

by Judge Yankwich:

a * * * J "think there should also be no pay-

ment whatsoever on that claim."

Judgment will be rendered in favor of the plain-

tiff relative to the claim of defendant Savage,
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Findings of Fact and Conclusions of Law are to

be prepared by counsel for defendant and presented

to the Court by not later than April 21, 1952.

Dated: April 7, 1952.

/s/ HARRY C. WESTOVER,
District Judge.

[Endorsed] : Filed April 7, 1952.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on regularly for

trial and was tried before the Honorable Harry C.

Westover, Judge of the above-entitled Court, sit-

ting without a jury, on the 4th and 5th days of Oc-

tober, 1951, Oliver O. Clark appearing as attorney

for the plaintiff, and A. J. O'Connor and Earl C.

Demoss appearing as attorneys for the defendant

John E. Savage, and the Court having heard the

allegations and proofs of the parties and the argu-

ments of counsel, and having read the briefs filed

herein, and the cause having been submitted to the

Court for decision, and the Court being fully ad-

vised in the premises now makes the following

Findings of Fact and Conclusions of Law herein,

to wit:
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Findings of Fact

The Court finds:

I.

That each of the allegations contained in para-

graph I of plaintiff's complaint, is true.

II.

That each of the allegations contained in para-

graph II of plaintiff's complaint, is true.

III.

That each of the allegations contained in para-

graph III of plaintiff's complaint, is true.

lY.

That it is not necessary to make any findings of

fact, or conclusions of law, in respect of the allega-

tions contained in paragraphs IV, V, VI, VIII,

X, XII, XIII, XIV, and XV, of plaintiff's com-

plaint herein, because the matters therein com-

plained of have been fully settled between the

parties, and this action has been dismissed as to

the Trianon Company.

V.

That each of the allegations contained in para-

graph XI of plaintiff's complaint herein, is not

true.

VI.

That, excepting as herein expressly found, it is

not necessary to make any findings of fact, or con-

clusions of law, in respect of the allegations con-

tained in paragraphs I, III, IV, V, VII, and VIII,
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of the answer of the defendant John E. Savage,

herein, because the matters therein alleged have

been fully settled between the parties interested

therein.

VII.

That it is not true that plaintiff is indebted to

the defendant John E. Savage for services ren-

dered from June 25, 1942 to and including May 25,

1943, at the rate of $500 per month, or for $150

per month for expenses, or for the sum of $1,000

for services rendered for the month of January,

1944, or for the sum of $321.60 for monies laid out,

or expended, by said John E. Savage, for or on

account of, or for the use or benefit of, plaintiff,

during the two years immediately preceding the com-

mencement of this action, or otherwise, or at all,

and the court finds that plaintiff is not indebted to

said John E. Savage, in any sum whatsoever for

any service rendered at any time by said John E.

Savage, to or for the plaintiff, or for any sum as,

or for, expenses for, or during, any period of time,

or for any sum laid out, or expended, by said John

E. Savage, at any time, for, or on account of, or

for the use, or benefit, of plaintiff, in any manner,

or at any time, or during any period, or in any

sum whatsoever.

Conclusions of Law

The Court concludes, as matters of law

:

First; that the plaintiff is not entitled to recover

anything of, or against, the defendant John E.

Savage,
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Second; that the defendant John E. Savage is

not entitled to recover anything of, or against, the

plaintiff, and

Third; that each party should bear his own costs

herein.

Let judgment be entered accordingly.

Dated May 12, 1952.

/s/ HARRY C. WESTOVER,
Judge.

Receipt of copy acknowledged.

[Endorsed] : Filed May 12, 1952.

In the District Court of the United States, Southern

District of California, Central Division

No. 5014-HW

THE LORRAINE CORPORATION, a Corpora-

tion,

vs.

JOHN E. SAVAGE, et al.,

Plaintiff,

Defendants.

JUDGMENT

The above-entitled cause came on regularly for

trial and was tried before the Honorable Harry C.

Westover, Judge of the above-entitled Court, sit-

ting without a jury, on the 4th and 5th days of

October, 1951, Oliver O. Clark appearing as attor-
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ney for the plaintiff, and A. J. O'Connor and Earl

C. Demoss appearing as attorneys for the defend-

ant John E. Savage, and the Court having heard

the allegations and proofs of the parties and the

arguments of counsel, and having read the briefs

filed herein, and the cause having been submitted

to the Court for decision, and the Court being fully

advised in the premises and having made its find-

ings of fact and conclusions of law herein, and

ordered judgment accordingly, now therefore:

It Is Ordered, Adjudged and Decreed:

First: that plaintiff do not have or recover any-

thing of, or against, the defendant John E. Savage,

herein

;

Second: that the defendant John E. Savage do

not recover anything of, or against, the plaintiff,

herein, and

Third: that each party bear his own costs herein.

Dated May 12, 1952.

/s/ HARRY C. WESTOVER,
Judge.

Receipt of copy acknowledged.

Docketed and entered May 12, 1952.

[Endorsed] : Filed May 12, 1952.

[Title of District Court and Cause.]

MOTION FOR NEW TRIAL
Comes now John E. Savage, the defendant in the

above-entitled action and hereby moves the Court

to grant a new trial thereof for the reasons and

upon the following grounds

:

t
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1. Insufficiency of the evidence to justify the

Findings of Fact and Conclusions of Law and

Judgment against the defendant, John E. Savage.

The evidence to support the Findings of Fact

No. VII to the effect that the plaintiff is not in-

debted to the defendant John E. Savage for serv-

ices rendered from June 25, 1942 to May 25, 1943,

at the rate of $500.00 per month plus $150.00 per

month for expenses, or for the sum of $1,000.00

for services rendered for the month of January,

1944, or for the sum of $321.60 for moneys ex-

pended by John E. Savage for the account of the

plaintiff is insufficient in that the uncontradicted

evidence discloses:

That John E. Savage was on June 25, 1942 duly

elected president of the plaintiff corporation and

that he duly performed services as such president,

devoting his entire time thereto, from said June

25, 1942 to May 25, 1943, a period of eleven months.

That he did not intend to perform said services

gratuitously, that the said services were reasonably

worth the sum of $500.00 per month, the same as

had been paid to his predecessor as president, Mr.

Lawrence Cobb, for his services as president, and

that during said period his expenses incurred in

the performance of said services amounted to

$150.00 per month ; that during the month of Janu-

ary, 1944, he performed services as president of

the said corporation of the reasonable value of

$1,000.00; and that on July 11, 1944, he paid John

L. Harris the sum of $321.60 in settlement of his
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claim against the plaintiff corporation of $500.00.

And that no part of said sums has ever been paid

by the plaintiff to said John E. Savage.

That on January 5, 1944, the board of directors

of the plaintiff corporation duly passed a resolution

approving the claim of Mr. Savage as above set

forth and ordering it to be paid. That the approval

of said claim at the time it was approved was just

and reasonable as to the plaintiff corporation. And
that said claim was thereafter carried on the books

of the plaintiff corporation as an account payable

and was recognized as such by Claude I. Parker,

who made an audit of the books of the plaintiff

corporation for the Receiver, and was used by the

plaintiff corporation and its Receiver as an account

payable and as a deduction in making up the In-

come Tax Return filed by the plaintiff corporation

and its Receiver.

That on May 25, 1943, the board of directors of

the plaintiff corporation duly passed a resolution

fixing the compensation to be paid John E. Savage

for his services thereafter, and that at the time it

was passed it was just and reasonable as to the

plaintiff corporation; and that pursuant thereto

the said John E. Savage is entitled to receive the

sum of $1,000.00 for his services for the month of

January, 1944.

2. Errors in law occurring at the trial, to wit:

(a) That the Trial Court failed to hold that the

action of the board of directors of the plaintiff

corporation on January 5, 1944, in approving the

said claim of John E. Savage is final, as provided
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by Section 820 of the California Corporation Code,

and by the laws of the State of California.

(b) That the Trial Court failed to hold that the

action of the board of directors of the plaintiff on

May 25, 1943, in fixing the salary of Mr. Savage

is final as provided by Section 820 of the California

Corporation Code, and by the laws of the State of

California.

(c) That the Trial Court failed to hold that

Mr. Savage was entitled to be reimbursed for

moneys paid to John L. Harris for the account of

the plaintiff corporation.

(d) That the Trial Court failed to hold that the

plaintiff corporation acknowledged said claim of

John E. Savage and ratified the action of its board

of directors in voting the payment of the same by

carrying it on its books as an account payable un-

der receivership and taking a deduction therefor

on its Federal Income Tax Return and is estopped

to deny its validity.

Dated: This 21st day of May, 1952.

A. J. O'CONNOR and

EARL C. DEMOSS,

By /s/ A. J. O'CONNOR,
Attorneys for Defendant,

John E. Savage.

Affidavit of service by mail attached.

[Endorsed] : Filed May 21, 1952.
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[Title of District Court and Cause.]

MINUTES OF THE COURT—JUNE 2, 1952

Present: The Honorable Harry C. Westover,

District Judge.

Nature of proceedings

:

For hearing motion of defendant John E. Sav-

age, filed May 21, 1952, for new trial.

Attorney for movant argues.

Ruling

:

It Is Ordered that motion is denied.

EDMUND L. SMITH,
Clerk,

By E. M. ENSTROM, JR.,

Deputy Clerk.

[Title of District Court and Cause.]

NOTICE OF APPEAL TO CIRCUIT COURT
OF APPEALS UNDER RULE 73 (b)

Notice is hereby given that the defendant John

E. Savage hereby appeals to the Circuit Court of

Appeals for the Ninth Circuit from the judgment

heretofore made and entered herein in favor of

the plaintiff and against the defendant John E.

Savage entered herein on the 12th day of May,

1952, and from the Order denying a new trial to
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the said defendant John E. Savage entered herein

on the 2nd day of June, 1952.

A. J. O'CONNOR and

EARL C. DEMOSS,

By /s/ A. J. O'CONNOR,
Attorneys for the Defendant,

John E. Savage.

[Endorsed] : Filed June 10, 1952.

[Title of District Court and Cause.]

UNDERTAKING FOR COST BOND
ON APPEAL

Know All Men By These Presents

:

Whereas, John E. Savage, Defendant, in the

above-entitled action is about to appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit, in the State of California, from an

order of Judgment entered May 12, 1952, and an

order denying new trial entered on June 2, 1952.

Now, Therefore, in consideration of the premises

and of such appeal, the undersigned Hartford Acci-

dent and Indemnity Company, a corporation or-

ganized and existing under the laws of the State of

Connecticut and authorized to transact a surety

business in the State of California, as Surety, does

hereby undertake and promise on the part of the

Appellants that said Appellants shall answer all

costs which may be adjudged against them or either
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of them if the appeal is dismissed or the order is

affirmed or such costs as the Appellate Court may
award if the order is modified, not exceeding Two
Hundred Fifty ($250.00) Dollars to which amount

it acknowledges itself bound.

This recognizance shall be deemed and construed

to contain the "consent and agreement" for sum-

mary judgment and execution thereon mentioned

in Rule #8 of the District Court.

In Witness Whereof, the said surety has caused

these presents to be executed and its official seal

attached by its duly authorized Attorney In Fact

at Los Angeles, California, the 10th day of June,

1952.

[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY,

By /s/ CLARA VENTSAM,
Attorney in fact.

Examined and recommended for approval as pro-

vided in Rule #8.

/s/ A. J. O'CONNOR,
Attorney.

Foregoing bond approved the 10th day of Jime,

1952.

EDMUND L. SMITH,
Clerk U. S. District Court.

By /s/ CHARLES A. SEITZ,

Deputy.
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State of California,

County of Los Angeles—ss.

On this 10th day of June, in the year 1952, be-

fore me, Eleanor G. Davis, a Notary Public in and

for said County, residing therein, duly commis-

sioned and sworn, personally appeared Clara Vent-

sam, known to me to be the Attorney in Fact of the

Hartford Accident and Indemnity Company, the

corporation described in and that executed the

within instrument, and also known to me to be the

person who executed it on behalf of the corporation

therein named, and she acknowledged to me that

such corporation executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] /s/ ELEANOR G. DAVIS,
Notary Public in and for the County of Los Ange-

les, State of California.

My commission expires May 27, 1955.

[Endorsed] : Filed June 10, 1952.
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In the United States District Court, Southern

District of California, Central Division

No. 5014-HW Civil

THE LORRAINE CORPORATION,
Plaintiff,

vs.

JOHN E. SAVAGE, et al..

Defendants.

Honorable Harry C. Westover, Judge Presiding.

REPORTER'S TRANSCRIPT
OF PROCEEDINGS

Appearances

:

For the Plaintiff:

OLIVER O. CLARK, ESQ.

For the Defendants:

A. J. O'CONNOR, ESQ.

E. C. DEMOSS, ESQ.

October 4, 1951, 2:00 o 'Clock A.M.

The Clerk: No. 5014-HW Civil, the Lorraine

Corporation vs. John E. Savage, et al.

Mr. Clark : Ready for the plaintiffs.

Mr. O'Connor: Ready for the defendants, your

Honor.

The Court: You may proceed.

Mr. Clark: May it please the court, I direct the
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court's attention to the fact that time is quite a

soothing agent. The interval that has elapsed since

the matter should have been tried in all probability

has acted in that wise so that as we come before

the court now, the plaintiff is urging the liability of

the defendant John Savage to the corporation only

on account of the expenditure by the corporation,

by the board of directors and its officers, while un-

der his control, during the month of January, 1944,

of an aggregate of $8,387.42, which represents at-

torney's fees paid to Mr. Demoss in the sum of

$2,387.42 and Mr. O'Connor in three sums, one of

$1,500, one of $3,500, and expenses incident to the

services which they were employed by the payment

of those fees incurred in the sum of $1,000. It is

the contention of the plaintiff that the services and

the expenses for which payment was then made

were services rendered to and expenses incurred

for John E. Savage personally and not for the

corporation; and that the defendant Mr. Savage

simply took advantage on the eve of appointment

of a [3*] receiver for the corporation following

the entry of a judgment against him to cause to be

paid from corporate funds to his attorneys for

services and expenses incurred solely on his behalf;

justification for it apparently being that in the

legal proceedings in which the matters occurred,

the corporation was a defendant.

We will offer evidence to show that the presence

of this plaintiff" corporation as the defendant in

that case was necessary and occurred only for the

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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purpose of protecting the interests of the Lor-

raines, who, it was claimed, owned practically 95

per cent of the outstanding stock, which included

that which Mr. Savage claimed was his, against

the conduct of the business of the corporation by

Mr. Savage, and the incidents of which we here

complain are a part.

The evidence in the major part, your Honor, will

be documentary, and as far as our case in chief is

concerned, I think, as to persons, will be limited

to a brief examination of Mr. Demoss and of Mr.

O'Connor, and perhaps, though not certainly, of

Mr. Savage.

May I inquire of counsel, if your Honor please,

if he is prepared to stipulate these two books we

have many times seen before are minute books of

the plaintiff corporation I

The Court: It would seem to me if you have

examined those books before, you could say they

are or are not the books of the corporation. [4]

Mr. O'Connor: May it please the court, they are

the minute books, but I was addressing my atten-

tion to the particular dates he was proposing to

use.

The Court: Well, are they the minute books or

are they not the minute books ?

Mr. O'Connor: They are the minute books.

The Court: If you had never seen them before,

I could u.nderstand why you would have to examine

them, but evidently, from the statement of counsel,
|

you have seen them on many occasions. There
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shouldn't be any question about their being the

minute books.

Mr. Clark: I understand counsel stipulates they

are the minute books.

We would like to have, your Honor, these two

volumes marked for the purpose of identification.

TJie Court: They may be marked for identifica-

tion only as Plaintiff's Exhibits 1 and 2.

The Clerk: So marked.

(The volumes referred to were marked Plain-

tiff's Exhibits 1 and 2 for identification.)

Mr. Clark: Volume labeled 2 will be the first,

your Honor, and the other, which carries no number

on the outside, will be the next.

The Court: I didn't mean by my comment a

moment ago that I would foreclose the defendant

from proving that the minute [5] books weren't

correct or that they included something that was

not in the minute books. I just wanted him to

stipulate that they are the minute books. Whether

they are correct or not, I don't know.

I will give the defendants all the opportunity

they want to establish the validity or non-validity

of the books.

Mr. Clark: The one purpose in having them

marked for identification is that they are now in

the custody of the clerk and available for examina-

tion by counsel at any time.

I call Earl Demoss to the stand.
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EARL C. DEMOSS
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and

testified as follows:

The Clerk: Your name is Earl C. Demoss?

The Witness: That's right, yes.

Direct Examination

By Mr. Clark:

Q. Mr. Demoss, you are an attorney-at-law ?

A. Yes.

Q. Licensed to practice and engaged in the prac-

tice of your profession in this state ? [6]

A. Yes.

Q. Continuously for how many years last past?

A. Sixteen, I believe.

Q. How many? A. Sixteen, I think.

Q. You are acquainted with John E. Savage,

the defendant here? A. Yes.

Q. You have known him personally about how

long?

A. Oh, I guess 20 years. More than that, may-

be.

Q. Did you appear for Mr. Savage in action

No. 2990-Yin this court? A. Yes.

Q. From the beginning of that action until its

conclusion ? A. Yes.

Q. Were you during some portion of the time

while you have represented Mr. Savage a member

of the board of directors of the Lorraine Corpora-

tion, which was a defendant in that action?

A. Yes.
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(Testimony of Earl C. Demoss.)

Q. About when did you become a director of

that corporation?

A. I believe it was the 25th of May, 1943.

Q. At whose suggestion did you become a mem-
ber of that [7] board of directors'?

A. Well, at the suggestion of Mr. Cobb and Mr.

Savage, both.

Q. I couldn't quite hear.

A. At the suggestion of Mr. Cobb and Mr. Sav-

age.

Q. At that time were you personal attorney for

Mr. Savage?

A. I was—no, I was not personal attorney for

him or for the corporation, either.

Q. Were you then representing him in any mat-

ters as his lawyer?

A. Yes, in this matter, yes.

Q. At the time when you became a member of

the board of directors and while you were first a

member of the board, whom did the membership

consist of?

A. Mr. Savage, myself, and Mr. Wagner.

Q
Q
Q
A
Q
A

The last one? A. Mr. Wagner.

Mr. Wagner? A. Just a minute, now.

Were you elected

Wait a minute, please.

Oh, certainly.

Mr. Wagner resigned on the 5th or 7th of

January, 1944, and Mr. Rutherford took his

place. [8]

Q. I was speaking of the time when you first
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became a director, as you said. The board was then

composed of John E. Savage, yourself, Mr. Wag-
ner? A. That's right.

Q. Were you at any time elected to office of

that corporation? A. Yes.

Q. When with reference to the time of your

first election to the board? A. The same day.

Q. And to what office?

A. Secretary and treasurer.

Q. How long thereafter did you continue to hold

that office?

A. Until a receiver was appointed.

Q. And that was about when ?

A. I believe it was January 27, 1944.

Q. As a matter of fact, even after the receiver

was appointed and during a portion of the receiver-

ship you continued to hold the office, did you not,

although not transacting business?

A. I didn't do anything, no.

Q. I direct your attention, Mr. Demoss, to the

minute book of the company, which has been

marked for the purpose of identification as the

plaintiff's Exhibit No. 2, to the pages [9] which

purport to be the minutes of a special meeting of

the board of directors of the Lorraine Corporation

held on the 5th day of January, 1944, and I will

ask you to examine these pages and tell me if you

recognize those as being true minutes of the meet-

ing that was held on that day, and if it not be

subject to being a compound question, if the signa-

ture purporting to be yours at the end of those
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minutes is in fact your signature as secretary?

A. Yes.

Mr. O'Connor: Mr. Clark, if you make a state-

ment as to what you expect to show by those min-

utes, we might be able to stipulate to it and save

time.

Mr. Clark: In just a few moments, but let me
get them in the record first.

If your Honor please, we now offer in evidence

those minutes of January 5

The Court : Is this book 1 or 2 ?

Mr. Clark: Book 2, your Honor. They are min-

utes of the directors' meetings.

The Court : Is it Exhibit 1 %

Mr. Clark: No, your Honor, the exhibit is 2.

The Court : The identification is 2 ?

Mr. Clark: Yes. The volume is for identifica-

tion Exhibit No. 2.

The Court: This may be marked Exhibit 2-A.

What is the [10] day?

Mr. Clark: January 5, 1944. The pages are not

numbered, so I am unable to give you the numbers.

The Clerk: Is that received in evidence, your

Honor ?

The Court: 2-A may be received in evidence.

The Clerk: So marked.

(The volume referred to was received in evi-

dence and marked Plaintiff's Exhibit No. 2-A.)
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PLAINTIFF'S EXHIBIT No. 2-A

The Lorraine Corporation

Minutes of special meeting of the board of direc-

tors.

A special meeting of the Board of Directors of

The Lorraine Corporation was held at the office of

the corporation at No. 11510 S. Alameda Street, in

Lynwood, California, on the 5th day of January,

1944, at 2 :00 o 'clock in the afternoon pursuant to a

"Waiver of Notice.

There were present

Messrs. John E. Savage

Earl C. Demoss being a majority of the

directors of the corporation.

The secretary presented a written Waiver of the

time and place of the meeting duly signed by all

of the directors of the corporation. Upon motion

duly made and seconded and by the affirmative vote

of all present, it was unanimously resolved that the

same be filed.

The secretary then presented to the meeting the

written resignation of Mr. Charles D. Wagner, as a

director and vice-president of the corporation.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that said written resignation be filed and

that the resignation of Mr. Charles D. Wagner as

the director and vice-president of the corporation

be accepted.
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Plaintiff's Exhibit No. 2-A— (Continued)

Mr. Savage then nominated Mr. Wally Ruther-

ford to be director and vice-president of the corpo-

ration for the unexpired term of Mr. Wagner. Mr.

Demoss seconded the nominations. A vote being

taken, Mr. Savage and Mr. Demoss voted for the

election of Mr. Rutherford to be director and vice-

president of the corporation for the unexpired term

of Mr. Wagner and the president thereupon de-

clared Mr. Rutherford to be duly elected to the

office of director and vice-president of the corpo-

ration for the unexpired term of Mr. Wagner.

Mr. Rutherford was thereupon called into the

meeting and took part therein as a director of the

corporation.

Mr. Demoss then stated to the meeting that the

case brought against the corporation and John E.

Savage by David G. Lorraine had resulted in a

judgment in favor of said David G. Lorraine and

that an application had been made in said suit for

the appointment of a Receiver of this corporation.

Mr. Savage stated that as far as he was concerned

personally, he intended to appeal from said judg-

ment.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that this corporation prosecute an Appeal

from said judgment and contest said application

for a receivership and that Messrs. Earl C. Demoss

and August J. O'Connor be retained as attorneys for

the corporation to prosecute such Appeal from said
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Plaintiff's Exhibit No. 2-A— (Continued)

judgment and to oppose said application for re-

ceivership.

Mr. Demoss then stated to the meeting that Mr.

A. J. Hogan of the Douglas Aircraft Company, had

telephoned him on January 4, 1944, saying that

he had received the letter written by Mr. Demoss

to the Douglas Aircraft Company, Inc. on December

29, 1943, in conformity with the resolution passed

at the meeting of the Board of Directors of this

corporation on said day demanding payment of

$61,100.00 of their account. Mr. Demoss further

stated that he had thereupon proceeded to Mr. Ho-

gan 's office at 661 South Oxford Ave., Los Angeles,

California, and had there conferred with Mr. Ho-

gan for approximately one and a half hours trying

to induce Mr. Hogan to pay said $61,100.00 or some

part thereof but that Mr. Hogan had stated to him

that the Douglas Aircraft Company, Inc., would not

pay said amount or any part thereof.

Mr. Savage then stated to the meeting that he

had applied to the Security First National Bank of

Los Angeles, California, for a loan of $15,000.00 to

use as working capital for the corporation but that

said bank had refused to grant said loan.

Mr. Harris, the auditor of the corporation, was

then called into the meeting.

Mr. Harris stated to the meeting that the Security

First National Bank of Los Angeles, California, had

refused to grant a loan of $15,000.00 to the corpo-

ration. He further stated that the accounts payable
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Plaintife's Exhibit No. 2-A— (Continued)

of the corporation for the month of December, 1943,

amounted to approximately $7,500.00 which was due

to be paid January 10, 1944. He also stated that the

payroll for the week ending December 31, 1943, in

the amount of approximately $3,500.00 was unpaid

and that the payroll for the week ending January

8, 1944, would be approximately $3,500.00 and that

the wage claims due from said corporation on Jan-

uary 8, 1944, would amount to $7,000.00. He further

stated that the corporation was indebted to Mr. John

E. Savage in the sum of $15,542.50, to Mr. Earl C.

Demoss in the sxmi of $2,387.42 and to Mr. A. J.

O'Connor in the sum of $1,500.00 and Mr. Savage

had presented a bill to the corporation for services

in the amount of $7,150.00. He further stated that

the corporation owed $1,992.00 on contracts payable

and $4,776.90 to the Internal Eevenue Department,

these last two items, however, being payable in in-

stallments.

Mr. Harris further said that the balance of cash

on hand and in the bank for the corporation was ap-

proximately $900.00 and that he estimated that the

accounts receivable of said corporation other than

the amounts due from the Douglas Aircraft Com-

pany, Inc., would be about $13,000.00

Mr. Harris then stated to the meeting that it was

imperative that some ready cash be available to the

corporation without further delay and that if the

corporation was to proceed with its policy of build-

ing up a stock of oil well merchandise, which would
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Plaintiff's Exhibit No. 2-A— (Continued)

require an additional outlay of approximately $10,-

000.00, he considered that the minimum amount

necessary to be obtained was an additional $25,000.00

which would be needed at least until the account

owing by the Douglas Aircraft Company, Inc.,

could be collected.

The president presented to the meeting a bill of

Mr. Earl C. Demoss for legal services to the corpor-

ation in the amount of $2,387.42. Mr. Savage made

a motion that said bill be approved and paid. Mr.

Rutherford seconded the motion. A vote was had

and Mr. Savage and Mr. Rutherford voted for the

motion and the president of the corporation there-

upon declared said motion to be duly adopted. Mr.

Demoss did not vote.

The president then presented to the meeting the

bill of Mr. A. J. O'Connor for legal services ren-

dered to the corporation in the amount of $1,500.00.

Mr. Savage moved that said bill be approved. Mr.

Rutherford seconded the motion. A vote being taken,

Mr. Savage and Mr. Rutherford voted for the mo-

tion and the president thereupon declared said mo-

tion to have been duly adopted.

Mr. Savage then presented to the meeting his

bill for services and expenses amounting to $7,-

150.00. After discussion, Mr. Rutherford moved

that said bill be approved. Mr. Demoss seconded

the motion. A vote being taken, Mr. Rutherford and

Mr. Demoss voted for the motion and the vice-presi-
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Plaintife's Exhibit No. 2-A—(Continued)

dent thereupon declared said motion to have been

duly adopted.

Mr. Demoss then suggested to the meeting that

Mr. Savage be asked to loan to the corporation an

additional $25,000.00

A discussion was thereupon had and Mr. Savage

finally stated that if the corporation would execute

to him its promissory note for $40,542.50 with inter-

est at 7% per annum payable on demand and se-

cured by a Deed of Trust to the real estate at No.

11510 South Alameda Street, Lynwood, Los Angeles

County, California, and a Chattel Mortgage on the

furniture, machinery, equipment, and other chattels

of the corporation located in the buildings at No.

11510 South Alameda Street, in Lynwood, County

of Los Angeles, California, and to approve and pay

the account due him of $15,542.50, he would be will-

ing to make said loan.

Mr. Demoss then made a motion that it be

Resolved, that it is for the best interests of the

corporation that it proceed to manufacture a stock

of merchandise of gas and oil separators and other

oil well equipment up to the amount of $10,000.00,

and it is further

Resolved, that it is necessary that the proposal of

Mr. Savage be accepted in order to conserve and

promote the best interests of the corporation, its

stockholders and its creditors, and it is further

Resolved, that it is necessary and essential that
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Plaintiff's Exhibit No. 2-A—(Continued)

this loan be obtained in the sum of $40,542.50 from

John E. Savage, and it is further

Resolved, that upon the receipt from John E.

Savage of $40,542.50 the vice-president and the sec-

retary of this corporation be and they hereby are

authorized and directed to execute and deliver to

the said John E. Savage on behalf of this corpo-

ration its corporate note in the principal amount of

$40,542.50, with interest thereon at 7% per annum
from date payable on demand and that they also

execute and deliver to John E. Savage to secure

the payment of said note its Deed of Trust in words

and figures as follows, to wit:

Straight Note

This Deed of Trust, Made this 5th day of January,

1944.

Between The Lorraine Corporation, a Nevada

Corporation, having its principal place of business

in California in Los Angeles County, herein called

Trustor,

Whose address is 11510 South Alameda Street,

Lynwood, California.

California Trust Company

a California corporation, herein called Trustee, and

John E. Savage, herein called Beneficiary,

Witnesseth: That Trustor irrevocably Grants,

Transfers and Assigns to Trustee in Trust, With

Power of Sale, that property in Los Angeles County,

California, described as:
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Tract No. 6066 containing 3.98 acres com-

mencing at SW corner of Lot a thence N 7 Deg
31 Min W 179.32 ft thence S 84 Deg. 56 Min E
597.29 ft thence N 16 deg 18 Min 15 Sec E 65.88

ft to NE line of said lot thence SE thereon

to NW line of Imperial Highway thence S 57

deg 32 Min W 8.67 ft thence N 84 Deg 56 Min
W to place of beginning.

Together With the rents, issues and profits

thereof, Subject However to the right, power and

authority hereinafter given to and confeiTed upon

Beneficiary to collect and apply such rents, issues

and profits.

for the Purpose of Securing payment of the in-

debtedness evidenced by one promissory note sub-

stantially in the following form and performance

of each agreement of Trustor herein contained.

$40,542.50; Los Angeles, California, January 5th,

1944.

On Demand after date, for value received, I

promise to pay to John E. Savage, or order, at Los

Angeles, California, the sum of Forty Thousand

Five Hundred Forty-two and 50/100 Dollars, with

interest from date until paid, at the rate of 7 per

cent per annum, payable at maturity.

Should interest not be so paid it shall thereafter

bear like interest as the principal. Should default

be made in payment of interest when due the whole
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sum of principal and interest shall become immedi-

ately due, at the option of the holder of this note.

Principal and interest payable in lawful money

of the United States. If action be instituted on

this note I promise to pay such sum as the Court

may fix as attorney's fees. This note is secured

by Deed of Trust to California Trust Company, a

California corporation and a Mortgage of Chattels.

(Corporate Seal)

THE LORRAINE
CORPORATION,

By /s/ WALLY RUTHERFORD,
Vice-President,

By /s/ EARL C. DEMOSS,
Secretary.

A. To protect the security of this Deed of Trust,

Trustor agrees:

[1] To keep said property in good condition and

repair; not to remove or demolish any building

thereon; to complete or restore promptly and in

good workmanlike manner any building which may
be constructed, damaged or destroyed thereon and

to pay when due all claims for labor performed

and materials furnished therefor; to comply with

all laws affecting said property or requiring any

alterations or improvements to be made thereon;

not to commit or permit waste thereof; not to com-
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mit, suifer or permit any act upon said property

in violation of law; to cultivate, irrigate, fertilize,

fumigate, prune and do all other acts which from

the character or use of said property may be rea-

sonably necessaiy, the specific enumerations herein

not excluding the general.

[2] To provide, maintain and deliver to Bene-

ficiary fire insurance satisfactory to and with loss

payable to Beneficiary. The amount collected under

any fire or other insurance policy may be applied

by Beneficiary upon any indebtedness secured

hereby and in such order as Beneficiary may de-

termine, or at option of Beneficiary the entire

amount so collected or any part thereof may be re-

leased to Trustor. Such application or release shall

not cure or waive any default or notice of default

hereunder or invalidate any act done pursuant to

such notice.

[3] To appear in and defend any action or pro-

ceeding purporting to affect the security hereof or

the rights or powers of Beneficiary or Trustee ; and

to pay all costs and expenses, including cost of evi-

dence of title and attorney's fees in a reasonable

sum, in any such action or proceeding in which

Beneficiary or Trustee may appear.

[4] To pay : at least ten days before delinquency

all taxes and assessments affecting said property,

including assessments on appurtenant water stock;

when due, all incumbrances, charges and liens, with
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interest, on said property or any part thereof, which

appear to be prior or superior hereto ; all costs, fees

and expenses of this Trust.

Should Trustor fail to make any payment or to

do any act as herein provided, then Beneficiary or

Trustee, but without obligation so to do and without

notice to or demand upon Trustor and without re-

leasing Trustor from any obligation hereof, may:

make or do the same in such manner and to such

extent as either may deem necessary to protect the

security hereof, Beneficiary or Trustee being au-

thorized to enter upon said property for such pur-

poses ; appear in and defend any action or proceed-

ing purporting to affect the security hereof or the

rights or powers of Beneficiary or Trustee; pay,

purchase, contest or compromise any incumbrance,

charge or lien which in the judgment of either ap-

pears to be prior or superior hereto; and, in exer-

cising any such powers, pay necessary expenses,

employ counsel and pay his reasonable fees.

[5] To pay immediately and without demand all

sums so expended by Beneficiary or Trustee, with

interest from date of expenditure at seven per cent

per annum.

B. It is mutually agreed that:

[1] Any award of damages in connection with

any condemnation for public use of or injury to

said property or any part thereof is hereby assigned

and shall be paid to Beneficiary who may apply or
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release such moneys received by him in the same

manner and with the same effect as above provided

for disposition of proceeds of fire or other insur-

ance.

[2] By accepting payment of any sum secured

hereby after its due date, Beneficiary does not waive

his right either to require prompt payment when

due of all other sums so secured or to declare de-

fault for failure so to pay.

[3] At any time or from time to time, without

liability therefor and without notice, upon written

request of Beneficiary and presentation of this Deed

and said note for endorsement, and without affect-

ing the personal liability of any person for payment

of the indebtedness secured hereby. Trustee may:

reconvey any part of said property; consent to the

making of any map or plat thereof; join in granting

any easement thereon; or join in any extension

agreement or any agreement subordinating the lien

or charge hereof.

[4] Upon written request of Beneficiary stating

that all sums secured hereby have been paid, and

upon surrender of this Deed and said note to

Trustee for cancellation and retention and upon

payment of its fees. Trustee shall reconvey, without

warranty, the property then held hereunder. The

recitals in such reconveyance of any matters or

facts shall be conclusive proof of the truthfulness

thereof. The grantee in such reconveyance may be
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described as "the person or persons legally entitled

thereto.
'

'

[5] As additional security, Trustor hereby gives

to and confers upon Beneficiary the right, power

and authority, during the continuance of these

Trusts, to collect the rents, issues and profits of said

property, reserving unto Trustor the right, prior

to any default by Trustor in payment of any in-

debtedness secured hereby or in performance of any

agreement hereunder, to collect and retain such

rents, issues and profits as they become due and pay-

able. Upon any such default, Beneficiary may at

any time without notice, either in person, by agent,

or by a receiver to be appointed by a court, and

without regard to the adequacy of any security for

the indebtedness hereby secured, enter upon and

take possession of said property or any part thereof,

in his own name sue for or otherwise collect such

rents, issues and profits, including those past due

and unpaid, and apply the same, less costs and ex-

penses of operation and collection, including reason-

able attorney's fees, upon any indebtedness secured

hereby, and in such order as Beneficiary may deter-

mine. The entering upon and taking possession of

said property, the collection of such rents, issues

and profits and the application thereof as aforesaid,

shall not cure or waive any default or notice of de-

fault hereunder or invalidate any act done pursuant

to such notice.
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[6] Upon default by Trustor in payment of any

indebtedness secured hereby or in performance of

any agreement hereimder, Beneficiary may declare

all sums secured hereby immediately due and pay-

able by delivery to Trustee of written declaration

of default and demand for sale and of written notice

of default and of election to cause to be sold said

property, which notice Trustee shall cause to be duly

filed for record. Beneficiary also shall deposit with

Trustee this Deed, said note and all documents evi-

dencing expenditures secured hereby.

After the lapse of such time as may then be re-

quired by law following the recordation of said

notice of default, and notice of sale having been

given as then required by law, Trustee, without de-

mand on Trustor, shall sell said property at the

time and place fixed by it in said notice of sale,

either as a whole or in separate parcels, and in such

order as it may determine (but subject to any

statutory right of Trustor to direct the order in

which such property, if consisting of several known

lots or parcels, shall be sold), at public auction to the

highest bidder for cash in lawful money of the

United States, payable at time of sale. Trustee may
postpone sale of all or any portion of said property

by public announcement at such time and place of

sale, and from time to time thereafter may postpone

such sale by public announcement at the time fixed

by the preceding postponement. Trustee shall de-

liver to such purchaser its deed conveying the prop-
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erty so sold, but without any covenant or war-

ranty, express or implied. The recitals in such deed

of any matters or facts shall be conclusive proof of

the truthfulness thereof. Any person, including

Trustor, Trustee, or Beneficiary as hereinafter de-

fined, may purchase at such sale.

After deducting all costs, fees and expenses of

Trustee and of this Trust, including cost of evidence

of title in connection with sale, Trustee shall apply

the proceeds of sale to payment of: all sums ex-

pended under the terms hereof, not then repaid,

with accrued interest at seven per cent per annum

;

all other sums then secured hereby; and the re-

mainder, if any, to the person or persons legally

entitled thereto.

[7] Trustor, or if said property shall have been

transferred, the then record owner, together with

Beneficiary, may from time to time, by instrument

in writing, substitute a successor or successors to

any Trustee named herein or acting hereunder,

which instrument, executed and acknowledged by

each and recorded in the office of the recorder of the

county or counties where said property is situated,

shall be conclusive proof of proper substitution of

such successor Trustee or Trustees, who shall, with-

out conveyance from the Trustee predecessor, suc-

ceed to all its title, estate, rights, powers, and duties.

Said instrument must contain the name of the orig-

inal Trustor, Trustee and Beneficiary hereunder, the

book and page where this Deed is recorded, and the
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name and address of the new Trustee. If notice of

default shall have been recorded, this power of sub-

stitution cannot be exercised until after the costs,

fees and expenses of the then acting Trustee shall

have been paid to such Trustee, who shall endorse

receipt thereof upon such instrument of substitu-

tion. The procedure herein provided for substitution

of Trustee shall be exclusive of all other provisions

for substitution, statutory or otherwise.

[8] This Deed applies to, inures to the benefit

of, and binds all parties hereto, their heirs, legatees,

devisees, administrators, executors, successors and

assigns. The term Beneficiary shall mean the owner

and holder, including pledgees, of the note secured

hereby, whether or not named as Beneficiary herein.

In this Deed, whenever the context so requires ; the

masculine gender includes the feminine and/or

neuter, and the singular number includes the plural.

[9] Trustee accepts this Trust when this Deed,

duly executed and acknowledged, is made a public

record as provided by law. Trustee is not obligated

to notify any party hereto of pending sale under

any other Deed of Trust or of any action or proceed-

ing in which Trustor, Beneficiary or Trustee shall

be a party unless brought by Trustee.

[10] Any Trustor who is a married woman

hereby agrees that recourse may be had against her

separate property, but without hereby creating a

present or any lien or charge thereon, for any de-

ficiency after sale of the property hereunder.
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C The Undersigned Trustor Bequests that a copy

of any notice of default and of any notice of

sale hereunder be mailed to him at his address

hereinbefore set forth.

(Corporate Seal)

Signature of Trustor,

THE LORKAINE
CORPORATION,

By /s/ WALLY RUTHERFORD,
Vice-President.

By /s/ EARL C. DEMOSS,
Secretary.

State of California,

County of Los Angeles—ss.

On this 5th day of January, 1944, before me
Eleanor F. Morales, a Notary Public in and for

the County of Los Angeles, State of California, per-

sonally appeared Wally Rutherford, known to me to

be the Vice-President and Earl C. Demoss, known

to me to be the Secretary of the Corporation that

executed the within instrument, known to me to be

the persons who executed the within instrument on

behalf of the corporation within named, and ac-

knowledged to me that such Corporation executed

the same.

In Witness Whereof, I have hereunto set my hand
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and affixed my official seal in said County the day

and year in this certificate first above written.

[Seal] /s/ ELEANOR F. MORALES,
Notary Public in and for the County of Los An-

geles, State of California.

My Commission Expires July 22, 1947.

and that they are further authorized and directed

to execute and deliver to John E. Savage to secure

the payment of said note Chattel Mortgage in words

and figures as follows, to wit

:

Mortgage of Chattels

This Mortgage, Made the 5th day of January, in the

year 1944,

By The Lorraine Corporation, a Nevada Corpo-

ration, having its principal place of business in Cali-

fornia, in Los Angeles County, Mortgagor,

To John E. Savage of the County of Los Angeles,

State of California, Mortgagee, by occupation a

Witnesseth : That the Mortgagor mortgages to the

Mortgagee all that certain personal property

situated and described as follows, to wit:

All furniture, machinery, equipment and other

chattels located in the buildings at No. 11510 S. Ala-

meda Street, Lynwood, Los Angeles County, Cali-

fornia, and including among other items those de-

scribed in the Schedule attached hereto and made

a part hereof:
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Schedule

1 #4: Warner-Swasey Turret Lathe, M1420

1 Model ML Doall Contour Shaping Machine

1 Cincinnati #3 Milling Machine

1 Monarch Lathe

1 18'' Lodge & Shipley Lathe

1 22" Lodge & Shipley Lathe #26
1 Boye & Emmes 48" Swing 18" Engine Lathe

1 Radial Drill #D 52131 Western Heavy Duty

1 Lodge & Shipley 14" Lathe

1 24" Cincinnati Bickford Drill

1 Warner & Swasey Universay Turret Lathe

1 Gardner Model Compressor

1 Emery Wheel Stand Grinder

1 24" Bridgeford Lathe

1 32" Cincinnati Shaper

1 Peerless Hi Speed Saw
1 Fairbanks-Morse Threader

1 Fairbanks-Morse Broaching Machine

1 Thompson Universal Grinder

1 Wheel Stand Grinder

1 Circular Shear

1 Iron Bender

2 Lincoln Welding Machines

1 Flexible Shaft Grinder

1 Buffalo Bench Drill

1 Knapp Oven Furnace

1 #15 Buffalo Spindle Bench Drill

1 #1677 Delta Pedestal Model Carbide Tool

Grinder
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1 Peerless 13''xl3'' Universal 3-speed Metal Cut-

ting Saw
3 Sunnen Honing Machines

1 Southbend 10'' Turret Lathe

1 Southbend 10" Turret Lathe

1 Siindstrand #00 Rigid Mill

1 Index Vertical Mill

1 M & L Tapping Machine

1 #4 Gishold Universal Turret Lathe

4 #15 B Buffalo Drills

1 Clausing Bench Lathe

1 Logan 10'' Bench Lathe

1 Logan 10" Bench Lathe

1 BI Electric Oven

1 Hammond Surfacer

1 Walker-Turner Drill Press

1 Lee Tool Grinder

1 Delta Bench Drill

1 Miller Falls Bench Grinder

1 Miller Falls Bench Grinder

1 Vickers Pump & Valve Tester

1 #5 Gishold Universal Turret Lathe

1 Heavy Duty Grinder

1 Thor Universal Electric Drill

1 #5 Warner-Swasey Turret Lathe

2 Southbend Turret Lathes

1 Miller Falls Bench Grinder

1 Hi Power Chicago Grinder

Together with all attachments and equipment,

collets, chucks, slide tools, cutter holders, boring
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bars, reamers, turning tools, drills and every other

kind of attachment pertaining to and belonging to

each and every one of these machines.

Also all separate tools, including drills, cutting

tools, wrenches, machine tools of all kinds, now con-

tained in the tool room.

Also all office furniture, fixtures and equipment

of every kind and description, including ten desks,

six typewriters, two adding machines and all other

furniture and fixtures contained in the office

building.

as security for the payment to Mortgagee of Forty

Thousand Five Hundred Forty-two & 50/100 (|40,-

542.50) Dollars with interest thereon at the rate

of 7 per cent per annum, according to the terms and

conditions of a certain Promissory Note, of even

date herewith substantially in form as follows:

$40,542.50; Los Angeles, California, January 5th,

1944.

On Demand after date, for value received, I

promise to pay to John E. Savage, or order, at Los

Angeles, California, the sum of Forty Thousand

Five Hundred Forty-two and 50/00 Dollars, with

interest thereon from date until paid, at the rate of

7 per cent per annum, payable at maturity.

Should interest not be so paid, it shall become

part of the principal and thereafter bear like in-

terest therewith. Should default be made in the

payment of interest when due, the whole sum of

principal and interest shall, at the option of the
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holder of this note, become immediately due. Prin-

cipal and interest payable in lawful money of the

United States. This note is secured by a mortgage

of Chattels and a Deed of Trust to California Trust

Company, a California Corporation. If action be

instituted on this note I promise to pay such sum

as the Court may fix as attorney's fees.

(Corporate Seal)

THE LORRAINE
CORPORATION,

By /s/ WALLY RUTHERFORD,
Vice-President,

By /s/ EARL C. DEMOSS,
Secretary.

It Is Hereby Agreed, that if the Mortgagor shall

fail to make any payments as in the said Promissory

Note provided, then the Mortgagee may take pos-

session of said property, using all necessary force

so to do, and may unmediately proceed to sell the

same in the manner provided by law, and from the

proceeds pay the whole amount in said Note speci-

fied, or foreclose this Mortgage by action.

Out of the moneys arising from such sale the

Mortgagee may retain the unpaid principal and in-

terest together with the costs and charges of making

such sale or foreclosure (including counsel fees in

an amount not to exceed 10 per cent of the principal,

interest and advances due at the date of sale) and
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this Mortgage is intended to secure, and does secure,

the payment of all charges, payments and fees, here-

inabove mentioned.

It is also agreed that in case of enforcement of

this Chattel Mortgage by judicial sale, or otherwise,

the Mortgagee, his heirs or assigns, may become the

purchaser of the property herein described at any

sale thereof.

In this Mortgage, whenever the context so re-

quires, the masculine gender includes the feminine

and/or neuter, and the singlar number the plural.

In Witness Whereof the Mortgagor has executed

this instrument.

(Corporate Seal)

THE LORRAINE
CORPORATION,

By WALLY RUTHERFORD,
Vice-President.

By EARL C. DEMOSS,
Secretary.

State of California,

County of Los Angeles—ss.

On this 5th day of January, 1944, before me
Eleanor P. Morales, a Notary Public in and for

the County of Los Angeles, State of California,

personally appeared Wally Rutherford, known to

me to be the Vice-President, and Earl C. Demoss,

known to me to be the Secretary of the Corporation
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that executed the within instrument, known to me to

be the persons who executed the within instrument

on behalf of the Corporation within named, and ac-

knowledged to me that such Corporation executed

the same.

In Witness Whereof, I have hereimto set my hand

and affixed my official seal in said County the day

and year in this certificate first above written.

[Seal] ELEANOR F. MORALES,
Notary Public in and for the County of Los An-

geles, State of California.

My Commission Expires July 22, 1947.

and that they pay to said John E. Savage his claim

against said corporation in the sum of $15,542.50.

Mr. Rutherford seconded the motion. A vote was

taken and Mr. Demoss and Mr. Rutherford voted

for the motion. Mr. Savage did not vote. The Vice-

President then declared that said motion had been

duly adopted.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that the bill of Mr. A. J. O 'Connor hereto-

fore approved be paid.

Mr. Savage then made a motion that the bill of

Mr. Earl C. Demoss heretofore approved be paid.

Mr. Rutherford seconded the motion. A vote was

taken and Mr. Savage and Mr. Rutherford voted

for the motion. Mr. Demoss did not vote. The presi-
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dent declared said motion to have been duly

adopted.

Mr. Rutherford then made a motion that the bill

of Mr. Savage heretofore approved be paid. Mr.

Demoss seconded the motion. A vote was taken and

Mr. Rutherford and Mr. Demoss voted for the mo-

tion. Mr. Savage did not vote. The Vice-President

thereupon declared said motion to have been duly

adopted.

There being no further business before the meet-

ing, it was, upon motion duly made and seconded

and by the affirmative vote of all present, unani-

mously resolved that said meeting adjourn until

the 7th day of January, 1944, at 2 :00 o 'clock in the

afternoon.

/s/ JOHN E. SAVAGE,
President,

/s/ EARL C. DEMOSS,
Secretary.

Admitted in evidence October 4, 1951.

JBy Mr. Clark:

Q. I direct your attention to what purports to

be the minutes of a meeting of the board of direc-

tors of that company held on January 14, 1944,

and appearing in the same book. Exhibit 2 for

identification, and ask you to examine them and

tell me if you recognize them as true minutes of

that meeting and if the signature at the end, pur-
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porting to be yours, as secretary of the company,

is your signature.

A. That is correct, except I do not sign as sec-

retary.

Q. You sign there, I see, as a director.

A. Yes.

Mr. Clark: We offer in evidence these minutes

of January 14, 1944.

The Court: They may be received and marked

Exhibit No. 2-B.

The Clerk: So marked. [11]

(The minutes referred to were received in

evidence and marked Plaintiff's Exhibit No.

2-B.)

PLAINTIFF'S EXHIBIT No. 2-B

The Lorraine Corporation

Minutes of a Special Meeting of the Board

of Directors

A special meeting of the Board of Directors of

The Lorraine Corporation was held at the office of

Earl C. Demoss at 639 South Spring Street, Los

Angeles, California, on the 14th day of January,

1944, at 4 :00 o 'clock in the afternoon, pursuant to a

waiver of notice.

There were present

Messrs. John E. Savage

Earl C. Demoss

Wally Rutherford, being all of the di-

rectors of the Coi-poration.
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The secretary presented a written waiver of the

time and place of the meeting. Upon motion duly

made and seconded and by the affirmative vote of all

present, it was unanimously resolved that the same

be filed.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that a special meeting of the corporation

may be held at the office of Earl C. Demoss at 639

South Spring Street, Los Angeles, California, on

this date.

The president stated to the meeting that he was

the owner of 600,472.65 shares of stock of this Cor-

poration notwithstanding a judgment of the United

States District Court by Leon R. Yankwich, that he

was merely a trustee therefor. That said judgment

was not final, but was upon appeal to the United

States Court of Appeals, Ninth Circuit; that he

was convinced that the judgment was erroneous

and that he believed that Judge Yankwich had taken

a personal dislike to him and was prejudiced and

biased against him and in favor of the Lorraines.

He stated further that he could not understand how
it was possible that the contract of June 1, 1943,

could be construed to mean that he was purchasing

the stock for Lorraine, as the language used and

the situation of the parties at that time showed that

they could have had but one thing in mind and that

was to provide for the payment of a fee to him for

his services as a broker in case he consummated a
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sale to Mr. Roman, and nothing else. He further

stated that he could not understand how the judge

could find against him and hold that he was buying

the stock for the Lorraines, when the Lorraines at the

time of his purchase had signed a statement in Mr.

Bodkin's office to the effect that they had no right,

title or interest in and to said shares of stock or any

part thereof and that they did not, and never would,

assert any right thereto and that it was only upon

such statement that he purchased said stock for him-

self. He further stated that he could not understand

how the judge could give credence in any way what-

ever to the testimony of Lorraine, when it appeared

that he had been convicted by a jury in this very

Court, of filing a false income tax return and had

paid a fine upon said conviction of $15,000 and

when it also appeared that Lorraine had misap-

propriated some $2,400 of the funds of this corpo

ration and upon the discovery of which he was

discharged from his employment and that when he

was discharged from his employment, he had,

against direction of The Lorraine Corporation,

taken away and driven two automobiles belonging

to the Corporation, for every day of which driving

he was guilty of a felony under the laws of the

State of California ; and that it also appeared that

Lorraine now claims to be the owner of some 400,000

shares of stock of this Corporation, which stood in

the name of his wife and his attorney at the time

he went through bankruptcy and which on March 1,
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1943, were transferred to him upon the books of this

Corporation, whereas a list of assets attached to his

bankruptcy proceedings and sworn to by Lorraine

as being true and correct, state that he was the

owner only of ten shares of stock of the total value

of 25 cents.

The president further stated that on January 13,

1944, in the office of Mr. Henry G. Bodkin, Mr.

Oliver O. Clark stated to him and to Mr. Bodkin,

Mr. O 'Connor and Mr. Demoss, that Mr. Elliott was

in possession of a check for $20,000 of the Douglas

Aircraft Company, Inc. He further stated that said

check would be paid to The Lorraine Corporation

and applied on the account owing to The Lorraine

Corporation by the Douglas Aircraft Company, Inc.,

provided that The Lorraine Corporation would use

$15,542.50 thereof in full payment of the amounts

advanced by the president of this corporation to the

corporation, so that Lorraine could get the stock be-

longing to him, the said John E. Savage. The presi-

dent further stated that Mr. Elliott had procured

from the employees of the Douglas Aircraft Com-

pany three affidavits: two by one Monesmith, veri-

fied the middle of December, 1943, saying that un-

less Lorraine was put back in charge of this Corpo-

ration, the Douglas Company would transact no

further business with this Corporation, and one by

A. J. Hogan, to the effect that unless Judge Yank-

wich would appoint a receiver of this Corporation,

satisfactory to the Douglas Company, the Douglas

Company would give this corporation no further

I
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orders, but that aside from said affidavits, the

Douglas Company has continued to do business

with this Corporation on a cash basis, i.e., that the

Douglas Company pays cash upon the receipt of

the merchandise.

The president further stated that the only time

this Corporation has been properly managed within

the last ten or twelve years has been since he took

active charge of it on May 25, 1943. That in the

intervening eight months, he has paid up most of

its back taxes, he has put it on a profitable basis,

that the employees are satisfied and loyal and that

its relationship between the Corporation and its cus-

tomers is good except with the legal department of

the Douglas Company.

The president further stated that there was no

question but that the controversy was merely a pri-

vate quarrel between himself and Lorraine as stock-

holders of the Corporation and that Judge Yank-

wich had so stated, but that it now seemed to him

that the judge might appoint a Receiver for the

Corporation. He further stated emphatically that

to appoint a Receiver of this Corporation would

ruin it and its business and inevitably lead to its in-

solvency. He therefore requested that the Directors

of this Corporation pass a resolution to provide

funds for legal and other expenses in opposing the

Application for Receivership and in case said ap-

plication was granted, to prosecute an appeal there-

from and asked that his remarks be spread upon

the Minutes of this meeting.
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A motion was then made by Mr. Savage and

seconded by Mr. Rutherford that the remarks of the

president of this Corporation be spread upon the

Minutes of this Corporation. A vote was taken and

Mr. Savage and Mr. Rutherford voted in favor of

the resolution. Mr. Demoss voted against it. The

president then declared said motion to have passed

and directed the secretary to enter his remarks upon

the minutes of this meeting.

A motion was then made by Mr. Savage, seconded

by Mr. Rutherford, that this Corporation oppose

the application now pending for the appointment

of a receiver of the affairs of this Corporation and

that if such application should be granted, that this

Corporation prosecute an appeal therefrom and take

all steps necessary and proper in relation thereto

and that the officers of this Corporation be author-

ized and directed to pay to the attorneys for this

corporation the sum of $3,500 on account of their

attorney fees in regard to said receivership pro-

ceedings and a further sum of $1,000.00 as and for

their disbursements and expenses incurred in such

proceedings. A vote was taken and Mr. Savage and

Mr. Rutherford vote in favor of the motion. Mr.

Demoss did not vote. The president declared said

motion to have been duly adopted.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

Resolved, That the principal place of business of

the above-named corporation, now located at 8
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Boggs Building, 319 Fremont Street, in Las Vegas,

Clark County, State of Nevada, be and the same
is hereby changed to 511 N. Carson St., in Carson

City, Ormsby County, State of Nevada; and be it

further

Eesolved, That the President and Secretary of

this corporation be and they are hereby, instructed

to certify to and file a copy of this resolution in the

office of the Secretary of State of the State of Ne-

vada, and likewise a copy of this resolution with

the County Clerk of Clark County, and the County

Clerk of Ormsby County, State of Nevada, as re-

quired by law to effect such change of Principal

Place of Business; and be it further

Resolved, That United States Corporation Com-

pany with office located at 511 N. Carson Street, in

the City of Carson City, State of Nevada, be and

the same hereby is appointed Resident Agent of

above named corporation in lieu of A. W. Ham,

formerly its Resident Agent.

There being no further business before the meet-

ing, it was, upon motion duly made and seconded

and by the affirmative vote of all present, resolved

that the meeting adjourn.

/s/ JOHN E. SAVAGE,

/s/ EARL C. DEMOSS,

/s/ WALLY RUTHERFORD.

Admitted in evidence October 4, 1951.
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Mr. Clark: Will counsel stipulate that follow-

ing and almost immediately, either that day or

within a day or two of said meeting of January 5,

1944, the plaintiff corporation actually paid to Mr.

Demoss, this witness, the sum of $2,326 as attorney's

fees, and the sum of $62.42 as expenses, as ap-

proved by these minutes ?

Mr. O'Connor: So stipulated.

Mr. Clark: Will counsel stipulate that either on

the day of January 5, 1944, or within a day or two

thereafter, the plaintiff corporation actually paid

to Mr. O'Connor the sum of $1,500 as attorney's

fees as approved in these minutes of January 5th,

1944?

Mr. O'Connor: So stipulated.

Mr. Clark: Will counsel stipulate either on the

14th day of January, 1944, or within a day or two

thereafter, the plaintiff corporation actually paid

to Mr. O'Connor the sum of $3,500 as attorney's

fees as approved in the minutes of this meeting of

January 14, 1944?

Mr. O 'Connor : So stipulated.

Mr. Clark: Will counsel also stipulate that at

or about the same time this plaintiff corporation

also paid to Mr. O'Connor the additional sum of

$1,000 as expenses as approved in the minutes of

this meeting of January 14, 1944 ? [12]

Mr. O'Connor: So stipulated.

Mr. Clark: And will counsel stipulate none of

those moneys has ever been repaid to the corpora-
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tion, either by the attorneys who received them, or

by Mr. Savage?

Mr. O'Connor: So stipulated.

The Court: You mean returned by cash? You
are not stipulating no services v^ere rendered?

Mr. Clark: Oh, no; I mean the moneys.

The Court: You are just talking about the

money ?

Mr. Clark: Yes. In other words, they had been

retained.

The Court: Are you willing to stipulate that

these attorneys, these parties rendered any services

subsequent to the payment of the attorney fees?

Mr. Clark: Yes, but not for the corporation,

your Honor. We are going to show that.

The Court: Before you proceed, is there any-

thing illegal for a member of the board of directors

of a corporation to be its attorney and then collect

fees as the attorney?

Mr. Clark: No, your Honor. We do not think

there is, and if we thought there was, I would be

the last person to urge it, because it is a matter

of common practice.

The Court: There is nothing wrong in a cor-

poration being formed and hiring one of the mem-

bers of the board of directors to represent it in a

legal capacity is there? [13]

Mr. Clark: Nothing whatsoever. If the services

for which the corporation pays him are in fact

services rendered to the corporation, there is no

objection to it, either legally or morally, but our
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contention is the services were rendered for John

Savage and not for the corporation.

The Court: May I ask you one question?

Mr. Clark: Yes, your Honor.

The Court: Were these attorneys' fees for serv-

ices to be rendered in the future or were the attor-

neys ' fees for services rendered in the past?

Mr. Clark: My interpretation of the minutes of

the two meetings is that they were for services to

be rendered, and in fact

The Court: May I ask you another question?

Mr. Clark: Yes, indeed, your Honor.

The Court: Were Mr. Demoss and Mr. O'Con-

nor the attorneys for the corporation prior to the

date of these minutes?

Mr. Clark: I assume throughout the time while

Mr. Savage was president of the corporation, which

began in May, 1942, wherein the corporation had

any attorney, Mr. Demoss, and at a later date

The Court: Let's just ask him and find out.

Let's not assume.

Did you perform any legal services for the [14]

corporation prior to January 5, 1944?

The Witness: Yes, I did.

The Court: Did you get paid for that?

The Witness: Yes.

The Court: Were you paid in full?

The Witness: I was paid—if I recall correctly,

this bill for $2,300 paid me up to December 29, 1943.

The Court: That is, the attorney's fees, the
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check or the money you got on or about January

5, 1944, paid you up to December, 1943?

The Witness: December 29, I believe.

The Court: Then it is your contention this

money was for services rendered?

The Witness: Yes.

The Court: And not for services to be rendered

in the future?

The Witness : The $3,500 and the $1,000 was for

future and some past services, but Mr. O'Connor

and I both rendered our bill, as I recall, on Decem-

ber 29, 1943. His was for $1,500 and mine was

$2,300.

The Court: Was that bill rendered in writing?

The Witness: Yes.

The Court: Have you got the statement?

Mr. Clark : No, we have not, your Honor. I was

going to ask the witness about it. [15]

Q. Will you state, Mr. Demoss, what services

you rendered for which this bill of $2,387.42 was

presented and ordered paid?

A. That was for the services in the case of Lor-

raine against John E. Savage and the Lorraine

Corporation, No. 2990 in the records of this court,

excepting that I had previously been paid $1,500

and disbursements for opposing you and Judge

Preston in an application for receiver pendente lite.

Q. In the Superior Court or here?

A. In this case, 2990, in this court. That was a

hearing before Judge McCormick.

Q. Now that we may imderstand it clearly, it is



78 John E. Savage vs.

(Testimony of Earl C. Demoss.)

my understanding of your testimony that the siun

of $2,387.42 was paid to you for services, as you

billed, in the action 2990-Y in this court?

A. That's right.

Q. Will you state to the court what your serv-

ices in that respect consisted of ? What did you do ?

A. Well, when the case was first brought to fed-

eral court for a receiver pendente lite, you and

Judge Preston argued that before Judge McCor-

mick, and I opposed that, and the receiver pendente

lite was refused.

I was paid for that, oh, I don't know, about

August, I think. [16]

Q. First, may I inquire

A. But all my other services were included in

this $2,300 deal.

Q. Did the item of $2,387.42 include compensa-

tion to you for your services in resisting the appli-

cation of Mr. Lorraine for a receiver before Judge

McCormick? A. No, it did not.

Q. That was paid for separately ? A. Yes.

Q. Is it a fact, then, that the services for which

you received the $2,387.42 were rendered by you

after Judge McCormick had denied the receiver

pendente lite?

The Witness: May I have that question read,

please ?

Mr. Clark: Will you read the question, Mr.

Reporter ?

(Question read.)
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The Witness : Yes, with the possible exception

—

I don't know how I billed for it. The only thing I

did that there could be any argument about is draw

an answer. I don't know whether I drew that be-

fore or after, or whether that was included in the

$1,500 bill or not.

The Court: Mr. Clark, may I ask a question?

Mr. Clark: Yes, indeed, your Honor.

The Court: Have you got books and records of

the Lorraine Corporation to show the amount paid

out for attorney fees? [17]

Mr. Clark : The only thing we have, your Honor,

is the record in the minutes, and also the admis-

sions of the parties that they were paid, both in the

other case, 2990-Y, and here. I think there is no

dispute about the moneys having been paid, but we

do not have a copy of the statement rendered.

The Court: Didn't the corporation keep a set of

books showing disbursements, the amount of money

paid? There ought to be a sheet for attorneys' fees

for Mr. Demoss and Mr. O'Connor.

Mr. Clark: I am trying to inquire and, your

Honor, as recently as last night I inquired for those

sheets, but the corporation went through a lot of

vicissitudes. It went through a receivership, the

management under Mr. Savage, the management

under Mr, Lorraine, and then through a so-called

consolidation of this corporation with another cor-

poration, and I haven't yet been able to find the

particular record of that account. I did not, how-

ever, attach so much importance to it because of
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the admissions by counsel in the other case, which

I was sure would be followed here. I think before

the examination of this witness is concluded, it will

be developed with certainty.

The Court: All right.

Mr. Clark: I now show to Mr. O'Connor a

transcript of the oral decision of the court on the

application of the plaintiff for the appointment of

a receiver in 2990 Civil in [18] this court under

date of June 30, 1943. It is part of the official

records.

Q. (By Mr. Clark) : I hand this to you, Mr.

Demoss, and ask you if this is the decision of the

court in the matter of the application for a re-

ceiver in which you represented the corporation?

A. I think it is.

Q. Is it a fact, Mr. Demoss, that in those same

proceedings you also represented the defendant

John E. Savage?

A. Well, I represented both of them, but—^yes,

I represented both of them.

Q. And is it a fact that in every document which

you filed in those proceedings wherein you stated

the clients whom you represented, you stated both

the Lorraine Corporation and John E. Savage as

your clients in that matter?

A. I think so, yes.

Mr. Clark: We offer in evidence, if your Honor

please, the oral decision of the court in that matter.

The Court: It may be received and marked

Plaintiff's Exhibit 3.

11
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The Clerk: So marked, Plaintiff's Exhibit 3.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 3.)

Mr. Clark: May I inquire this of your Honor?

Would it not be better if we went ahead and put

the evidence in [19] without offering to read the

documents as we go along?

The Court: If you want to read them into the

transcript, you better read them as you go along.

If you don't want to read them in the transcript,

then I can read them after you get them in evi-

dence. There is no reason why they should be

copied again into the record.

The Clerk: Do you want to receive this in evi-

dence ?

The Court: Exhibit 3?

The Clerk: Yes.

The Court: Yes, it may be received in evidence.

May I ask another question, Mr. Clark?

Mr. Clark: Yes, your Honor, indeed.

The Court: Assume Mr Demoss represented not

only the corporation, but also Mr. Savage, are we

going into the question here of "whether or not the

charges made to the corporation are reasonable, or

if I find that there was any services rendered to

the corporation, is that sufficient to justify the

payment ?

Mr. Clark: No, I think not, your Honor. It is

a double-barreled question. We shall ask the court

first to find there was no service actually rendered
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to the corporation for which the corporation should

pay.

Second, if your Honor should find to any extent

the services rendered were rendered for the benefit

of the corporation, then we would ask your Honor

to fix a reasonable [20] value of those services.

Our contention will be that if they did anything

for which the corporation should compensate them,

it would be only a very nominal compensation that

would be paid.

The Court: Is there an issue raised in these

pleadings as to the reasonable value of the services

rendered *?

Mr. Clark: We go all out and say there were no

services rendered.

The Court: Supposing I find there were some

services rendered? Am I not stopped right there?

Mr. Clark: I think not, since the greater in-

cludes the lesser. If your Honor should be unable

to find no services were rendered, since it is a suit

in accounting, your Honor could find out what serv-

ices were rendered and the reasonable value of

those, and did the corporation overpay.

The Court: What do you think, Mr. O'Connor?

Mr. O'Connor: Your Honor, I think you have

raised a very important point. I see nothing in the

pleadings with reference to payment of attorney

fees and that personal services rendered to Mr.

Savage have been paid by the corporation. I find

in the complaint merely a statement that Mr. Sav-

age misappropriated and stole the funds of the
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corporation, and seeking to have an offset against

the note and trust deed and mortgage which have

been paid.

The Court: I went over the pleadings casually.

I didn't [21] have time to go over them very

minutely. I know that this is a suit based on ac-

counting, but I did not get by going over the

pleadings that we were to pass on what was the

reasonable value of the services rendered. If I find

that there were any services rendered, even though

very minutely, am I not stopped there? Can I go

further and say, ''Well, now, I will look into the

question of reasonable value and determine what

the reasonable value is"?

Mr. Clark: No, we think not, your Honor, be-

cause the charge is made, almost in that language,

that the defendant John E. Savage while president

of the corporation and by virtue of his power mis-

appropriated the funds of the corporation in a sum

in excess of $15,000.

In proof of that misappropriation, in part, we

are undertaking to show he paid, ostensibly for the

services of attorneys and expenses incurred in mat-

ters for the corporation, the sum of 8,300 odd dol-

lars, whereas, as a matter of fact, those things were

paid for services rendered to himself and for which

the corporation should not have paid anything.

That being true, since the president of the cor-

poration took money of the corporation to pay his

own debts, it is a misappropriation of funds.

Now, then, if your Honor finds that the whole
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of it is not his, but that part of it is, in other

words, that a portion of that money was so paid

in compensation of legal [22] services rendered for

him and not for the corporation, and expenses in-

curred for him and not for the corporation, that,

then, would be the amount of misappropriation,

but it comes definitely within the charge of mis-

appropriation in the amount of $15,000.

The Court: You might keep that issue in mind.

Mr. Clark: Indeed, I will.

The Court: When we get to the question of

argument.

Mr. Clark: Now, may I say this, your Honor,

that some of the matters that we shall offer in evi-

dence contain a recognition by a statement of Mr.

Savage himself that the controversy in which these

services were rendered and expenses were incurred

and which was paid for by corporate funds, was

only a private controversy between himself and Mr.

Lorraine or the Lorraine family.

We find also in the statement now before the

court of Judge McCormick in denying the receiver

pendente lite, that this is a private controversy

between the parties who owned the stock of the

corporation and the witness, or Mr. Savage, and

then before Judge Yankwich, we shall show by

evidence of his statements in that very litigation

that it was a private controversy between Mr. Lor-

raine and his wife and Mr. Savage involving the

control and interest of the stock of that corporation.

The corporation was only there, incidentally, [23]

'
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for the single purpose, as Judge Yankwich stated,

and we shall show the court, of enabling the court

to control the books and the records and the stock

certificate books and business of the corporation so

that the damage could not be done to those who
in fact he found were the owners of the stock, but

the business was being run by Mr. Savage. It isn't

a quarrel with the corporation at all.

It just simply states there that while the other

people are fighting over it, you have to control it

in order that you can control the actions of the

parties who are contending for the ownership or

control and interest of the stock. That is our posi-

tion in a nutshell.

We will support it, first, as we have already, by

the statement of Judge McCormick when he denied

that receivership pendente lite. We will support it

by the statement of Mr. Savage voluntarily made

in direct testimony given that it was such, and by

Judge Yankwich himself in the course of the liti-

gation.

The Court: The case before Judge McCormick,

2990-M, was Lorraine, plaintiff, vs. Savage and

Lorraine Corporation %

Mr. Clark: That is true.

The Court: What was the title of the case be-

fore Judge Yankwich?

Mr. Clark: That is the same case. [24]

The Court: Is this the same case?

Mr. Clark: Absolutely.

The Court: There were not two cases then?



86 John E. Savage vs.

(Testimony of Earl C. Demoss.)

Mr. Clark: No. One case, your Honor. As I

say, the whole controversy involved the question of

who owned the major portion of the outstanding

stock. There were about 1,196,000 shares of stock

outstanding, and if the position of Mr. Lorraine

was correct, as Judge Yankwich found that it was,

and the Circuit Court affirmed it, he owned 95 per

cent of the outstanding stock, and Mr. Savage

owned only about 5 per cent, and that was it. So

the whole question is who owned that larger body

of stock.

The Court: All right.

Q. (By Mr. Clark): Will you state, Mr. De-

moss, the character of the services which you say

you rendered on behalf of the Lorraine Corporation

after the denial of the receivership pendente lite

by Judge McCormick in this suit, 2990-M, and

later Y?
A. Well, we drew up the pleadings. I don't

recall offhand whether we had any motions, but I

don't think so. I filed an answer. You have the

record there before you which will show it.

Q. That's right.

A. And then we prepared it for trial, and the

case was tried, and then there were the usual pro-

cedures, motions for [25] new trial, judgment, find-

ings of fact, proposed findings of fact, and all of

those things, which are in the file. The file will

show all of that there.

The fact of the matter is I was busy on this case
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pretty near all the time one way or another from

then on until next spring.

Q. Were the $62.42 expenses for which you were

reimbursed by virtue of resolution adopted on the

5th day of January, 1944, incurred by you during

the rendition of services to which you have now
testified after the denial of the receivership pen-

dente lite? A. I think so.

Q. Do you recall offhand about what they were

for? A. Well, no.

Q. It is a very small matter.

A. No. I have got a list of them there in those

papers somewhere. I got them all out.

Q. Over the adjournment would you mind pro-

ducing them and we will save time, and let us have

them? A. Yes. I will give them to you.

Q. Did you receive any portion of the moneys

paid to Mr. O'Connor for fees as authorized in the

resolution adopted by the board at the meeting of

January 5, 1944, and the meeting of January 14,

1944, which aggregated $5,000?

A. I don't just recall the dates, Mr. Clark, [26]

but I received $2,326, or whatever it was, and Mr.

O'Connor received the $1,500. I think that was at

the meeting of January 5.

Q. That's right.

A. Then I think on about the 14th of January,

we had another meeting.

Q. That's right.

A. And at that meeting they voted Mr. O'Con-

nor $3,500 for fees and $1,000 for disbursements.
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Q. That's right.

A. Of that $3,500, I received half.

Q. What services did you render? What did

yoTi do for your one-half of that $3,500?

A. We opposed your motions for accounting,

receivership, and everything. We had, I believe we

had 10 appeals of this case to the Circuit Court of

Appeals. We had a petition for writ of super-

sedeas, a petition for writ of prohibition, a petition

for writ of certiorari to the United States Supreme

Court, State court action for injunctions, and we

had a writ of mandamus, although I think that was

personal to Mr. Savage. Well, we were in court, as

you know, pretty continuously clear up to the end

of 1945 in this case.

Q. The State case to which you refer, is that

the case in the action 2990 which was commonly

referred to as the one before Judge Vickers? [27]

A. Oh, no; that was before

Q. Judge Wilson?

A. Judge Wilson. I think that was personal to

Mr. Savage, too, if I recall correctly.

Q. The services to which you have testified that

you rendered, as you say, for the corporation, and

for which you received a portion of the $5,000 in

fees paid to Mr. O'Connor by virtue of the reso-

lutions of January 5 and January 14, were rendered

in this action No. 2990; is that right?

Mr. O'Connor: Mr. Clark, you misstated it. He
didn't state he received any half of the $5,000

The Court: I can't hear what you are saying.



The Lorraine Corporation 89

(Testimony of Earl C. Domoss.)

Mr. O'Connor: My objection is it assumes a fact

not in evidence. The witness has not stated he got

half of the $5,000. He got one-half of the $3,500

paid to me.

Mr. Clark: I will reframe the question.

The Court: Very well.

Q. (By Mr. Clark) : Mr. Demoss, were the

services for which you received one-half of the

$3,500 that was paid pursuant to the resolution of

January 14, 1944, to Mr. O'Connor, rendered by

you in this action No. 2990 in this court?

A. Together with what we rendered in the Cir-

cuit Court of Appeals and the United States

Supreme Court.

Q. Wasn't that in connection with action [28]

2990? A. Right.

Q. You did make reference, however, to having

done some work in an action in the State court

before Judge Wilson? A. Yes.

Q. Is that right? A. Yes.

Q. Do you remember the number of that trans-

action ? A. No.

Q. I have the files under subpoena and they

were here this morning, but they will be here dur-

ing the early part of the afternoon again.

In that action, did you appear before for Mr.

Savage and for the corporation?

A. No. I think—I don't know how I appeared

by that action. That proceeding was to keep Judge

Yankwich from giving the stock to Mr. Lorraine

until Mr. Savage had been paid what Mr. Lorraine
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owed him for the stock, so, as I said a while ago,

that is hardly a corporation matter.

Q. It was a personal matter of Mr. Savage?

A. Yes, and so was the mandamus in the Circuit

Court of Appeals following that.

Q. Then I think we are clear, are we not, in our

understanding that the services rendered by you,

for which you were paid the one-half of the $3,500

item referred to, included services rendered by you

in the State case before Judge Wilson, [29] which

involved Mr. Savage, and also in the 2990 in this

court •? A. No.

Q. Then will you make it clear?

A. We got as much out of Mr. Savage as we

got out of the corporation. All the services I ren-

dered for the corporation were in this action, but

all the services I rendered were not for the cor-

poration. Some were for Mr. Savage and some

were for the corporation.

The Court: May I ask a question?

Mr. Clark: Yes, indeed, your Honor, at any

time.

The Court: I understand Mr. Savage paid you

for the services you rendered?

The Witness: Oh, yes.

The Court: In other words, he paid you just as

much as the corporation paid you?

The Witness: All told, we received from the

corporation $100 more than we received from Mr.

Savage in fees, and we received from Mr. Savage

$3,000 more for disbursements than we received



The Lorraine Corporation 91

(Testimony of Earl C. Demoss.)

from the corporation. So the litigation cost Mr.

Savage more than it cost the corporation, the whole

thing.

Q. (By Mr. Clark) : The actual compensation

for legal services paid by Mr. Savage was about

$100 less than what the corporation paid?

A. In total, that is the way I have it figured

out. [30]

Q. And that for which he paid included the

services rendered by you in the State case before

Judge Wilson, which did not involve the corpora-

tion; is that true?

A. It all grew out of the same case. Judge

Yankwich decided Mr. Savage, before he gave up

this stock, was to be reimbursed in two ways. One,

for what Lorraine owed him and, second, for what

the corporation owed him. It was those two things

we were fighting for. Sometimes it was on one

angle and sometimes on the other.

Q. What I want to make clear is that the total

compensation paid by Mr. Savage to you and Mr.

O'Connor for legal services, to which you have

testified, and which was $100 less than what the

corporation paid, included the services that you

rendered in that action in the State court before

Judge Wilson?

A. I don't think I said that. If I did, I was

mistaken.

Q. That's all right.

A. I said Mr. Savage's total bill for attorney

fees was only $100 less than the corporation paid,
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but that was just Mr. O'Connor and me. We paid

Mr. Harry McClean $1,650 for arguing the case in

the United States Circuit Court of Appeals.

Q. But that was in the litigation which origi-

nated as 2990? [31]

A. Yes. But Mr. O'Connor and I didn't get all

the money. When it is all washed up, Mr. Savage

paid out about $8,000 and Lorraine paid about

$8,100. That is roughly speaking. The Lorraine

Corporation paid this $1,000 for disbursements,

plus the $62 which I got and $3.00 and something

on the other one, and Mr. Savage paid out about

$3,000 for disbursements.

Q. I think we understand each other, but I did

want to make this clear, that the figure estimated,

about $8,000 paid by Mr. Savage for attorneys' fees

did include the attorneys' fees in the State case

before Judge Wilson, which involved Mr. Savage

and not the corporation.

A. I suppose it did.

Q. Now, do you know, Mr. Demoss, for what

expenses the $1,000 received from the corporation

by Mr. O'Connor on or about the 14th day of Jan-

uary, 1944, was paid?

A. May I have that question again?

Mr. Clark: May the question be read?

(Question read.)

The Witness: I can't tell you offliand, but we
have got a whole stack of checks there for some

$4,000, which shows where it went to.
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Q. (By Mr. Clark) : Would you over the ad-

journment produce the statement of the use made
of that $1,000?

A. We didn't segregate it from the other. We
just [32] kept paying out money and when we
didn't have enough, we would call on Mr. Savage

for more money, and then pay that out.

Q. Would that be for the full $4,000?

A. If you want it right now, I have got it all

written out.

Q. Have you got it with you? A. Yes.

Q. Is it convenient for you to step down and get

it so we might have it in the record here?

A. Yes.

Mr. O'Connor: Let the record show I am giving

counsel a copy of that. I made several copies of

the itemization that correctly shows the disburse-

ments of all those items, making up the $1,000.

The Court: Do you want it marked?

Mr. Clark: Yes. Without taking the time to

examine it here, may it be marked for identifica-

tion, and then I will examine it and offer it later.

The Court: It may be marked for identification

only as Exhibit 4.

The Clerk: So marked.

(The exhibit referred to was marked Plain-

tiff's Exhibit No. 4 for identification.)

Mr. Clark: Your Honor, we now offer in evi-

dence the [33] judgment roll in action No. 2990-M,

as it started, and it wound up, I think, as 2990-Y,
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in this court, and by that I mean for the purpose

of this oifer the complaint, the answer of the de-

fendants, findings of fact, conclusions of law, and

the judgment, and we offer that by reference to the

originals contained in the official file of that case

in this court, and say to your Honor that we will

be prepared to supply the court, if the court so

desires, with photostatic copies of them, although

they are right here. They are contained in this

Volume 1. There are four volumes in the case. It

is at the very beginning of Volume 1.

What is the court's pleasure?

The Court: Is there any objection?

Mr. O'Connor: No objection.

The Court: They may be received. I don't know

whether it is necessary to go to the expense of hav-

ing the photostats made.

Mr. Clark: I didn't know, either.

The Court: We will receive the judgment roll

in action 2990-M as Exhibit 5.

The Clerk: So marked.

(The exhibit referred to was received in evi-

dence and marked Plaintiff's Exhibit No. 5.)

Mr. Clark: We now offer in evidence the appli-

cation of the plaintiff David G. Lorraine in this

action, No. 2990-Y, [34] for the appointment of a

receiver of the Lorraine Corporation after the entry

of judgment, which has been received in evidence

here.

I may say, your Honor, that the judgment was
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entered, as I recall, on the 30th day of November,

1943; the application for the appointment of a re-

ceiver was made in the month of December, and

the receiver was actually appointed on either the

25th or 27th day of January, 1944, and it was dur-

ing the period between the entry of the judgment

and the appointment of the receiver that the meet-

ings of January 5 and 14 in evidence here were

held.

The Court: Is there any objection?

Mr. O'Connor: No objection.

The Court: It may be received and marked Ex-

hibit No. 6.

The Clerk: So marked.

(The exhibit referred to was received in evi-

dence and marked Plaintiff's Exhibit No. 6.)

The Clerk : Should these be marked right in the

file, your Honor?

The Court: Yes, I think they should be identi-

fied in some way. What is the date?

Mr. Clark: It can be done only by an order of

court and then by the clerk, and I would assist him

in doing that. The 2990-Y, of course, is finished

litigation, excepting as [35] the documents in that

record are useful in some other litigation, such as

this, and this is the only one pending that I have

any knowledge of, so there is no useful purpose

served in the order in which they appear in the

files. If your Honor would permit it, I would un-

dertake to change them in the presence of the clerk
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and we would disassemble the volume and put to-

gether the ones we intend to offer,

I wanted next to offer in connection with the

application for that receiver the affidavits that were

filed in support of the application and the affidavits

filed in opposition to it, and then the order of the

court appointing the receiver. I would take the file

apart with the clerk and put those together and

fasten them together separately so that your Honor

would have them all together.

The Court: You may get in some trouble with

the clerk's office. I might order it done and the

clerk might overrule me.

Mr. Clark: I would take the chance.

The Court: We will take a recess. I will have

Mr. Enstrom find out from the clerk's office if we

can mutilate those volumes.

Mr. Clark: It would be a great convenience.

They are just fastened together.

The Court: Yes, I know, and it is easy to take

them out, but those volumes happen to be perma-

nent records. Whether or [36] not the clerk would

want it changed in any way, I am rather doubtful.

Mr. Clark: I will say this, your Honor. Every-

thing in one of these voliunes will still be in the

volume, but it will be in a different order, that's

all. I am only asking to rearrange the order.

The Court : The clerk may insist on your taking

photostats of them.

Mr. Clark: That is expensive, of course.

The Court: Now, may I ask a question?



The Lorraine Corporation 97

(Testimony of Earl C. Demoss.)

Mr. Clark : Yes, your Honor.

The Court: You have got three volumes there.

You said in the beginning Volume 1 was the judg-

ment roll.

Mr. Clark: Yes.

The Court: Do you mean to say all the litiga-

tion in the entire three volumes occurred after the

judgment?

Mr. Clark : Oh, no, not by any means. As I say,

the order in which they appear in these volumes

isn't important. There were many applications by

the receiver after his appointment for instructions,

and there are affidavits pro and con filed there, and

you find them scattered throughout these three dif-

ferent volumes. The record with reference to the

appointment of the receiver, we find those, however,

all in one volume. Then you find the exhibits upon

the trial, which were very numerous, in two vol-

umes and a half. That is why we [37] have the

four volumes.

The Court: I have found out the best way to

locate a document in these volumes is by the date.

The documents are usually filed by date, and if

you can identify the documents by date, it will be

very simple, that is, the date they were filed, not

the date of the document, but the date of the filing.

Then it will be simple to find them.

Mr. Clark: I am prepared to do that. I know

what a job it is and I want to save your Honor

the time.

The Court: We will take a le5-minute recess,
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and you might go down to the clerk's office with

Mr. Enstrom and discuss it with the clerk. I don't

care what you do, but I don't want to get in trouble

with the clerk. You go down and see what kind of

deal you can work out.

(Recess.)

The Court: You may proceed.

Mr. Clark: Your Honor, we conferred with the

clerk and he leaves it to the court. Whatever the

court desires to have done will be okay.

The Court: If there is no objection, I would

prefer to have all the exhibits put together.

Mr. Clark: That is what I thought.

The Court: And if the clerk doesn't object, I

don't object, so you just take the file to pieces with

the clerk and rearrange the exhibits that you want

the court to consider. [38]

Mr. Clark: Then we will offer them and that

will be done later. We don't need to do this now.

The Witness: Mr. Clark, you asked for this bill

I rendered. I have a carbon copy of that bill. It is

for services from August 1, 1943, to the date of

December 28, 1943, so that would include services

outside the case 2990.

Mr. Clark: We offer this in evidence, then, as

Plaintiff's exhibit next in order. You have no ob-

jection to our using a carbon, Mr. Demoss?

The Witness: No.

The Court: It may be received and marked Ex-

hibit 7.
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The Clerk: So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 7.)

Mr. Clark: The clerk calls my attention, in

offering the judgment roll, I refer to certain docu-

ments. It does not appear here as the judgment

roll, but it consists of documents that I enumerated.

Is it agreeable with the court, in view of the fact

that we are going to rearrange the documents con-

sisting of a certain exhibit, that the judgment roll

be given the number it now bears, but I will fasten

together the complaint, the answer, the findings,

the conclusions, and the judgment. Is that satis-

factory to the court?

The Court: It is satisfactory to me. [39]

May I ask Mr. Demoss a question?

Mr. Clark : Indeed, your Honor.

The Court: This statement says August 1, 1943,

to December 28, 1943. In other words, the state-

ment covered only from August to December of

1943?

The Witness: That's right. I said in my direct

testimony I thought it was the 29th. It is the 28th.

The Court: Now, Mr. Clark, do you raise any

question that the services from August 1, 1943, to

December 28, 1943, were unreasonable in any way?

Mr. Clark: Oh, yes, your Honor. We purpose

to show they were services rendered for Mr. Savage

in litigation in which he was the actual party de-

fendant, and the corporation only a nominal party
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defendant and not in there for the purpose of con-

testing anything, so that the court could control

whatever its judgments or orders might be with

reference to the disposition of the stock.

The Court: This action, 2990, that was filed by

Lorraine vs. John E. Savage and Lorraine Cor-

poration, I don't know how Lorraine Corporation

could come into the proceedings without having an

attorney. Maybe they could appear without an

attorney, but I don't know how they could.

Mr. Clark: That is why I said that the greater

includes the lesser, but the corporation need not

have appeared at all. [40]

The Court: But you filed suit against them.

Mr. Clark: I understand that is true, but we

sought no relief against it. We sought no judgment

against the corporation.

The Court: I don't know how you could name

a corporation a party defendant and then say the

corporation had no responsibility, that they don't

have to appear.

Mr. Clark: That is true, because it gives the

court jurisdiction when you serve it to make the

corporation amenable to its orders. For instance,

one thing Judge Yankwich did was compel the im-

pounding of stock books, minute books, corporate

seal, and so forth.

The Court: Let me ask you a question.

Mr. Clark: Yes, your Honor.

The Court: Supposing you represented the cor-

poration and it was named as a party defendant.
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They didn't ask for any relief against the corpora-

tion, or anything like that, but, nevertheless, it was

a party defendant. As a legal representative of that

corporation, don't you think you should be in court

to see what was going to happen ?

Mr. Clark: Not in this action, because no relief

was asked against the corporation. It was simply

a fight as to who owned the stock of the corpora-

tion.

The Court: You might be surprised sometimes

at what happens to litigants that are served and

don't appear in [41] court.

Mr. Clark: That is true, but, your Honor, the

orders of the court could go no further than the

prayer in the pleadings. If any relief were to be

given against this corporation beyond what the

pleadings asked for at the time of service, there

would have to be an amendment. But your Honor

will find a statement by Judge McCormick and a

statement by Judge Yankwich, and a statement by

Mr. Savage, and a statement by Mr. O'Connor, all

of which will be before the court, I take it, before

we finish, and all of them recognize this is a private

quarrel, 2990, between the Lorraines and Mr. Sav-

age, not any quarrel between either one of them

and the corporation.

As Judge Yankwich said, the only object in the

appointment of the receiver was in order that he

might control and retain for the benefit of the win-

ning party in this suit, 2990, the judgment Avhich

he rendered. Of course, a corporation could have
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just filed an answer and said, we appear and sub-

ject ourselves to whatever orders the court may
make, but we have no interest in the litigation,

because it involves only the ownership of stock and

control of the corporation, that's all.

The Court: All right. You may proceed.

Mr. Clark: We offer in evidence, your Honor,

the reporter's transcript of the trial of the action

No. 2990-Y, [42] trial of which was held on the 9th,

10th, 11th, and 15th days of November, 1943.

The Court: Any objection?

Mr. O'Connor: No objection.

The Court: It may be received and marked as

Plaintiff's Exhibit 8.

The Clerk: What is the filing date?

Mr. Clark : February 8, 1944.

The Clerk: So marked, Plaintiff's Exhibit 8.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 8.)

Mr. Clark: I direct counsel's attention, your

Honor, to the official file of action No. 503677 in the

Superior Court of Los Angeles County, California,

case entitled Savage vs. Lorraine, et al. Do you

recognize the file?

Mr. O'Connor: Yes.

Mr. Clark: Now I will show it to the witness.

Q. Mr. Demoss, this was an action that was be-

gun on the 10th day of July, 1945, in the Superior

Court in and for the County of Los Angeles, and

I ask you if this is one of the actions to which you

referred and in which you rendered services?
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A. Yes.

Q. Was any portion of the money paid to you

as approved by the resolutions of January 5 and
January 14, 1944, [43] for services rendered in this

action ? A. No.

Q. That is action No. 503677? A. No.

The Court: May I ask a question?

Mr. Clark: Yes, indeed, your Honor.

The Court: Who paid you for your services in

that action?

The Witness: Never billed anybody on that.

Just discovered in making up this account that we
never billed anybody.

The Court: You never billed anybody for serv-

ices in that action?

The Witness: No.

Mr. Clark: Maybe I can get a commission for

having brought the matter to light. It is quite a

bulky file.

Will your Honor bear with me for just one

moment, and I think I can return it to the clerk

of the Superior Court.

The Witness: I might add, Mr. Clark, none of

the disbursements included here had anything to

do with that case, either.

Mr. Clark : Fine. Thank you very much for vol-

unteering that, because I would have been asking

it shortly, if I didn't overlook it. [44]

Your Honor, I would like, subject to a statement

I am about to make, to have this file marked for

identification as the plaintiff's next exhibit. The
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young lady who is here from the office of the

Superior Court must take it back with her tonight,

and then I shall arrange in the morning, if pos-

sible, with the clerk of that court for it to be here

until the case is finished.

The Court : What is the materiality of that file ?

This witness said no part of the money of the Lor-

raine Corporation was used in the defense of that

action.

Mr. Clark : This, your Honor. The bringing and

the prosecution of this action is the subject of

inquiries and statements by the court, and so forth,

in this action No. 2990. I am not offering now any

portion of it in evidence. I am simply asking to

have it marked for identification, and then if later

on I pick out portions I think are material

The Court: May I suggest this to you?

Mr. Clark: Certainly, your Honor.

The Court: Maybe Mr. O'Connor will stipulate

that in an argument or in the event any briefs are

filed, you can refer to the documents in that file

and use them in the argument or briefs.

Mr. Clark : That is a fine suggestion.

The Court: And not have the entire file ad-

mitted in evidence. [45]

Mr. Clark: I hope that is acceptable.

Mr. O'Connor: So stipulated.

The Court: You don't have to keep it here, be-

cause I know what the clerks feel about these

records. They don't want them over here under

any circumstances.
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Mr. Clark : And that goes for the records of this

court over there, too, I suppose.

The Court: That's right. If there is anything

material in that file, I suppose it can be used by

either party. Personally, I don't know whether

there is or not.

Mr. Clark: I now hand to coimsel for the de-

fendant official file in the Superior Court of this

County in action No. 485317.

Q. I now show it to the witness and direct your

attention to the fact, Mr. Demoss, that this was

an action begun on May 10, 1943, in the Superior

Court. I ask whether or not any of the money paid

to you or which you received that was paid by the

corporation under the resolutions of January 5 and

January 14, 1944, were for services rendered by

you in this action? A. No, they were not.

Mr. Clark: That's fine.

The Court: May I have the title of this action?

Mr. Clark: Yes, your Honor. It is David G.

Lorraine, plaintiff, vs. John E. Savage, [46] de-

fendant.

The Court: What was the title of the other

action ?

Mr. Clark: The other action, your Honor, was

John E. Savage vs. David G. Lorraine and others,

including his w^ife and myself and Mr. Baash, the

receiver in 2990, and John Doe Corporation.

Does that answer your Honor's question?

The Court: Yes. The same stipulation can be
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made with regard to this file that was made in the

other file?

Mr. O'Connor: So stipulated.

Mr. Clark: Thank you, your Honor. We appre-

ciate that very much.

Q. Were your services in either of the actions

last referred to, which were brought in the Superior

Court, compensated for by the moneys paid by Mr.

Savage, which aggregated some $8,000 or about $100

less than the moneys paid by the corporation?

A. No. It is entirely separate from that. Mr.

Savage paid $1,500 himself, and that is not included

in the account.

Mr. Clark: We offer in evidence the minutes of

the meeting of the board of directors of the Lor-

raine Corporation held on June 25, 1942. That, I

may say, are the minutes of the meeting where Mr.

Savage was first made a member of the board of

directors and was made president of the corpora-

tion. It was the inception of his contact [47]

with it.

The Court: It may be received and marked

Plaintiff's Exhibit 9.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 9.)

Mr. Clark: We now offer in evidence the min-

utes of a meeting of the stockholders of Lorraine

Corporation held on the 25th day of May, 1943.

That is the meeting, Mr. O'Connor, where Mr.
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Savage and Mr. Demoss and Mr. Wagner were

elected directors of the corporation.

Mr. O'Connor: Is that June or is that May?
Mr. Clark: That is May 25.

The Court: It may be admitted and marked

Plaintiff's Exhibit No. 10.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Plainti:ff's Exhibit No.

10.)

Mr. Clark: We now offer in evidence the min-

utes of the meeting of the board of directors of that

corporation held on the same day following the

stockholders' meeting.

Mr. O'Connor: No objection.

The Court: They may be received and marked

Exhibit No. 11.

The Clerk: So marked, Exhibit 11. [48]

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

11.)

The Clerk : Is that from Exhibit 2 ?

Mr. Clark: Yes, all except the one of 1942 is

in that volume.

The Court: Then make Exhibit 10 Exhibit 2-C

and 11 will be 2-D.

Mr. Clark: Then will No. 9 be marked some-

thing else?

The Court: Exhibit 9 would be 1-A, Exhibit 10

would be 2-C, and Exhibit 11 would be 2-D.
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The Clerk: So marked.

(The documents referred to were thereupon

marked Plaintife's Exhibits 1-A, 2-C and 2-D.)

PLAINTIFF'S EXHIBIT No. 2-D

The Lorraine Corporation

Minutes of First Meeting of Directors

The first meeting of the newly elected directors

of The Lorraine Corporation was held at the office

of the corporation, at No. 11510 Alameda Street,

in Lynwood, Los Angeles County, California, on

the 25th day of May, 1943, at three o'clock in the

afternoon, pursuant to waiver of notice.

The meeting was called to order by Mr. John E.

Savage, the president of the corporation. Mr. Earl

C. Demoss was appointed to act as secretary of the

meeting.

There were present:

Messrs. John E. Savage and Earl C. Demoss be-

ing a majority of the directors of the corporation.

The Secretary presented a written waiver of no-

tice of the time and place of the meeting which

was, upon motion duly made and second and by

the affirmative vote of all present unanimously

ordered to be filed.

The nomination of Mr. John E. Savage to be

president of the corporation was duly made and

seconded. No other nominations having been made.

i
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a vote by ballot was taken, and the secretary re-

ported that Mr. Savage had received all the votes

cast, and he was therefore declared to be duly

elected president of the corporation.

The nomination of Mr. Charles D. Wagner to be

vice-president of the corporation was duly made

and seconded. No other nominations having been

made, a vote by ballot was taken, and the secretary

reported that Mr. Wagner had received all the

votes cast, and he was thereupon declared to be

duly elected vice-president of the corporation.

The nomination of Mr. Earl C. Demoss to be

secretary of the corporation was duly made and

seconded. No other nominations having been made,

a vote by ballot was taken, and the secretary re-

ported that Mr. Demoss had received all the votes

cast, and he was thereupon declared to be duly

elected secretary of the corporation.

The nomination of Mr. Earl C. Demoss to be

treasurer of the corporation was duly made and

seconded. No other nominations having been made,

a vote by ballot was taken, and the secretary re-

ported that Mr. Demoss had received all the votes

cast, and he was thereupon declared to be duly elected

treasurer of the corporation.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that the salary of the president of the

corporation be fixed at $750.00 per month during

such months as the business of the corporation

amounts to less than $50,000.00 per month ; that his
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salary be fixed at $1,000.00 per month during such

months as the business of the corporation amounts

to $50,000.00 and up to $75,000.00 per month ; that

his salary be fixed at $1,250.00 per month during

such months as the business of the corporation

amounts to $75,000.00 and up to $100,000.00 per

month ; and that his salary be fixed at $1,500.00 per

month during such months as the business of the

corporation amounts to $100,000.00 per month or

over.

Upon motion duly made and seconded and by

the affirmative vote of all present, it was unan-

imously

Resolved, That this corporation open an account

or accounts with the Security First National Bank

of Los Angeles, and that until such authority is

revoked by Sealed Notification to said Bank of

such action by the Board of Directors of this cor-

poration, John E. Savage, President, and A. Harris,

Auditor of this corporation be and they are au-

thorized acting together to execute checks and

other items for and on behalf of this corporation.

Resolved, Further, that this corporation hereby

agrees to the conditions presented in the Pass Book

issued in connection with the account with the Se-

curity First National Bank of Los Angeles, and to

the Bylaws and rules of said Bank, as to all de-

posits and withdrawals made on said account and

as to other transactions with said Bank.

Upon motion duly made and seconded and by

the affirmative vote of all present, it was unani-



The Lorraine Corporation 111

(Testimony of Earl C. Demoss.)

mously resolved that David Gr. Lorraine and Sara

R. Lorraine be discharged from the employment by

this corporation, that the salary of David G. Lor-

raine as previously fixed by the Board of Directors

of this corporation be credited to his account up

to May 31, 1943, and that the wages of Sara R.

Lorraine be credited to her account up to May 29,

1943, and that the president of this corporation

be and he hereby is authorized and directed to

notify David G. Lorraine and Sara R. Lorraine

that they are discharged from their employment

by this corporation.

There being no further business before the meet-

ing, it was, upon motion duly made and seconded

and by the affirmative vote of all present, unani-

mously resolved that the meeting adjourn.

[Seal] /s/ EARL C. DEMOSS,
Secretary.

/s/ JOHN E. SAVAGE,
President.

Admitted in evidence October 4, 1951.

Mr. Clark: We now offer in evidence minutes

of a meeting of the board of directors of Lorraine

Corporation held on the 24th day of August, 1943,

and that is in book 2.

The Court: Is that board of directors?

Mr. Clark : Yes, your Honor.

The Court: That will be marked Exhibit 2-E.

The Clerk: So marked.
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(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

2-E.)

Mr. Clark: I now offer in evidence the minutes

of a meeting of the board of directors of Lorraine

Corporation held October 20, 1943, and that ap-

pears in book 2. [49]

The Court: It will be received and marked Ex-

hibit 2-F.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

2-F.)

Mr. Clark: We now offer in evidence the min-

utes of a meeting of the stockholders of the Lor-

raine Corporation held on the 19th day of Decem-

ber, 1944.

The Court: In book 2?

Mr. Clark : Book 2, your Honor.

The Court: It may be received and marked Ex-

hibit G, 2-a.

The Clerk: So marked, Plaintiff's Exhibit 2-G.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

2-G.)

Mr. Clark: We now offer in evidence the re-

porter's official transcript of the proceedings in

2990-Y before Judge Yankwich on January 6, 1944.

The Court: It may be received and marked Ex-
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hibit 9. What is the date of the reporter's tran-

script ?

Mr. Clark: January 6, 1944.

The Clerk: So marked, Plaintiff's Exhibit 9.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 9.)

PLAINTIFF'S EXHIBIT No. 9

In the District Court of the United States, for

the Southern District of California, Central

Division

No. 2990-Y-Civil

Hon. Leon R. Yankwich, Judge Presiding.

DAVID a. LORRAINE,
Plaintiff,

vs.

JOHN E. SAVAGE and THE LORRAINE COR-
PORATION,

Defendants.

REPORTER'S TRANSCRIPT OF TESTI-
MONY AND PROCEEDINGS ON MOTION
OF PLAINTIFF FOR AN ACCOUNTING

Appearances

:

OLIVER O. CLARK, ESQ., and

ROBERT A. SMITH, ESQ.,

For Plaintiff.
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EARL C. DEMOSS, ESQ., and

A. J. O'CONNOR, ESQ.,

For Defendants.

* * *

A. I know of an item that should be on the

books, and I have been instructed to place it on

the books before the close of the year, totaling

some $7,000 for services rendered from, I believe,

May, 1942—well, early in the first part of 1942 up

until May, 1943.

Q. That item does not represent any money ad-

vanced by Mr. Savage to the corporation but rep-

resents a claim which he makes for his compensa-

tion for his services to the corporation during the

period to which you have testified?

A. That is correct.

* * *

Q. When first was the subject of that item men-

tioned to you?

A. Oh, I couldn't exactly state the date.

Q. Approximately.

A. Oh, approximately 30 days or maybe 45 days

ago because we were contemplating the closing of our

books of 1943 by December 1st.

* * *

Q. And it leaves as of this time, assuming that

those advances were all by Mr. Savage, an indebted-

ness to him by the corporation of how much ?

A. The indebtedness right at the moment to Mr.

Savage ?
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Q. Yes. A. On notes alone?

Q. Everything excepting a salary compensation.

A. $40,542.50.

Q. Does that include any computation of inter-

est on any of the advances made by Mr. Savage from

Junes, 1942, to date?

A. Yes; this includes an accrual of interest of

$465 up to yesterday.
;

* * *

The Court : I think we ought to have further in-

formation in regard to that salary, gentlemen.

* * *

Q. (By Mr. O'Connor) : Mr. Harris, as to this

item of $40,542.50 advanced by Mr. Savage to The

Lorraine Corporation as of January 5, 1944, does

that contain the claim of Mr. Savage for services

rendered in the sum of some $7,000 %

A. No ; it does not.

The Court: Does that appear as a further obli-

gation over and above this %

A. That is correct.

The Court : As allowed as of that date *?

A. That is correct.

* * *

The Court : Yes. I am sorry. I thought that was

a part of it and it was my error. And therefore any

observations I made on that were not grounded on

fact. So we can leave the determination of the value

of the claim for a future date.
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The Court: The salary claim. Leave it there as

a claim for whatever it is worth and Mr. Savage

at the proper time can sue on it as a claim or on a

quantum meruit.

Mr. O'Connor: Is that in the nature of an order

that the claim should not be paid which was referred

to?

The Court: I am not making a definite order. I

am merely stating that is my view. But, if you want

it as a direction, I will say I will direct the officers

of the corporation not to pay that claim at the pres-

ent time. In other words, I am leaving things as

they are. I don't say yes and I don't say no. I don't

say you can't convince me that the services are not

worth that much. I say that there might be some-

thing to sustain the order on account of the cir-

cumstances

Admitted in evidence October 4, 1951.

Mr. Clark: We now offer in evidence the re-

porter's transcript in action 2990-Y before Judge

Yankwich on January [50] 26, 1944.

The Court : It may be received and marked Ex-

hibit No. 10.

The Clerk: So marked, Plaintiff's Exhibit 10.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

10.)

Mr. Clark: I now offer in evidence reporter's
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transcript of proceedings in 2990-Y before Judge

Yankwich on November 15, 1943.

The Court: It may be received and marked as

Exhibit 11.

The Clerk : So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

11.)

Mr. Clark : We now offer in evidence reporter 's

transcript of proceedings in 2990-Y before Judge

Yankwich on July 14, 1945.

The Court: It may be received and marked as

Exhibit No. 12.

The Clerk: So marked, Plaintiff's Exhibit 12.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

12.)

Mr. Clark: We now offer in evidence reporter's

transcript of proceedings in 2990-Y before Judge

Yankwich on May 8, 1944. [51]

The Court: It may be received and marked Ex-

hibit 13.

The Clerk : So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

13.)

Mr. Clark : Under the arrangement we are pro-

posing to follow, your Honor, and in simplification

of the marking of them as an exhibit, we now offer
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as a single exhibit, as plaintiff's exhibit next in

order, the proceedings beginning with the filing of

an application for the appointment of a receiver of

the Lorraine Corporation following judgment of No-

vember 30, 1943, and the affidavits in support and

in opposition thereto, and the order of the court in

reference thereto, so that the entire proceedings will

be in one exhibit, if that is agreeable to the court.

The Court: They may be received and marked

Exhibit 14.

The Clerk : So marked.

(The documents referred to were received in

evidence and marked Plaintiff's Exhibit No.

14.)

PLAINTIFF'S EXHIBIT No. 14

'' Schedule One"

The Lorraine Corporation

Assets as of January 20, 1944
Current Assets

Security-First National Bank.... $ 7,768.49

Cash 50.00

Accounts Receivable 84,399.20

Advance to Employees 265.54

Inventories

:

Raw Material $ 5,980.57

Work in Process 28,556.97

Shop Supplies 213.82

Finished Goods 10,868.44

45,619.80

Total Current Assets $ 138,103.(
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Plaintife's Exhibit No. 14—(Continued)

Fixed Assets

Real Estate $123,536.44

Buildings $ 43,859.46

Less : Reserve for Depreciation 35,063.88

8,795.58

Machinery and Equipment $115,119.94

Less: Reserve for

Depreciation $54,716.60

Reserve for

Amortization .. 10,757.17

Furniture and Fixtures $ 6,490.72

Less : Reserve for Depreciation 4,137.42

65,473.77

49,646.17

Automobile Equipment $ 2,887.69

Less : Reserve for Depreciation 1,205.35

Patterns, Dies and Jigs $ 2,244.00

Less: Reserve for Depreciation 1,823.93

Tools $ 12,973.21

Less: Reserve for Depreciation 6,924.30

2,353.30

1,682.34

420.07

6,048.91

Total Fixed Assets 192,482.81

Repaid Charges

Insurance $ 230.60

Deposits 69.00

Miscellaneous Payments 79.82

Prepaid 1944 Calif. Franchise
Tax 3,564.93

Total Prepaid Charges .... 3,944.35
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Plaintiff's Exhibit No. 14— (Continued)

Other Assets

D. G. Lorraine $ 1,279.88

Stock in Other Companies 1,316.85

Patents $733,157.02

Less: Keserve for Depreciation 48,948.95

684,208.07

Total Other Assets 686,804.80

Total Assets $1,021,334.99

^^ Schedule Two'^

Receipts

From January 20 to March 10, 1944

Date Name Amount
Jan. 22 Standard Oil Company $ 543.62

23 Douglas Aircraft Company 6,979.50

24 Factory "A," Lockheed Aircraft 204.04

24 Factory "A," Lockheed Aircraft 60.58

24 Bendix Aviation 40.96

24 General Petroleum Corporation 101.48

27 Douglas Aircraft Company 20,000.00

27 Bendix Aviation 1,131.21

31 Factory ''A," Lockheed Aircraft 47.60

31 Factory ''A," Lockheed Aircraft 84.14

31 Factory ''A," Lockheed Aircraft 85.00

31 Bethlehem Steel Corp 1,164.24

31 Bethlehem Steel Corp 1,061.24

31 California Arabian 22.27

31 Deckard Manufacturing Co 2.12

Feb. 1 Lockheed Aircraft, Factory "A" 207.10

1 Signal Oil 50.00

1 Helen Clemmons 3.80

1 Factory ''A," Lockheed Aircraft 85.00

2 Factory ''A," Lockheed Aircraft 192.90

2 General Petroleum 99.90

10 Factory "A," Lockheed Aircraft 42.07

10 Cash—sale of truck 185.00
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Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 10 Standard Oil Company $ 7.60

10 Shell Oil Company 59.65

10 Belridge Oil Company 2,015.81

10 Clarke Arrow Hydraulics 1,117.96

10 Howard Supply Co 67.91

10 The Fluor Corp 49.73

10 Fruehauf Trailer Co 321.03

14 Seven Seas Mercantile 910.20

14 California Arabian 2.27

14 National Supply Co 9.36

14 Factory " A, " Lockheed Aircraft 26.09

14 Muskogee Iron Works 17.80

16 Bethlehem Steel 1,108.78

16 Factory "A," Lockheed Aircraft 1.62

17 California Arabian 371.25

17 R. & L. Supply Co 66.15

17 North American Aviation 11.94

17 Harold H. Struber 5.42

18 Continental Oil Co 15.59

18 Shell Oil Co 25.12

18 Factory '

' A, " Lockheed Aircraft 42.07

18 Factory '

' A, " Lockheed Aircraft 42.07

18 Clarke Arrow Hydraulics 3,000.00

18 G. R. Magnuson 12.00

18 D. G. Lorraine 355.00

21 L. F. Baash 7,000.00

21 Shell Oil Co 78.14

23 Bendix Aviation 1,287.63

23 Douglas Aircraft 4,903.19

23 Pryne & Co 19.22

23 Wollner Oil Co 15.75

23 Factory ''A," Lockheed Aircraft 42.50

Feb. 23 Vega Aircraft 112.26

23 Factory ''A," Lockheed Aircraft 63.11

23 Deckard Manufacturing Co 34.06

25 Standard Oil Co 489.56

27 Interstate Aircraft 605.65

27 Wniiam H. Cree 35.00
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Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 27 North American Aviation $ 43.78

28 Lockheed Aircraft, Factory ''A" 109.79

Mar. 1 Bethlehem Steel 1,212.75

3 Signal Oil Co 50.00

3 Douglas Aircraft Co 6,932.97

6 Douglas Aircraft Co 2,326.50

8 Factory "A," Lockheed Aircraft 151.35

10 Fruehauf Trailer Co 1,454.68

10 Continental Oil Co 107.72

10 Shell Oil Co 101.48

10 Factory ''A," Lockheed Aircraft 212.75

10 State Board of Equalization returned voided
check 9.22

$69,455.25
Disbursements

From January 20 to March 10, 1944

Date Name Amount
Jan. 18 Petty Cash $ 49.81

18 U. S. Corporation 4.00

19 E. L. Rhodes 25.18

19 Archie Lotsteich 10.00

19 Security First National Bank 318.75

21 Kenneth Mays 17.50

24 George Alcalay 33.32

24 Southwest Key Service 15.61

25 Marie Post 25.00

26 Interstate Aircraft 24.19

27 James McGee 18.75

27 L. F. Baash* 15,846.32

27 Security 1st Nat 'IBank 262.50

28 U. S. Collector of Internal Revenue 1,073.18

28 California Department of Employment 1,986.14

28 Collector of Internal Revenue 160.98

29 Asbury Transportation .55

29 Collector of Internal Revenue 500.00

29 R. M. Coin 20.52

•This item represents cashiers check tendered to John E. Savage.
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Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 1 L. A. Oil & Grease $ 133.37

1 R. M. Goin 50.00

2 Southern Calif. Gas 93.11

2 Southern Calif. Telephone 118.78

2 Water Service 12.59

2 Department of Motor Vehicles 46.00

3 Petty Cash 38.40

4 Security First Nat 'IBank 412.50

4 Ames Lightning Labs 36.90

4 Builtright Venetian Blind 58.63

4 Gertrude Tausan 11.25

8 American Wholesale 66.03

8 Almquist Bros 307.87

8 Arrow Plating 198.40

8 Acme Saw Works 2.80

8 Coast Centerless Grinding 778.39

8 California Steel Co 22.50

8 Consolidated Steel 1,020.80

8 Cook Heating Corp 52.50

8 California Well Tool 317.76

8 California Steel 27.50

8 Crane Co 251.26

8 Carsons 5.64

8 Cook Heating Treating 3.25

8 Defense Identification 4.87

8 Ducommon Supply 246.03

8 Dreher Tire & Auto 76.20

8 Fisher Governor 1,816.85

8 Fry Industrial 111.61

8 Finkelsteins 4.80

8 Ferro-Spec 17.36

8 Fafner Inc 2.06

8 Gauge Specialty 10.30

8 Grinnel Co 3.91

8 Golden State Supply 16.13

8 Gilman & Gilman 3.50

8 Home Oxygen 108.14

8 Howard Supply 9.77
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Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 8 Harris Bros $ 18.45

8 John Hancock Insurance 746.13

8 Earl M. Jorgenson 296.53

8 Jones Lumber 248.65

8 Kinney Iron Works 2,452.87

8 Kinney Nameplate 14.90

8 Keystone Tool & Supply 19.44

8 L. A. Boiler 623.95

8 L. A. Chemical 11.99

8 L. A. Daily Journal 52.80

8 W. R. Ladewig 16.00

8 L. A. Oil & Grease 214.01

8 Martin Iron Works 236.52

8 Moore Machinery 168.72

8 O 'Connor Electrical Plating 124.63

8 Pratt & Whitney 36.90

8 Progressive Electric 3.75

8 Prentice Hall Inc 12.92

8 Petroleum Equipment 186.31

8 Rawlins Bros. Inc 1.55

8 Hobart W. Rude 24.80

8 The Republic Supply Co 48.09

8 State Steel Products 27.00

8 Standard Oil Company 27.74

8 Standard Oil Company 6.71

8 Southern California Edison 112.06

8 Union Hardware 24.04

8 Underwood EUiott 10.22

8 Vernon Lightning .77

8 Vernon Stationery 25.33

8 Stone Tool Corporation 2.90

8 Western Belting Equipment 11.64

8 Westlectric Castings 424.99

8 Warner and Swasey 345.94

8 Western Gasket and Packing 116.62

8 Zellerbach Paper Company 24.93

8 H. Wotkyns 17.35

9 Robert M. Goin 42.07
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Plaintife's Exhibit No. 14—(Continued)

Date Name Amount .

Feb. 9 Security First National Bank $ 300.00

10 Security First National Bank 2,371.75

11 Mrs. Clara Ridings 8.75

15 Dalton Cross 4.94

15 Wm. Maltby 12.66

17 Ed. N. Smith 26.00

17 Security First National Bank 337.50

17 Southern California Edison 124.40

21 Security First National Bank 831.87

21 Minneapolis Security 119.25

23 Southern Pacific Company 23.66

23 A. Harris 9.20

23 Evelyn Fichman 3.06

23 Security First National Bank 356.25

25 Marie Post 20.00

25 American Society of Engineers 1.25

29 Collector of Internal Revenue 500.00

Mar. 1 Robert M. Coin 31.22

2 Security First National Bank 243.75

2 Southern California Telephone 123.22

3 Southern California Gas 99.01

3 Water Service 8.81

3 H. Wotkyns 67.10

6 Pacific Railway 61.60

6 Earl Hunter 3.75

6 Petty Cash 32.11

6 H. Wotkyns 13.67

7 Security First National Bank 225.00

8 Security First National Bank 3,226.98

$42,857.04
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Plaintiff's Exhibit No. 14— (Continued)

Payrolls

January 20 through March 10, 1944

Date Amount
Jan. 21 $ 3,804.53

Jan. 28 3,766.33

Feb. 4 3,998.63

Feb. 11 3,855.05

Feb. 18 4,079.12

Feb. 25 3,710.52

Mar. 3 4,032.92

Mar. 10 3,612.43

$30,859.53 $30,859.53

$73,716.57

"Schedule Three''

The Lorraine Corporation
Liabilities as of January 20, 1944

Current Liabilities

Accounts Payable (detailed statement
attached) $14,445.41

Contracts (conditional sales) 1,050.08

Notes Payable—John E. Savage 40,869.54

Total Current Liabilities $56,365.03

Accrued Items Payable
Accrued Wages $ 3,140.59

Accrued Taxes 646.05

Social Security Taxes—Employer $229.01

Social Security Taxes—Employee 579.67

$ 808.68

Sales Taxes 53.38

Accrued Insurance 896.41

Accrued Interest 14.50

Accrued Royalties 29.36

Interest on Prior Year Federal Income Tax 4,419.10

Withholding Tax 1,267.91

Reserve for 1943 Federal Income Taxes 27,098.64

Accrued Taxes Payable

—

1944 Calif. Franchise Tax 3,564.93

Total Accrued Items Payable 41,939.5&

Contingent Claims
Claim of John E. Savage for Salary January 1

to January 20, 1944, not determined
Total Liabilities $98,304.58
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Plaintiff's Exhibit No. 14— (Continued)

The Lorraine Corporation

Accounts Payable
January 20, 1944

Name and Address Amount
Almquist Brothers & Viets, 2300 East 49th St., L. A $ 142.97

American Wholesale Hardware, 1500-1530 W, Anaheim,
L. B 67.38

Arrow Plating Co., 713 E. 61st, L. A. 1 83.20

Acme Saw Works, 6213 Avalon Blvd., L. A 2.80

Crane Company, 321 E. 3rd St., L. A. 54 248.87

California Springs Co., 1746 S. Los Angeles, L. A. 15.. 22.50

Consolidated Steel Corp., P. O. 6880 E. Los Angeles,

L. A. 22 1,020.80

Coast Centerless Grinding Co., 761 East Slauson,

L. A. 22 376.50

California Steel Treating Co., 2850 E. Washington,
L. A. 23 27.78

Ducommon Metals and Supply, 4890 S. Alameda,
L. A. 54 219.46

Fafnir Bearing Inc., New Britain, Conn 2.10

Ferro-Spec. Laboratories, 727 E. Washington, L. A. 21.. 17.36

Frey Industrial Supply Co., 3828 Santa Fe Ave.,

L. A. 11 103.82

Garrett Supply Co., 3844 Santa Fe Avenue, L. A. 11.... 7.80

Golden State Supply Co., 514-516 W. Olympic, L. A. 15 16.45

Grinnell Co., 520 Mateo St., L. A. 13 3.91

Harris Bros. Hardware Co., 264 So. Main, L. A. 12 .... 18.45

Howard Supply Co., 5125 Santa Fe Ave., L. A 9.96

John Hancock Mutual Life, Boston, Mass 364.41

Home Oxygen Co., 2074 Laura Ave., Huntington Park.. 26.37

Jones Lumber Co., 10761 S. Alameda, L. A 208.33

Earle M. Jorgenson Co., 10510 S. Alameda, L. A 155.66

Keystone Tool and Supply, 7720-22 Marie Ave., L. A. 1 15.43

Kinney Iron Works, 2525 E. 49th St., L. A 430.80

Los Angeles Boiler Works, Box 30371 Terminal Annex,
L. A 623.95

Los Angeles Daily Journal, 121 N. Broadway, L. A. 14.. 52.80

Los Angeles Chemical Co., 1960 Santa Fe Ave.,

L. A. 21 11.99

Martin Iron Works, Box 2857, Terminal Annex, L. A... 95.03
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Plaintiff's Exhibit No. 14— (Continued)

Name and Address Amount
Moore Machinery, P. 0. 427 Vernon Branch, L. A $ 4^.96

Machiuiist Tool & Supply Co., 3690 Santa Fe Ave.,

L. A. 11 12.38

O'Connor Electro-Plating Corp., 922-930 East Pico,

L. A 72.80

Prentice-Hall, Inc., 70 Fifth Ave., N. Y. 11 12.92

Petroleum Equipment Co., 2800 S. Alameda, L, A 190.11

Pratt and Whitney, West Hartford, Conn 36.90

Hobart W. Rude, 3953 Whiteside St., L. A 10.50

The Republic Supply Co., 2122 E. 7th St., L. A 49.07

Standard Oil Co. of Calif., 603 W. Olympic Blvd., L.A. *17.48

Standard Oil Co. of Calif., El Segundo, California.— 6.71

Underwood Elliott Fisher, One Park Ave., N. Y. City.. 4.65

Union Hardware & Metal Co., P. 0. Box 3070 Terminal
Annex, L. A 11.25

Vernon Stationery & Printing, 5212 Santa Fe Ave.,

L. A 15.79

Vernon Lightning Blueprint, 5300 Santa Fe Ave.,

L. A .77

Westlectric Castings, Inc., 2040 S. Camfield, L. A. 22.... 256.29

Warner & Swasey Co., 5701 Carnegie Ave., Cleveland.. 71.24

Zellerbach Paper Co., 3000 E. 12th, L. A 1.70

Los Angeles Oil & Grease Co., 1333 Willow St., L. A... 133.37

Asbury Transportation, 4908 South Alameda .55

Interstate Aircraft & Engineering Corp., 3443 Wilshire
Blvd., L. A 24.19

Marie Rosenaver Post, c/o Lorraine Corp., 115th &
Alameda Sts 25.00

George Alcalay, 108 North Sycamore, Hollywood 33.32

South Key Service, 8814 Long Beach, South Gate 15.61

Lyon & Lyon, 811 West Seventh, L. A 1,406.93

John Linwood Harris, 1200 Citizens National Bank,
L. A 500.00

John E. Savage 7,150.00

$14,445.41

Admitted in evidence October 4, 1951.

*Appears in red on original.



The Lorraine Corporation 129

(Testimony of Earl C. Demoss.)

Mr, Clark: We offer as the plaintiff's next ex-

hibit—it is understood, of course, all of these docu-

ments we are offering are a part of the official

record of this court in 2990, originally M and later Y.

We now offer separately—withdraw that, Mr. Re-

porter, and let's do this.

I would like, with reference to the evidence [52]

we have offered in respect of the application for

the appointment of a receiver pendente lite to offer

and have received as one exhibit the application, the

affidavits in support and in opposition thereof, and

the order of the court and the transcript of the pro-

ceedings, some of which are now in evidence, but

may they be consolidated into one exhibit %

The Court: They can, if you can straighten it

out with the clerk.

The Clerk: That is Exhibit 3, your Honor, al-

ready received in evidence.

The Court: Don't you think you are complicat-

ing matters by now trying to change the exhibits?

Mr. Clark: I didn't want to change the number,

but I wanted to add the application itself and the

affidavits in support and in opposition thereto as

a part of that which is now Exhibit No. 3, making

it a part of it.

The Court: I have no objection if the clerk can

keep it straight.

Mr. Clark: I will talk with him, and if I have

gotten it bawled up, we will straighten it out, your

Honor.

Is that all right with you, Mr. Clerk ?

The Clerk: Yes.
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Mr. O'Connor: For my information, Mr. Clark,

will that make Exhibit 14 part of Exhibit 3 now ?

Mr. Clark : What is 14 ? [53]

Mr. O'Connor: The ones in opposition to and in

support of the application.

The Clerk: 14 are the proceedings beginning

with the application for appointment of receiver

following the judgment.

Mr. Clark: That was in December, you see, No-

vember, 1943, and the application for the appoint-

ment of receiver which is comprehended in the de-

cision of Judge McCormick, which is Exhibit No.

3, was much earlier in the year. It is simply con-

solidating all the moving papers on that in the one

exhibit.

The Court: Mr. Clark, the bailiff tells me we

have a verdict in another matter. It is nearly 4:00

o'clock and it may be the wise thing to stop now
for the day. You have got a lot of extracurricular

work to do in getting these exhibits straightened out.

The Clerk: Is this last exhibit to be Exhibit 15

in connection with the receiver, your Honor?

The Court: Exhibit 15 may be marked and re-

ceived in evidence.

The Clerk : So marked, Exhibit 15.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

15.)

The Court: We will now recess this case until

10 :00 'clock in the morning.

(Thereupon, a recess was taken to 10 :00 a.m.,

Friday, October 5, 1951.) [54]
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October 5, 1951, 10:00 A.M.

The Clerk : No. 5014-HW, Lorraine Corporation

vs. John E. Savage, et al., further trial.

Mr. O 'Connor : Ready for the defendants.

Mr. Clark: Ready.

E. C. DEMOSS
the witness on the stand at the time of adjournment,

having been previously duly sworn, resumed the

stand and testified further as follows

:

Mr. Clark : No further questions of Mr. Demoss,

your Honor.

Mr. O'Connor: Just a few questions, may it

please the court.

The Court : You may proceed.

Cross-Examination

By Mr. O'Connor:

Q. Mr. Demoss, I think you stated that for this

$2,300, you did some work separate and independent

from this case of Lorraine against John E. Savage

and the Lorraine Corporation. A. Yes.

Q. Can you give the court some idea of what

those services [55] consisted?

A. Well, the main part of it was in December

of 1943. The judgment was signed, I believe, No-

vember 30, 1943, and that same day Mr. Harris told

me that they hadn't collected the money from Doug-

las, and Douglas owed them some $67,000, as I recall

it. So I started to collect it, and I spent the whole

month at it, and I got nothing.
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I think that Mr. Clark put in evidence yesterday

our affidavit opposing the receiver, and if that is

true, it is all set out in that affidavit.

The Court; The money you collected, was that

for the corporation?

The Witness: Oh, yes, for goods sold and de-

livered. They had no contracts with Douglas, and

Douglas wouldn't pay, and I went out to see them,

and the man in the purchasing department said they

didn't know why I wasn't paid, that they had

okayed the payment.

Then I went to the lawyer and finally to the Air

Force, and I went to Mr. Clark, and I tried to go

to the attorney for Douglas, Mr. Elliott, who was

also the attorney for Mr. Lorraine in this case, and

I never could get a conference with Mr. Elliott.

But the upshot was we didn't get the $64,000, and

that put us in a position where the first of January

we only had about $5,000 in the treasury, with a pay-

roll considerably [56] more than that.

Q. (By Mr. O'Connor) : You were not able to

meet your current expenses ?

A. No. Mr. Savage had to put up $25,000 more.

Q. Did he want to make this loan ?

A. No. He said if the judge appointed a re-

ceiver, he would lose it.

Q. But he finally did?

A. Yes. We finally arranged to give him a mort-

gage on it, and I assured him that the receiver

would respect the mortgage, and that is the mort-

gage that this suit was brought on. It has since been

paid.
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Q. You say Mr. Elliott at the time you were seek-

ing to talk to him was the general counsel for

Douglas ? A. Yes.

Q. Is that the same Mr. Elliott that represented

Mr. Lorraine in this litigation %

A. The same man.

Q. Did you make any attempt to get the $25,000

or any money from any other financial institution?

A. I didn't, but Mr. Harris did. He is the office

manager. They went to the bank and the bank said

no, they wouldn't loan him any more money with a

motion for receivership pending.

Q. Wlien you were serving as a director, Mr.

Demoss, [57] were you merely following out the re-

quests of Mr. Savage %

A. No. I got on the board through Mr. Cobb,

really, and I had his proxy for 50,000 shares, and

when they elected directors, they re-elected Mr.

Savage and Mr. Wagner, and then Mr. Cobb and

Mr. Savage agreed I should be the third man. But

in addition to Mr. Cobb, there were a dozen more

outside stockholders. Somebody had to look after

them.

Q. Mr. Cobb had formerly been president of the

company? A. Yes.

Q. And what was his salary ?

A. $500 a month.

Q. When Mr. Savage was elected in his place,

did that salary continue? A. It wasn't paid.

Q. But he did his work % A. Yes.
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Q. So that he didn't take any more than Mr.

Cobb did in that office 1 A. No.

Q. Mr. Demoss, I hand you here a statement

A. With the exception, Mr. O'Connor, Mr. Sav-

age was to get expense money of $150 a month.

Mr. Clark : I couldn't hear that.

The Witness: Mr. Savage was to get expense

money of [58] $150 a month in addition to the $500,

and I don't know whether Mr. Cobb got expense

money or not.

Q. (By Mr. O'Connor) : I hand you here a

statement of the capital stock and who owned it of

the Lorraine Corporation, which I have handed

counsel for the plaintiff here. Is that correct?

A. Yes. I think this is the situation about the

first of June, 1942.

Q. And it continued? There was no substantial

change there, as far as you know ?

A. No. I know there was one change after I be-

came secretary, but the 11 months before I became the

secretary, there might have been some slight change,

I don't know, but this was the situation when Mr.

Savage originally went in there.

Q. And so far as you know it didn't change?

A. It didn't change. There was 1,194,450 shares

outstanding, of which 145,000 were held by parties

other than Mr. Savage and Mr. Lorraine—or Mrs.

Lorraine and the daughter. Mr. Lorraine only had

179 shares. Mrs. Lorraine held 381,000 and Mr. Sav-

age 600,000.

I
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Mr. O 'Connor : The defendant offers this in evi-

dence, your Honor.

Mr. Clark: No objection.

The Court: It may be received and marked De-

fendants' [59] Exhibit A.

The Clerk: So marked, Defendant's Exhibit A.

(The document referred to was received in

evidence and marked Defendants' Exhibit A.)

Q. (By Mr. O'Connor) : Now I show you, also,

a breakdown of the earnings of the Lorraine Corpo-

ration preceding the advent of Mr. Savage and dur-

ing his administration, which I have shown to coun-

sel. Does that reflect the earnings of the company

for that period of time %

A. This is, I believe, an accurate statement. I

take this from the testimony that the bookkeeper

gave in the main action as the situation for the year

1943.

Mr. O'Connor: The defendant offers this in evi-

dence, your Honor.

Mr. Clark: No objection.

The Court: It may be received and marked De-

fendants' Exhibit B.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Defendant's Exhibit B.)
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DEFENDANTS' EXHIBIT B
The Lorraine Corporation

Net Profits 1943

January $ 3,821.17

February 6,829.63

March and April 25,827.98

May 10,094.34

Total $ 46,573.12 $ 9,314.62 per montli

June 13,173.53

July 16,554.28

August 28,919.15

September 27,269.68

October 23,454.44

November 9,957.99

Total $119,329.07 $16,888.18 per month

$ 46,573.12 for first five months

119,329.07 for next six months

$165,902.19 for eleven months

E. 1221 Jan. 20-May 1, 1944, under Receiver, $5,000.00-

$6,000.00, or under $2,000.00 per month.

Admitted in evidence October 5, 1951.

Q. (By Mr. O'Connor) : At the time of the

meeting of May, 25, 1943, when Mr. Savage was

made the general manager, did you hold a proxy

of Mr. Cobb, the former attorney for the Lorraine

Corporation? [60] A. Yes, I did.

Q. Was he friendly toward Mr. Savage ?

A. No. They didn't speak to each other.

Q. And you voted that stock, did you 1

A. I voted the stock at the meeting.

Q. During all the time you were an officer and

secretary of the Lorraine Corporation, did you at-
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tempt to administer your duties and discharge them

with the welfare of the corporation in mind ?

A. Yes. It was rather difficult with this litigation

pending, but I took the position, and I consulted

Mr. Clark every week practically, or more than once

a week usually, about the conditions down there,

and my position always was, regardless of the out-

come of the fight between the two stockholders, the

corporation and the business should be preserved.

Q. Now, with reference to your time, could you

give the court some idea of the number of hours

you devoted in representing the Lorraine Corpora-

tion in this litigation and Mr. Savage ?

A. Yes. That bill was for 232 hours and a half.

I figured that and billed $2,325, which is $10 an

hour.

Q. What bill are you referring to? Just a mo-

ment. What bill is that?

A. The $2,345, 2387 bill. [61]

Q. I want you to tell the court, if you know,

the niunber of hours you devoted on the receiver-

ship matter after the rendition of this bill for $2,800.

A. I devoted 875 hours to it up to May, 1945,

when the United States Supreme Court refused our

writ of certiorari. I didn't keep it after that.

Q. Do you consider $25 an hour a reasonable

amount ?

The Court : He didn't say $25 an hour.

Mr. O'Connor: He didn't have the bill of $2,300.

The Court : I thought you said you figured it at

$10 an hour.
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The Witness: Yes, I did, that first bHl.

The Court : Where do you get $25 ?

Mr. O'Connor: I am asking his opinion as a

lawyer now, your Honor, with reference to the

services rendered.

The Court: You are trying to have him testify

as an expert here as to what a reasonable figure is ?

Mr. O'Connor: Is there some objection, your

Honor ?

The Court : No, I have no objection.

Mr. Clark : As far as we are concerned, we make
no contention that the services rendered by Mr. De-

moss and by Mr. O'Connor were not worth what

they were paid for them, no contention of that sort

at all. Our sole contention is who should pay it. The

gentlemen worked hard. There is no argument about

it. They earned a good fee and they got a good [62]

fee, but we say the company shouldn't have paid it.

The Court: Mr. Demoss said he figured $10 an

hour. Do you think that is excessive ?

Mr. Clark: I certainly don't. I don't know how

he can run an office and pay his taxes and all and

live on that.

Mr. O'Connor: Will you stipulate $25 an hour

is a reasonable fee for a lawyer's time in a case of

this character?

Mr. Clark: I would hate to stipulate, because

that depends on what the matter was, the amount in-

volved, and the skill involved. That is rather high.

But I have no objection to the $10. In fact, I have

no objection to the reasonableness of the compensa-
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tion you folks received. Our objection is who should

pay it. If you did charge $25 an hour, I am not

objecting.

Mr. O'Connor: I think that's all, your Honor.

Redirect Examination

By Mr. Clark:

Q. How much of the item of $2325 was charged

by you for your services on the Douglas Aircraft

matter to which you have testified %

A. I don't know. I don't know whether I could

figure that out or not. But I do know that was ex-

clusive of this litigation. [63]

Q. But could you approximate it by t-aking a

little time to do it ?

A. The affidavit there shows what I did. Is that

in evidence, that affidavit ?

Mr. O'Connor: I think it is. It is in opposition

to the application for receiver.

Mr. Clark: If not, it will be, I hope, before the

case is finished.

The Witness : That shows pretty well everything

I did and whom I went to see, and sometimes the

very hours that the telephone calls came in.

Q. (By Mr. Clark) : But I don't read in that

affidavit any apportionment to that service of the

$2,325, and that is what I would like to have in dol-

lars and cents.

A. Well, I didn't apportion it. I just took the

whole business and added it in, because, after all,

this litigation was for a receiver, and even the serv-
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ices we performed for Mr. Savage, if we could have

won that case, that would have been the easiest an-

swer to the receivership proposition, so that the

corporation was interested, not only in its own busi-

ness, but they were interested in Mr. Savage's end

of the case, because if we could establish his owner-

ship of the stock, the receivership matter would

ha^'e gone by the board.

Q. I don't want to argue this now, but since you

made [64] the charge for the services, which included

the Douglas Aircraft Corporation matter, would you

undertake to make an apportionment of the $2,325

between those two services, so that we may know

what was charged for ?

A. I will look and see if I can do it, but that was

eight years ago, Mr. Clark, and it is pretty hard.

Q. I am perfectly willing that when you do that,

it may be received by typing it out and placing it in

evidence.

A. I will do it at the recess, or at the noon hour.

Mr. Clark : No further questions.

Recross-Examination

By Mr. O'Connor:

Q. Have you the photostatic copy of the state-

ment rendered by Mr. Claude I. Parker, the audi-

tor for the receiver? A. Yes.

Mr. O 'Connor : Will you stipulate to that ?

Mr. Clark: Yes.

May it please the court, my next offer is—I think

I have offered those portions of the several volumes
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of the official record in 2990-Y which were segre-

gated and fastened together, and now I would like

to offer the remainder of those four files in evidence,

and that includes the report of Claude I. Parker

and everything else, and then [65] it will all be be-

fore the court.

Mr. O'Connor: I have no objection.

The Court: It may be received in evidence.

The Clerk: The entire file, your Honor?

The Court: Yes.

The Clerk: In 2990?

Mr. Clark: I think it would be of help to all of

us if we could have in evidence the register, because

that gives the date of all the documents and an

index.

Mr. O'Connor: No objection.

The Court : You may offer it.

The Clerk: The entire file will be marked Ex-

hibit 14.

(The file referred to was received in evidence

and marked Plaintiff's Exhibit No. 14.)

Mr. Clark: I assume, Mr. Clerk, arrangements

can be made for photostating that?

The Clerk: Yes.

Mr. Clark: That included, did it not, the report

of Claude I. Parker? That is my understanding.

Mr. O'Connor: That is my understanding.

Mr. Clark: And if not, it may be deemed to be

in as a part of the record, and if it is not, we will

supply it between us.
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The Court : That Parker record is in the reports

of the receiver. [_66~\

Mr. Clark : That is what I thought, but I wanted

to be perfectly sure.

The Court: Is that all you have of this witness?

Mr. Clark: Yes.

Mr. O'Connor: Yes.

The Court: You may step down.

The Witness : Thank you.

(Witness excused.)

Mr. Clark : Your Honor, the minute books them-

selves. Volumes 1 and 2, are marked for identi-

fication and certain portions of them have been

received. It occurs to me it might be well, for

whatever value they might serve, that the minute

books in their entirety now be received as an ex-

hibit.

Mr. O'Connor: No objection.'

The Court: They may be received and marked

as the next exhibit.

The Clerk: They are already marked Exhibits

1 and 2 for identification.

The Court: Then they may be marked in evi-

dence.

The Clerk: So marked.

(The volumes referred to were received in

evidence and marked Plaintiff's Exhibits 1

and 2.)

Mr. Clark: Your Honor, in this matter, a long
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time ago, [67] at the request of Mr. O'Connor in

behalf of Mr. Savage, the depositions of Sara Lor-

raine and David Lorraine and Marcel Lelie were

taken. The originals have not been found. We
have, however, a carbon copy of each that Mr.

O'Connor had. The one of Sara Lorraine has been

signed, but not yet sworn to. I understand the one

of David Lorraine was signed last night and will

be sworn to and delivered to me today. We have

not yet located Mr. Lelie, but I expect to during

the day. If coimsel desires these in evidence, we

will stipulate they may be received as a true state-

ment of the testimony of these witnesses without

having them sworn to.

Mr. O'Connor: I have no objection.

The Court : Such may be the order. That will be

Exhibit 16. They will be marked by the court.

The Clerk : So marked.

(The dociunents referred to were received

in evidence and marked Plaintiff's Exhibit No.

16.)

PLAINTIFF'S EXHIBIT No. 16

Deposition of Marcel Lelie

A. I don't know whether it was $250 or $150.

I don't recall the amoimt.

Q. What part do you recall was brought out

before Judge Yankwich?

A. I recall, I believe it was either—it was some-

thing said by, I believe, Mr. Harris, or somebody
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in court that first led our attention to it, and after-

wards I believe I saw it in the books down there,

and the records.

Q. Is there any other item of misappropriation

that you recall at the present time?

A. I wouldn't know which you were terming

misappropriation or rightful charges, Mr. O'Con-

nor.

Q. The complaint here says, '^Misappropriation

of the moneys of the plaintiff." And I want to

know whether you recall any others.

A. There's an account for services of Mr. Sav-

age.

Q. Do you know the amount of that?

A. I believe it was $7,150.

Q. Has that been paid by the plaintiff to him?

A. No; it stands on the records. The last that

I saw the records, which has been some time ago,

it was standing there as an account payable, or

accounts for services. I don't recall just under

which heading. It has been some time since I have

seen any of the books.

Q. But, as a matter of fact, you know that was

never paid by the plaintiff corporation to John E.

Savage ?

* * *

A. According to the general ledger here, the

account of Mr. Savage shows $7,150 in the accounts

payable; that is for his expense bill he gave to the

Lorraine Corporation for $7,150.

Q. My question is, Mr. Lelie, can you tell me
what you call this paper that is entitled ''John E.
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Savage," at the top, and at the bottom, "Total in-

terest paid $3,062.50. If the amount of the note is

not correct then the amount paid for interest is

too high." A. That's right.

Q. What do you call that ?

A. That is a summary of the different ledgers

I took out, and that is a summary.

Q. Does that constitute the entire charge of

misappropriation? A. That's right.

Mr. 'Connor : May we identify that as Defend-

ants ' A for identification and attach it to the dep-

osition.

(The instrument in question was marked De-

fendants' Exhibit A for identification by the

Notary Public, and is annexed hereto.)

Q. (By Mr. O'Connor): Now, Mr. Lelie has

also delivered to me an original statement which

appears on the letterhead of the Lorraine Corpo-

ration, and addressed to: ''The Lorraine Corpora-

tion, Debtor."
* * *

A. Yes, sir.

Q. At any time, Mr. Lelie, did you ever inform

the receiver that there were also items of accounts

payable for Mr. Savage to the plaintiff corpora-

tion? A. No, it was not asked me.

Q. Did you volunteer that information to the

receiver ? A. No.

Q. Did you ever prepare a statement of the

amounts that you say are payable from John E.
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Savage to the plaintiff corporation, and submit it

to Mr. Savage?

A. Oh, yes. Submit it to Mr. Savage ?

Q. Yes. A. I don't know.

Q. Did you

A. No; I made it just for the receiver, for Mr.

Bash.

Q. Did Mr. Bash receive such a statement?

A. Oh, yes.

Q. When did you first supply him with that

information ?

A. You mean a special statement, or my monthly

financial statement ? What statement do you mean ?

I prepared every month for the corporation a finan-

cial statement.

Q. And those you supplied to the receiver?

A. That's right.

Q. Mr. Lelie, possibly you misunderstood me.

A. That's possible.

* * *

Admitted in evidence October 5, 1951.

Mr. Clark: I could call Mr. O'Connor. May I

ask him for a statement? Would you make a state-

ment as to the services, including a statement of

their nature, the matters in which they were ren-

dered and the time when they were rendered, for

which you were paid the moneys that were author-

ized to be paid to you by the board of directors on

the 5th day and 14th day of January, 1944?
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Mr. O'Connor: Stipulate that my testimony

would be [68] cumulative of Mr. Demoss'.

Mr. Clark: And those services for which that

compensation was received were rendered in that

2990-Y, is that true?

Mr. O'Connor: That is true.

Mr. Clark: You were not in the other matters

to which Mr. Demoss testified, as I recall.

Mr. O'Connor: I was not.

Mr. Clark: We rest, your Honor.

The Clerk: Your Honor, should that other dep-

osition be given a number now?

The Court: Yes, we will mark that 17 when it

is produced. Is there just onef

Mr. Clark: Yes. Two depositions are in this one

file and one in the other.

Mr. O'Connor: Mr. Savage, will you take the

stand, please.

JOHN E. SAVAGE
called as a witness herein by and in his own behalf,

having been first duly sworn, was examined and

testified as follows:

The Clerk: Your name is John E. Savage?

The Witness: Yes. [69]

Direct Examination

By Mr. O'Connor:

Q. Mr. Savage, were you ever connected with the

Lorraine Corporation? A. Yes.

Q. Did you ever hold an office in that particular

corporation ?
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A. I was president of the Lorraine Corporation.

Q. When were you elected to that office?

A. I think it was May, '42.

Mr, Clark: Stipulate it was May 5, 1942.

The Witness: Or June, 1942. I am not sure of

the date, but it was in that neighborhood.

Mr. Clark: It is stated in the minutes that were

introduced originally in volume No. 1.

Mr. O'Connor: That's right.

Q. Did you serve in that capacity until the fol-

lowing May 25, 1943? A. Yes.

Q. Were you busy about the affairs and inter-

ests of the corporation?

A. I devoted practically my entire time to the

concern.

Q. What was the condition of the corporation

at the time you were made president? Just briefly

tell the court [70] about that.

The Court: You mean the financial condition?

Mr. O'Connor: Yes.

The Witness: They didn't have any money and

they owed the government $25,000. They didn't

have any machinery that was equipped to do the

work for the government in the way of war service,

and I went in there with the understanding that

I would furnish the money to take care of those

things as was necessary, and devoted my time to

looking after everything as it came up there. One

of the first things I did, I made arrangements with

the federal government. They had a man out there
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in charge of the place, had notices up and were

going to sell it.

Mr. Clark : Could you speak a little louder ?

Q. (By Mr. O'Connor): In other words, the

federal government had put a custodian in charge

for non-pajonent of their taxes?

A. And were getting ready to take the inventory

for the sale. I made arrangements with the office

down at the headquarters, whereby I paid them

$7,500 cash and guaranteed personally to pay them

$500 a month until the whole thing was paid, which

was carried out.

Q. You guaranteed, then, the tax obligation of

the corporation to the government, federal govern-

ment? A. Yes. [71]

Q. Was that paid in full?

A. It was paid in full. Every month we paid

on schedule.

Q. With reference to Mr. Cobb, did he have a

claim at that time against the corporation ?

A. Yes. Mr. Cobb had a claim and we worked

out a settlement on that.

Q. What was the condition with reference to the

ownership of this large portion of stock that was

held by the former Mrs. Lorraine ?

A. I purchased that stock from Mr.—oh, her

attorney.

Q. Mr. Bodkin? A. Mr. Bodkin, yes.

Q. And thereafter did you devote all of your

time to the corporate affairs, Mr. Savage?

A. I devoted all my time there, because I was
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very much interested, both financially and person-

ally. I wanted to see the place go.

Mr. Clark: I can't quite hear.

The Court: Will you keep your voice up a little

bit, please?

Q. (By Mr. O'Connor): Did you intend, when

you devoted those services over that 11-month

period, to do it gratuitously? [72] A. No.

Q. What, if anything, was your understanding

with the directors'?

A. My understanding was when the company got

to making money and had money on hand

Mr. Clark: Just a moment.

The Court: Just a moment.

Mr. Clark: We submit that the minutes of the

meeting of the board of directors would be the

best evidence as to any understanding. If the wit-

ness is only intending to relate what is reflected

by the minutes, we object on the ground that the

minutes are the best evidence. If he intends to

relate some understanding with the board and not

what took place in the minutes, we object as in-

competent, irrelevant and immaterial.

The Court: The question before the court is not

what the relationship of Mr. Savage was relative to

compensation. The only question is the payment

of attorneys' fees, whether he had an understand-

ing he was going to be paid or not going to be paid.

Mr. O 'Connor : This goes to our cross-complaint,

your Honor, in the answer, which is the only thing
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before the court. We are praying for his salary

of $500 for 11 months, phis $150 as expenses.

The Court: I didn't realize that from the state-

ment made [73] by Mr. Clark. I understood the

only issue is the attorneys' fees.

Mr. O'Connor: He is seeking to establish that

as a misappropriation, as a set-off to our counter-

claim for the salary and the expense money.

The Court: Then you are attempting to estab-

lish now that Mr. Savage was to have been paid

a salary and he was not paid?

Mr. O'Connor: That's right, your Honor, which

is reflected by the minutes here.

The Court: Then it is reflected by the minutes

and the minutes are the best evidence.

Mr. O'Connor: But, your Honor, at the time he

rendered the service, there was no entry in the min-

utes. His salary was fixed on January 5, 1944, for

this service he rendered from June 25, 1942, to May
25, 1943.

The Court : At that time was Mr. Savage a mem-
ber of the board of directors %

Mr. O'Connor: Yes, he was, your Honor.

The Court : And was he present at that meeting

when his salary was fixed ?

Mr. O'Connor: He was, yes.

The Court: How can he now go back and say

that was not a proper fixing, that was not a proper

designation ?

Mr. O'Connor: We are merely confirming that

he did not [74] intend to render those services
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gratuitously and that that amount of salary and

expense money is due him.

The Court : Do you know where that is, in what

minutes ?

Mr. Clark: There is no minutes, your Honor.

The first minutes in which any reference to the

claim for $500 a month salary and the $150 ex-

penses, as set forth in paragraph 9 of the answer,

for the period beginning May 25, 1942—beginning

June 30, 1942, and ending May 25, 1943, is in the

minutes now before the court, the meeting of the

board of directors on January 5, 1944, at which

time Mr. Savage presented a bill for $7,150, which

included the $500 a month for the 11 months re-

ferred to, and $150 expenses for the 11 months

referred to. That is the first time any mention is

made of any salary or any expense account to him

for that period of time.

The Court: Will you let me see the minutes?

Mr. Clark : Yes, your Honor. Volume 2, January

5, 1944.

The Court: Where is the bill Mr. Savage pre-

sented? It says Mr. Savage presented his bill for

services and expenses amounting to $7,150.

Mr. O 'Connor : We have a photostatic copy of it.

Mr. Clark: I am Avilling that be used.

The Court: Put it in the record.

Mr. O 'Connor : I think it is in now, your Honor.

Mr. Clark: No, I don't think so. [75]

Mr. O'Connor: I think it is marked as an ex-

hibit. Just one moment, your Honor.

li
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The Court : I would like to see it before passing

upon the question.

Mr. O'Connor: It is marked Exhibit B.

Mr. Clark: In 2990-Y?

Mr. O'Connor: I don't know. I knew it had that

mark on it.

The Court: I think it ought to be received in

evidence.

Mr. Clark: We have no objection.

The Court: No objection'?

Mr. Clark: None whatever.

The Court: It may be received and marked De-

fendants' Exhibit C.

The Clerk: So marked, Exhibit C.

(The document referred to was received in

evidence and marked Defendants' Exhibit C.)
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The Court: It appears from the minutes of the

corporation on January 5, 1944, Mr. Savage then

presented to the meeting his bill for services and

expenses amounting to $7,150. It also appears that

Mr, Rutherford then made a motion that the bill

of Mr. Savage heretofore approved be paid. Mr.

Demoss seconded the motion.

A vote was taken and Mr. Rutherford and Mr.

Demoss [76] voted for the motion. Mr. Savage did

not vote. The vice president thereupon declared

said motion to be duly adopted.

Now, we have the presentation of this bill for

$7,150. We have the acceptance by the board and

the order for it to be paid. How can we go behind

that? The minutes speak for themselves.

M. Clark: That's it, but now this question is

going to an understanding which the witness says

he had with the board back in 1942. That is what

we are objecting to. We have no objection to the

record which your Honor has just read from. We
put it in evidence.

The Court: I will sustain the objection. Here is

the evidence Mr. Savage presented a bill for $7,150.

It was approved by the board and ordered paid.

May I ask the witness, was it ever paid?

The Witness: No, it hasn't been paid.

The Court: Do you agree he wasn't paid?

Mr. Clark: We agree.

Mr. O'Connor: Your Honor, I made no opening

statement and it may have been your Honor was in

doubt. In our answer we set this up on page 6,
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line 18, the answer of Mr. Savage, that John E.

Savage took active management of the corporation

on the 25th day of May, 1943, that plaintiff, that

is the Lorraine Corporation, is indebted to John E.

Savage for services rendered from June 25 of 1942,

to and including May 25, [77] 1943, at the rate of

$500 per month, and $150 expenses, or a total sum

of $7,150, and for the sum of $1,000 for services

rendered for the month of January, 1944, and the

sum of $321.60 moneys laid out and expended for

and on account of and for the use and benefit of

plaintiff within two years last past, and we pray

for a judgment for that amount of money.

As I understand it, your Honor, the evidence with

reference to attorneys' fees is sought by plaintiff

to be an offset to this claim for salary.

The Court: Well, there isn't any evidence here,

regardless of what this witness' understanding is,

except there is a claim which is approved at the

rate of $500 per month from January 25 to March

25, 1943.

Mr. O'Connor: That's right.

The Court: As to what his understanding was

prior to that time or prior to May 25, 1943, that is

absolutely immaterial.

Mr. O'Connor: Very well, your Honor.

The Court : He might say his understanding was

he would get $1,000 a month. I wouldn't allow it,

because all he asked for was $500 a month. After

May 25, 1943, if he performed any services, then

there is a question whether or not he was to con-
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tinue to receive $500 per month, or if there was

any oral agreement made as to whether or not he

should get $500 or [78] to get less than $500 a

month or more than $500 a month.

Mr. O'Connor: The evidence will show, your

Honor, at the meeting of May 25, 1944, he became

the general manager and there was a resolution

passed by the plaintiff, the Lorraine Corporation,

in which his compensation was fixed at $750 per

month as long as the business of the corporation

was below $50,000, and if it went from $50,000 to

$75,000 per month, his salary would be $1,000 per

month, and for anything above $100,000 per month,

it would be at the rate of $1,500 per month, your

Honor.

The Court: May I ask Mr. Clark a question?

Mr. Clark: Yes, your Honor, certainly.

The Court: Assume that Mr. Savage was to get

$500 per month from June 25, 1942, until May 25,

1943. Isn't it right to assume if he continued to do

the same work, he was to receive the same salary?

Mr. Clark: No.

The Court: Unless there was an agreement to

the contrary.

Mr. Clark: No, your Honor, because there was

no resolution of the board of directors fixing his

salary at all during that period. The first reference

to that is in that meeting after the judgment, and

after the defendant has presented a stated account

between the corporation and Mr. Savage, which
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didn't include this compensation and expense item

for [79] that period.

The Court: Is there anything in the minutes to

show he was to work for nothing or he was not to

be paid anything?

Mr. Clark: We claim, your Honor, and the evi-

dence before the court will show what he did, dur-

ing that 11 months' period he spent two very

lengthy periods of time in Seattle on his own per-

sonal business. The evidence now before the court

shows, and Mr. Savage will admit it, Mr. David

G. Lorraine continued as manager of the corpora-

tion, reducing his salary to $500, and continued in

that capacity and ran the corporation until Mr.

Savage claimed he owned the stock, which the court

later found he held in trust, and by virture of his

stock, he called a stockholders meeting, elected him-

self, Mr. Demoss and Mr. Wagner as directors, and

then he started in to run the show. They fired Mr.

and Mrs. Lorraine from any connection with the

company and barred them from coming to the office.

That was under his control by virtue of stock he

held as a trustee for the Lorraines, whom he evicted.

I am perfectly willing, and I think it is before

the court now, but so that your Honor may have it

in mind, immediately following his exercise of

absolute control as an owner of stock of the cor-

poration, and putting himself and his people in

charge on the 25th day of May, 1943, then they

called a meeting of his board of directors and voted

a salary to him of $750 a month, and I am willing
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to stipulate under [80] that resolution there was

paid to Mr. Savage $750 on the 30th day of June,

1943; $750 on the 28th day of July, 1943; $750 on

the 25th day of August, 1943; $750 on the 22nd day

of September, 1943; $500 as a bonus on the 22nd

day of September, 1943; $1,000 on the 3rd day of

November, 1943, and $1,000 on the 31st day of De-

cember, 1943, an aggregate of $6,500.

Now, of course, we are not touching those here

because there is an account stated pursuant to the

judgment in 2990-Y between the corporation and

Mr. Savage as of the close of business on November

30, 1943. So we are raising no argument about that.

It was paid and we got an account stated on it, but

it did not give him credit for anything for the 11

months' period involved in the answer herein as

salary and expenses.

The Court: I am going to sustain his objection

as to what the understanding was. I don't think

it is material. The record speaks for itself.

Mr. O'Connor: I didn't ask for his understand-

ing, your Honor. I want to clarify when he took

over David Lorraine's office as general manager,

which was because Mr. Lorraine had unauthor-

izedly just increased his salary to $1,050, by the

simple manipulation of the records of the corpora-

tion, that Mr. Savage, when that was ascertained,

became the general manager, and in addition to that,

being the vice president, and Mr. David Lorraine

had nothing thereafter to do with it, [81] and the

minutes show his salary was increased from $500

to the $750, so it is in the minutes.
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The Court: The minutes are the best evidence

of what happened.

Mr. O'Connor: That's right, and I am not ask-

ing for his understanding at all.

The Court: I think the question should be with-

drawn and you should start all over again, if you

want to.

Mr. O'Connor: Yes, your Honor.

Q. Now, Mr. Savage, you served as general

manager and were still serving under that resolu-

tion which was passed on May 25, 1943, to the

latter part of January, I think it was January 20th

of 1944, were you not?

A. In that neighborhood.

Q. Were you paid for your services during the

month of January, 1944? A. No.

Q. Under the resolution with the plaintiff, the

Lorraine Corporation, what was your salary for the

month of January, 1944?

Mr. Clark: Object to that on the ground the

resolution is the best evidence.

The Court: The resolution is the best evidence.

Do you know what the resolution said?

The Witness: It said if we did over $50,000, it

should [82] be $750, and if we did $100,000, it should

be $1,000.

The Court: I am going to sustain the objection

on the ground the resolution is the best evidence.

If the resolution confirms what Mr. Savage said, it

is the best evidence. I Avill sustain the objection.

Q. (By Mr. O'Connor): Mr. Savage, in your
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position as general manager and president of the

plaintiff, the Lorraine Corporation, did you engage

the services of Mr. Harris, a handwriting expert?

A. Yes.

Q. In connection with certain falsifications and

alterations of the minutes of the corporation?

A. Yes.

Q. Did you pay him for his services?

A. It seems after the receiver was appointed

Mr. Clark: I can't hear.

Q. (By Mr. O'Connor): Did you pay him for

his services? A. Yes, I paid him.

Q. What was the amount of that bill?

A. $321.60.

Q. Has the Lorraine Corporation ever reim-

bursed you for that? A. No.

Mr. Clark: I can't quite hear. What is the

amount? [83]

Mr. O'Connor: $321.60. It is set forth in the an-

swer.

I think that's all, your Honor.

May it please the court, I understand this record,

the way it is now in evidence, does not show the

gross earnings of the plaintiff corporation, which

is the measure upon which the resolution fixing

the amount of salary of the witness, Mr. John E.

Savage, would depend. May I ask him what the

gross earnings were for January, 1944?

Mr. Clark: That wouldn't be the best evidence.

Mr. O'Connor: The best evidence are the books
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and they haven't been produced by the plaintiff. I

asked for them, your Honor.

Mr. Clark: If you want them, we will bring in

the books.

The Court: May I suggest this? Can't you look

at the books and come to a stipulation as to what

the gross earnings were?

Mr. Clark: Yes. Was it not covered in the

deposition of Mr. Lelie?

Mr. O'Connor: It may be, but I don't know.

Mr. Clark: If not, we will look at the books

and put it in evidence here.

The Court : A statement of the gross earnings.

Mr. O'Connor: I think there was something in

the evidence [84] in the receivership proceedings.

Mr. Clark: I think so, but we can agree to it.

There will be no question between us. We will

stipulate. That is January, 1944?

Mr. O'Connor: Yes, which is the $1,000 which

is set up.

You may cross-examine.

Cross-Examination

By Mr. Clark:

Q. Mr. Savage, wherein during any of the pro-

ceedings in action 2990-M originally and Y later

in this court, to which reference has so frequently

been made, you testified upon any of the minutes

to which you have now testified here, is it a fact

that you then testified in accordance with your best

recollection of the matters to which you testified?
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Mr. O'Connor: To which we object as being un-

certain, may it please the court.

The Court: It seems to me there is a presump-

tion that the witness is telling the truth. It may be

true that at various times there are discrepancies

in his testimony, and I assume that there is also a

presumption that the testimony that is earliest in

time from the happening of the event is probably

more correct than the testimony at some later date.

Mr. Clark: I was trying to establish that, your

Honor.

The Court: I think that is purely a question of

the [85] testimony. The objection is sustained. If

he has testified contrary to his testimony here, that

is something for the court to consider relative to

the weight given to the testimony here.

Mr. Clark: That's right, and it is before the

Court. I was only trying to establish it if there

were not a presumption, but I think there is. May
I inquire of your Honor, and Mr. O'Connor, did

he accept my proffered stipulation that salary and

expenses were paid to Mr. Savage as I read into

the record beginning June 30, 1943, and ending

December 31, 1943 <?

Mr. O'Connor: That's right. We have supplied

you with the figures, Mr. Clark.

Mr. Clark: Yes, you did.

Q. Mr. Savage, what document or documents did

Mr. Harris, the questioned document examiner,

examine for which you paid to him $321.60?



164 John E. Savage vs.

(Testimony of John E. Savage.)

A. It was part of the records in the minute

books.

Q. Part of the records of the minutes of the

Lorraine Corporation?

A. Yes. I think the evidence of Mr. Harris

shows all about it.

Mr. Clark: Do you have the statement rendered

by Mr. Harris and does it show the minutes he

examined ?

Mr. O'Connor: Yes. As a matter of fact, we

put him to [86] the proof of suing and it is in the

form of a judgment and we paid the judgment.

We resisted because he sought to fix a personal

liability upon Mr. Savage, and it was a corporate

liability, but the receiver wouldn't honor it.

Mr. Clark: I would like to have that appear, if

it is not in the record now.

Mr. O 'Connor : No, it is not.

Mr. Clark: Then may we have the statement of

Mr. Harris?

The Witness : The amount of his claim was $500.

Mr. Clark : May we have the total claim ?

The Witness: But we went to court and the

court reduced it and I paid it.

Mr. O'Connor: I will be very happy to get that

file from the Municipal Court of the City of Los

Angeles and show you, counsel, but the original bill

was for $500.

The Court: Can't you stipulate here? There is

so much of the evidence in this case contained in

the records and documents of other cases it is going
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to be necessary for the attorneys to brief the case.

Now, can't we do this as we did with the Superior

Court case? Either party can refer to this file in

the Municipal Court and quote from it, argue from

it, and draw any conclusions he wants to and pre-

sent them to this Court.

Mr. Clark: Entirely satisfactory, your Honor.

The Court: Nobody is going to destroy the file

over [87] there and I presume the file is correct.

There is absolutely no necessity for bringing the

file over there or copies of the files, unless the at-

torneys feel that they can't trust each other.

Mr. Clark: I think we have shown we can get

along together on these things.

The Court: So we will stipulate to handle this

file like the other one. Is that stipulated?

Mr. Clark : We stipulate, your Honor.

Mr. O'Connor: There won't be any difficulty.

Mr. Clark: No further questions of Mr. Savage.

Mr. O'Connor: That's all.

The Court: You may step down.

(Witness excused.)

Mr. O'Connor: The defendant rests. That is our

case, your Honor.

Mr. Clark: You rest now?

Mr. O'Connor: Yes.

Mr. Clark: We would like to submit the matter

Ion
briefs. It is only fair to the Court we should

do so. I didn't know yesterday afternoon that I

would have so much to do. I would like to have 30
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days to file a brief. I have a very important hear-

ing before Judge Mathes the 29th on our Indian

litigation for which I have to get out briefs, and I

have [88] to get out two other briefs this month, so

if I could have two weeks to get out this brief, it

would be very satisfactory.

The Court: It seems to me this is going to be a

resume of several cases.

Mr. Clark: There is no doubt about it.

The Court: This is going to be a case to end all

cases, I hope.

Mr. Clark : It is somewhat like the World Series.

All events lead up to it.

The Court : What time do you want, Mr. O 'Con-

nor?

Mr. O 'Connor : 30 days, may it please the Court.

The Court: 30 and 30 and 20.

Mr. O'Connor: Satisfactory.

Mr. Clark: Satisfactory.

The Court: All right. It is submitted. [89]

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

United States District Court for the Southern Dis-

trict of California.

I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and

correct transcription of my stenographic notes.
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Dated at Los Angeles, California, this 11th day

of October, A.D. 1951.

/s/ S. J. TRAINOR,
Official Reporter.

[Endorsed] : Filed March 19, 1952.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Califor-

nia, do hereby certify that the foregoing pages

numbered from 1 to 62, inclusive, contain the origi-

nal Complaint; Answer; Memoradum of Opinion;

Findings of Fact and Conclusions of Law; Judg-

ment; Motion for New Trial; Notice of Appeal;

Undertaking for Cost Bond on Appeal; Statement

of Points on Appeal; and Designations of Record

on Appeal and a full, true and correct copy of the

Minutes of the Court for April 7 and June 2, 1952,

and of the Docket Entries in Case No. 2990-Y,

Lorraine v. Savage, which, together with reporter's

transcript of proceedings on October 4 and 5, 1951,

the original exhibits, the complete files and report-

er's transcripts in case No. 2990-Y, Lorraine v.

Savage, transmitted herewith, constitute the record

on appeal to the United States Court of Appeals for

the Ninth Circuit.

I further certify that my fees for preparing and



168 John E. Savage vs.

certifying the foregoing record amount to $2.00

which sum has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 1st day of August, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 13471. United States Court of

Appeals for the Ninth Circuit. John E. Savage,

Appellant, vs. The Lorraine Corporation, AppeUee.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Central Division.

Filed August 4, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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United States Court of Appeals

for the Ninth Circuit

No. 13471

JOHN E. SAVAGE,
Appellant,

vs.

THE LORRAINE CORPORATION, a Corpora-

tion,

Appellee.

CONCISE STATEMENT OF POINTS ON
WHICH APPELLANT INTENDS TO RELY

The Appellant herein presents the following state-

ment of the points on which he intends to rely on

his appeal from the Judgment in the above-entitled

cause

:

1. The evidence is insufficient to support the

finding that Earl C. Demoss and Wally Rutherford

were elected directors of The Lorraine Corporation

to carry out the wishes and desires of John E.

Savage and that neither of them owned any inter-

est in The Lorraine Corporation as set forth in

Finding No. III.

2. The evidence is insufficient to support the

finding that The Lorraine Corporation is not in-

debted to John E. Savage in the sum of $7,150.00

for services rendered and expenses paid from June

25, 1942, to May 25, 1943, and for the sum of

$1,000.00 for services rendered for the month of
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January, 1944, and for the sum of $321.60 expended

for and on account of and for the use and benefit

of The Lorraine Corporation within two years last

past from the date of defendant's answer herein, as

set forth in Finding No. VII.

That by reason of the above-specified points, the

Court erred in not awarding judgment to the de-

fendant John E. Savage as prayed for in his an-

swer herein.

The Appellant designates the whole of *'Ap-

pellant's Designation of Parts of the Record on

Appeal to Be Printed," to be served and filed here-

with, as necessary for the consideration of this

appeal.

Dated: This 7th day of August, 1952.

A. J. O'CONNOR and

EARL C. DEMOSS,

By /s/ EARL C. DEMOSS,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed August 8, 1952.
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No. 13471.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

John E. Savage,

vs.

The Lorraine Corporation,

Appellant,

Appellee.

BRIEF FOR APPELLANT.

Statement as to Jurisdiction.

Appellee The Lorraine Corporation, a Nevada corpora-

tion, brought this suit in the District Court of the

United States in and for the Southern District of Cali-

fornia, Central Division, against Appellant John E.

Savage, a citizen and resident of the State of California,

to restrain the appellant from foreclosing a chattel mort-

gage on personal property and a deed of trust on real

property worth $100,000.00 to secure a note executed by

appellee to appellant for $40,542.50 and interest and

for an accounting to determine the exact amount due

by appellee to appellant [R. 3-8].
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Appellant filed his answer alleging that the balance due

on said note was $28,238.67 and that appellee was further

indebted to him in the amount of $8,471.60 [R. 14, 16].

Judgment was entered on May 12, 1952, denying appel-

lant's claim of $8,471.60 [R. 25-26]. Appellant's mo-

tion for a new trial was denied on June 2, 1952 [R. 30],

Appellant's Notice of Appeal was timely filed on June

10, 1952 [R. 30-31], and an Undertaking for Cost Bond

on Appeal was filed on June 10, 1952.

There is a diversity of citizenship between appellant

and appellee and the subject matter of the action is in

excess of $3,000.00 exclusive of interest and costs.

The District Court had jurisdiction under Section 1332

of the United States Code of Judiciary and Judicial Pro-

cedure (U. S. C. A. 28: 1332). This Court has juris-

diction under Section 1291 of the United States Code

of Judiciary and Judicial Procedure (U. S. C. A. 28:

1291).

The pleadings and proceedings necessary to show the

existence of the jurisdiction are the Complaint [Pars.

I, II, IV, V, VI, X, XI and XIII; R. 3-9], the Answer

[Pars. IV, V, VII and IX; R. 23], the Judgment

[R. 25-26], the order of the District Court denying

the appellant a New Trial [R. 30-31], and the Under-

taking for Cost Bond on Appeal [R. 31-33].
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Statement of the Case.

This action was brought by appellee against appellant

and The Trianon Company to restrain the foreclosure

of a note secured by a chattel mortgage and deed of

trust executed by appellee to appellant. Said note was

in the principal sum of $40,542.50, upon which there

was a balance due of $28,238.67 plus interest. The com-

plaint alleged that appellant had misappropriated funds

of the appellee in an undetermined amount, and asked

for an accounting to determine the amount due.

The appellant answered, denying all misappropriations

and setting forth his claim for services rendered and

moneys expended totalling $8,471.60.

During the course of the proceedings, The Trianon

Company appeared and by cross-complaint alleged its

ownership of said note and sought to foreclose said chat-

tel mortgage and deed of trust. Subsequently The

Trianon Company was paid the amount due on said note

and dismissed its cross-complaint.

At the opening of the trial in the District Court,

appellee's counsel stated to the Court that the only items

he questioned were the attorneys' fees and expense moneys

paid by appellee to its attorneys in January, 1944 [R.

35]. The District Court found said payments to have

been properly made and that such payments did not con-

stitute misappropriations on the part of the appellant

[Findings of Fact No. V; R. 23] and rendered judg-

ment accordingly [Judgment; R. 26-27]. No appeal has



been taken by appellee from said Finding of Fact and

Judgment.

The only issue remaining in the case is the claim of

appellant for his services rendered and moneys expended

in the said amount of $8,471.60 and interest. The Dis-

trict Court found the appellee not indebted to the appel-

lant in any amount on account of any services rendered

or money expended [Findings of Fact No. VII; R. 24]

and rendered judgment accordingly [Judgment; R. 26-27].

Appellant filed a Motion for a New Trial on account

of said Findings of Fact and Judgment [R. 26-29]

which was denied by the District Court [R. 30] and

thereafter duly filed his Notice of Appeal [R. 30-31]

and Cost Bond on Appeal [R. 31-33].

On June 25, 1942, appellant John E. Savage was

elected president of The Lorraine Corporation for the

unexpired term of Mr. Lawrence Cobb, resigned, whose

salary was $500.00 per month [R. 106, Pltf. Ex. 1,

R. 133]. At that time the affairs of The Lorraine

Corporation were in bad shape: they didn't have any

money, they didn't have any machinery equipped to do

the work for the Government they were making, they

owed the United States Government $24,711.57 for un-

paid income taxes and for which the Internal Revenue

Department had filed its lien, had seized the property

of The Lorraine Corporation, had placed a custodian

in charge and had posted notices of the sale of said

property. The Lorraine Corporation also was indebted

to its former president Lawrence Cobb in the amount

of $11,058.51. There were also owing overdue trade

acceptances of $3,868.40, accounts payable of $7,528.22,

a bank overdraft of $766.91 and miscellaneous items of

$5,604.31, making a total of overdue liabilities of $53,-

I
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537.95. Against this, The Lorraine Corporation had quick

assets of only $35,676.03 including cash on hand of

$75.00 [Pltf. Ex. 33 in Case No. 2990, Pltf. Ex. 14].

Appellant John E. Savage entered upon the performance

of his duties on June 25, 1942, and devoted practically

his entire time to the affairs of the corporation until

May 25, 1943, a period of eleven months. In addition

to the ordinary duties of his office, the appellant paid

the United States Government its claim in full, settled

the claim with Mr. Cobb for $2,000.00 and ending 1942

with a profit of $27.57 [R. 148-150]. For the first

five months of 1943 The Lorraine Corporation showed

a net profit of $46,573.12 [R. 136]. Mr. Savage did

not intend, when he performed these services, to perform

them gratuitously [R. 150] and he billed the corporation

only for the same salary as had been paid to his pre-

decessor as president of the corporation, whose unexpired

term he was filling, plus his expenses [R. 133].

On December 31, 1943, appellant presented to The

Lorraine Corporation his bill for said services in the

amount of $5,500.00 being for eleven months at the

rate of $500.00 per month, and for expenses amounting

to $1,650.00 making a total of $7,150.00 [R. 154]. On
January 5, 1944, the board of directors of The Lorraine

Corporation approved said bill and ordered it paid [R.

46-47] ; but neither said bill or any part thereof has

ever been paid [R. 155], and it appeared on the books

of the Receiver as an account payable [R. 128] and still

stands on the books of The Lorraine Corporation as an

account payable in the sum of $7,150.00 [R. 144].

On said January 5, 1944, the board of directors of

The Lorraine Corporation was composed of appellant,



John E. Savage, Earl C. Demoss and Wally Rutherford.

On May 25, 1943, Mr. Demoss held the proxy of Mr.

Lawrence Cobb, the owner of 50,000 shares of The Lor-

raine Corporation, the largest stockholder excepting Mr.

Savage and Mrs. Lorraine, and the former president and

a former director of the corporation [R. 133]. At that

time there was such hostility between Mr. Cobb and

Mr. Savage that they would not speak to each other [R.

136] ; and Mr. Cobb, who resigned, suggested that Mr.

Demoss, who had been the attorney for Mr. Savage in

a suit brought by Mr. Lorraine to restrain Mr. Savage

from voting stock in The Lorraine Corporation, be

elected a director in place of himself; Mr. Savage con-

curred in this, and Mr. Demoss was elected a director

of the corporation by the votes of the stock held by

Mr. Cobb and Mr. Savage [R. 133], and continued to

be a director until the receiver was appointed on January

20, 1944 [R. 40], and Mr. Demoss at all times attempted

to perform his duties for the welfare of the corporation

and to preserve its business [R. 137], and was not elected

at the instance and request of appellant John E. Savage

to carry out the wishes and desires of appellant John

E. Savage [R. 72, 133]. On January 5, 1944, Mr.

Wally Rutherford, who had purchased 18,875 shares of

stock of The Lorraine Corporation from Mr. Wagner,

a vice-president and director of said corporation, was

elected a director and vice-president to succeed Mr. Wag-

ner, resigned [R. 42-43]. Mr. Rutherford swore that

while a director he was not under the domination or con-
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trol of appellant John E. Savage or anyone else, but at

all times used his own judgment and discretion how he

should vote [Pltf. Ex. 14, Affidavit of Wally Rutherford,

verified January 9, 1944, in No. 2990, R. 141].

On May 25, 1943, appellant John E. Savage took over

the additional duties of general manager of The Lorraine

Corporation, which had theretofore been performed by

David G. Lorraine, who had been receiving $1,050.00

per month therefor [Pltf. Ex. 1] and the board of direc-

tors passed a resolution that the salary of appellant John

E. Savage as president and general manager be fixed

at $750.00 per month, with a provision for an increase

in salary in proportion to increased productivity under

an incentive plan [R. 108-110], namely, that said salary

be $750.00 per month where sales were less than $50,-

000.00 and $1,000.00 per month where sales were over

$50,000.00 per month up to $75,000.00 per month [R.

109-110]. Prior to the date of said meeting of May 25,

1943, the business done by the appellee was as follows:

January, 1943 $17,200.00

February, 1943 18,400.00

March, 1943 23,000.00

April, 1943 33,100.00

May, 1943 20,263.58

[Pltf. Ex. 14, R. 141, Pltf. Exs. 27 and 28 of No. 2990.]

The net result of the new arrangement to the appellee

The Lorraine Corporation was that the services for which

it had been paying $1,550.00 per month were thereafter

to be performed by appellant for $750.00, a net saving
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of $800.00 per month, or more than one-half. The

further provision for incentive increase was to the effect

that if appellant should increase the business to over

$50,000.00 per month (more than double the business)

he v^ould receive an additional $250.00 per month. That

is, if he succeeded in increasing the business to over

$50,000.00 per year, he would receive $1,000.00 per month

—still $550.00 per month less than the appellee corpora-

tion had been paying before May 25, 1943.

Under appellant's management the sales increased. The

business done thereafter was:

June $23,041.83

July 33,043.43

August 50,373.25

September 57,625.01

October 67,071.54

November 34,442.57

[Pltf. Ex. 14, R. 141, Pltf. Ex. 27 in No. 2990 and

Pltf. Exs. 2, 4 and 7 on Accounting in No. 2990.]

Appellee's attorney stated to the District Court that

he would furnish a statement from the books of appellee

corporation as to the gross earnings for December, 1943,

and January, 1944 [R. 161-162] but he has not done so.

Defendant's Exhibit B [R. 136] shows the monthly

net profit of the appellee corporation for January to

November, 1943, inclusive. It shows profits of $9,314.62

per month up to May 25, 1943, and of $16,888.18 per

month after May 25, 1943 [R. 136].

I
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The above mentioned tables show that appellant was

entitled to collect for his services under said resolution

of May 25, 1943, the following amounts:

June, 1943 $ 750.00

July, 1943 750.00

August, 1943 1,000.00

September, 1943 1,000.00

October, 1943 1,000.00

November, 1943 750.00

December, 1943 750.00

January 20, 1944 500.00

Total $6,500.00

Note: as figures for December, 1943, and January, 1944,

were not furnished we have taken the minimum salary

of $750.00 as the figure for those two months. Also

we have taken two-thirds of January, 1944, as the period

to be considered, as the receiver was appointed on January

20, 1944.

Appellant was paid on account of these services the

following amounts [R. 159] :

June 30, 1943 $ 750.00

July 28, 1943 750.00

August 25, 1943 750.00

September 22, 1943 1,250.00

November 3, 1943 1,000.00

December 31, 1943 1,000.00

Total $5,500.00
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This leaves a balance due Appellant for these services

of $1,000.00. The receiver was appointed on January

20, 1944, and his books carried the item ''Contingent

claims. Claim of John E. Savage for Salary January 1

to January 20, 1944, not determined" [R. 126]. As

stated above, in the absence of a statement of the books

as to the amount of business done in January, 1944, two-

thirds of the minimum monthly salary for the period

January 1-20 only is claimed by Mr. Savage.

The above mentioned items of $7,150.00 and $1,000.00

were authorized or approved by the board of directors

of appellee The Lorraine Corporation [R. 42, 46-47, 66,

Pltf. Ex. 2a, R. 42, 46-47, 66 and Pltf. Ex. 2d, R. 109-

110] and were just and reasonable as to the appellee

The Lorraine Corporation, at the times they were author-

ized or approved. Indeed, Mr. Cobb, who preceded Mr.

Savage as president of the corporation, stated on January

9, 1944: "That The Lorraine Corporation is now solvent,

that it is being properly managed for the first time since

October 3, 1935," the date Mr. Cobb first became a stock-

holder [Pltf. Ex. 14, R. 141, Affidavit of Lawrence Cobb,

verified January 9, 1944, in case No. 2990].

As to appellant's claim for $321.60: Appellant, as

president of The Lorraine Corporation, employed John

Linwood Harris, an examiner of questioned documents,

to examine the minutes of The Lorraine Corporation in

connection with certain alterations in the minute book

of The Lorraine Corporation relating to the withdrawal

of $1,500.00 of the funds of The Lorraine Corporation

[R. 160-161]. Mr. Harris submitted a bill for $500.00

for his services [R. 164]. Said item appears on the books
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of the receiver as an account payable [R. 128] and on

the books of The Lorraine Corporation as an account

payable [Pltf. Ex. 16]. Appellant settled said claim by

paying Mr. Harris $321.60 on July 14, 1944, but he has

never been reimbursed for such payment [R. 161].

The above mentioned items total $8,471.60, and are

the items referred to in appellant's answer and the denial

of which is the basis of this appeal. These items appear

on the books of the receiver, the audit report of the

books of The Lorraine Corporation made by Claude L

Parker, who was employed by the receiver to make an

audit and report of The Lorraine Corporation, and on

the books of The Lorraine Corporation, and were used

by said receiver and by The Lorraine Corporation in

making up the Income Tax Returns of the receiver and

of The Lorraine Corporation [R. 126, 128, Pltf. Ex. 16].

On January 20, 1944, a receiver was appointed for

The Lorraine Corporation, the Order Appointing Re-

ceiver enjoining all persons from "instituting or prosecut-

ing any action at law or proceeding in equity or admiralty

against the defendant in any court of law or equity"

[Pltf. Ex. 5].

The receivership was terminated and the receiver

discharged on December 24, 1945. This action was filed

on the same day and the summons and complaint were

served on appellant John E. Savage on December 28,

1945. Mr. Savage verified and served his answer on

December 29, 1945, and filed the same on January 2,

1946.
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Specifications of Error.

I.

The District Court erred in finding that the allega-

tions of Paragraph III of the complaint are true, being

Finding of Fact No, III, such finding being erroneous

for the reason that it is not supported by the evidence.

Said finding is to the effect that Earl C. Demoss and

Wally Rutherford were elected as directors of The Lor-

raine Corporation at the instance and request of appel-

lant John E. Savage for the purpose of serving upon said

board of directors to carry out the wishes and desires

of said John E. Savage, and that neither said Earl C.

Demoss or Wally Rutherford on January 5, 1944, owned

any interest in The Lorraine Corporation.

IL

The District Court erred in finding that it was not

necessary to make any finding of fact in respect of the

allegations in Paragraph I of the Answer, being Finding

of Fact No. VI, such finding being erroneous for the

reason that it is not supported by the evidence.

Said finding constitutes a refusal of the District Court

to find that Earl C. Demoss represented the interest of

Lawrence Cobb and held his proxy in The Lorraine

Corporation and was elected, as was Wally Rutherford,

a director for the sole and only purpose of promoting

the interests of the corporation, and its stockholders,

and not to carry out the wishes and desires or whims

and caprices of John E. Savage; that Wally Rutherford
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was a stockholder of the plaintiff corporation when elected

a director and still was at the date the answer herein was

filed; that Earl C. Demoss, Wally Rutherford and John

E. Savage were all motivated solely and only to operate

and manage the affairs of The Lorraine Corporation for

the benefit of all interested parties and for no other

purpose.

III.

The District Court erred in finding that The Lorraine

Corporation is not indebted to the appellant John E.

Savage for services rendered from June 25, 1942, to

May 25, 1943, at the rate of $500.00 per month, or for

$150.00 per month for expenses, or for the sum of

$1,000.00, for services rendered for the month of January,

1944, or for the sum of $321.60 for monies laid out

or expended by the appellant John E. Savage, or for

any sum whatsoever, being Finding of Fact No. VII,

such finding being erroneous for the reason that it is

not supported by the evidence.

The uncontradicted evidence is that the appellant John

E. Savage was elected president of The Lorraine Cor-

poration on June 25, 1942, and thereafter for eleven

months devoted his entire time to the affairs of the cor-

poration, that his predecessor, to whose office appellant

succeeded, received $500.00 per month for his services,

that appellant never intended to perform his services

gratuitously, that he presented his bill for services and

expenses to The Lorraine Corporation, that the board

of directors of said corporation approved said bill and
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ordered it paid, that it has never been paid and that

appellant has never been paid any amount whatsoever

either on account of said services or on account of said

expenses; that between May 25, 1943, and January 20,

1944, he performed the duties of president and general

manager of The Lorraine Corporation in pursuance of

a resolution of the board of directors passed on May
25, 1943, and for which he was entitled to be paid the

sum of $6,500.00. That only $5,500.00 has been paid

on account of said services, and there is still due therefor

the sum of $1,000.00; and that on July 14, 1944, he paid

John Linwood Harris on behalf of said corporation for

services performed by Mr. Harris for said corporation,

the sum of $321.60, and that he has not been reimbursed

for such payment in any sum.

IV.

The District Court erred in entering a judgment deny-

ing the prayer of appellant for judgment against appellee

in the sum of $8,471.60, and interest and costs, such

judgment being erroneous for the reason that the Find-

ings of Fact upon which it is based are erroneous as more

particularly stated in Specifications of Errors Nos. I,

n and HI hereinbefore set forth.

Summary of Argument.

The District Court erred in finding that appellee The

Lorraine Corporation was not indebted to appellant John

E. Savage for $8,471.60 and interest for services per-

formed and money expended, for the reason that said

finding is not supported by the evidence and is contrary

to law.
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ARGUMENT.

The District Court Erred in Finding That Appellee,

The Lorraine Corporation, Was Not Indebted to

Appellant John E. Savage for $8,471.60 and In-

terest for Services Performed and Money Ex-

pended, for the Reason That Such Finding Is Not

Supported by the Evidence and Is Contrary to

Law.

The evidence is uncontradicted that the appellant John

E. Savage was duly elected president of the appellee The

Lorraine Corporation on June 24, 1942, and served in

that capacity until May 25, 1943, a period of eleven

months. That as such president he performed services

and expended money to the total amount of $7,150.00

and that he has received nothing on account thereof.

That such services were of great value and benefit to the

appellee in that when Mr. Savage took over the presi-

dency of the corporation, its properties had been seized

by the Internal Revenue Department for unpaid income

taxes of $24,711.57, it had only $75.00 in the bank, its

sales for the preceding month were only $2,201.00 and its

net loss for that month was $6,081.08 [Pltf. Ex. 14, R.

141, Pltf. Ex. 33 in No. 3990]. Under appellant's man-

agement, the appellee corporation redeemed its properties

from the Internal Revenue Department, whom it paid in

full [R. 149] and ended 1942 with a profit of $27.57

[R. 148-150]. For the first five months of 1943 the

sales totalled $111,963.58 and the profits were $46,573.12

[R. 136]. [Pltf. Ex. 14, R. 141, Pltf. Exs. 27 and 2S

of No. 2990.]

That appellant submitted a bill for said services to

appellee corporation on December 31, 1943, asking for
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compensation at $500.00 per month, the same amount

which had been paid to his predecessor, to whose un-

expired term of office as president of the corporation the

appellant had been elected and for which period he had

served, plus expenses: which amount was duly approved

by the board of directors and ordered paid on January

5, 1944, but no part of which has ever been paid.

That on May 25, 1943, the board of directors of the

appellee corporation elected the appellant to be the presi-

dent and general manager of the appellee corporation

and fixed his salary as such president and general man-

ager at $500.00 per month for each month that when

sales were under $50,000.00, and at $750.00 per month

for each month when sales were over $50,000.00 per

month. Prior thereto the appellee corporation had been

paying the general manager alone $1,050.00 per month.

Under this arrangement, appellant was entitled to be paid

$6,500.00 for the period May 25, 1943, to January 20,

1944, but he only received $5,500.00. The sales for the

first six months of this period totalled $265,597.63 and

the profits amounted to $119,329.07.

That the item of $321.60 represented the sum advanced

by the appellant John E. Savage to John Linwood Harris

in settlement of his claim against appellee for $500.00

and appellant has never received any sum whatsoever by

way of reimbursement for such expenditure.

That neither the appellee The Lorraine Corporation

nor the Receiver have ever denied that said services were

rendered or that said expenditures have been made, and

that each of them carried said claims as accounts pay-

able on their books of account, and included them as

liabilities in their income tax returns.
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The only attack ever made on said claims is that the

resolutions of the board of directors in authorizing and

approving said transactions were not binding.

Section 820 of the Corporations Code of California

provides

:

''Directors and officers shall exercise their powers

in good faith, and with a view to the interests of

the corporation. No contract or other transaction

between a corporation and one or more of its direc-

tors (or between a corporation and any corporation,

firm, or association in which one or more of its

directors are directors or are financially interested)

is either void or voidable because such director or

directors are present at the meeting of the board

of directors (or a committee thereof) which author-

izes or approves the contract or transaction, or be-

cause his or their votes are counted for such pur-

pose, if the circumstances specified in any of the

following subdivisions exist

:

"(a) The fact of the common directorship or

financial interest is disclosed or known to the board

of directors or committee and noted in the minutes,

and the board or committee authorizes, approves, or

ratifies the contract or transaction in good faith

by a vote sufficient for the purpose without counting

the vote or votes of such director or directors.

''(b) (The fact of the common directorship or

financial interest is disclosed or known to the share-

holders, and they approve or ratify the contract or

transaction in good faith by a majority vote or

written consent of shareholders entitled to vote.)

"(c) The contract or transaction is just and rea-

sonable as to the corporation at the time it is author-

ized or approved.
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"Common or interested directors may be counted

in determining the presence of a quorum at a meet-

ing of the board of directors or a committee thereof

which authorizes, approves, or ratifies a contract or

transaction."

This provision was originally enacted in 1931 as Section

311 of the Civil Code, amended in 1933, and incorporated

into the Corporations Code in 1947.

In Caminetti v. Prudence Mutual Life Insurance Asso-

ciation (a Corporation), 62 Cal. App. 2d 945, at 951, the

president of the Corporation had served without any

resolution of the board of directors fixing his salary

and later presented his bill for back salary to the Cor-

poration, and the board of directors, which was composed

of himself, his wife and another, passed a resolution

approving a compromise as to the amount to be paid for

said services. The Court held (p. 951):

"An officer who renders beneficial service to a

corporation, without any lawful action of the board

of directors fixing his compensation, but under cir-

cumstances negativing an intent that they were to

be gratuitous, may recover the reasonable value of

those services. (Basset v. Fairchild (1901), 132

Cal. 637 (64 P. 1082, 52 L. R. A. 611); King v.

Grass Valley Gold Mines Co. (1928), 205 Cal. 698,

699 (272 P. 290).) Here it is clear that the services

were not intended to be gratuitous. The appellant

contends that the Fielders both waived any com-

pensation in excess of what they had already re-

ceived, but we find nothing requiring such a conclu-

sion. It is true the books of the association showed

no claim for further compensation and it does not
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appear that they made any express protest against

the amount received, but neither of these would

necessarily effect a waiver. It does not appear that

any of the payments were tendered or received as

full payment.

"If the payment to Mr. Fielder on the compromise,

when added to what he had already received for the

services covered by the compromise, resulted in his

receiving no more than the reasonable value of those

services, the compromise must be regarded as just

and reasonable."

There can be no question but that the resolutions of

the board of directors of May 25, 1943, and January 5,

1944, in authorizing and approving the claims of appel-

lant for his services and expenses were just and reason-

able, as to the appellee, The Lorraine Corporation at the

time they were passed by the board of directors, and are

final, and that appellant John E. Savage should be justly

paid for his services.

We respectfully submit that the judgment appealed

from is erroneous and should be reversed with directions

to enter a judgment in favor of appellant against appellee

for $8,471.60 with interest and costs.

Dated: Los Angeles, California, December 22, 1952.

Respectfully submitted,

August J. O'Connor,

Earl C. Demoss,

Attorneys for Appellant, John E. Savage,
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Statement as to Jurisdiction.

The jurisdictional predicate for this appeal is correctly

stated in Appellant's Brief, at pages 1 and 2.

Statement of the Case.

The trial court found, and entered judgment accord-

ingly, that the appellant, John E. Savage, was not entitled

to recover from the appellee, the Lorraine Corporation,

the sums of (a) $7,150.00 for services rendered, and ex-

penses paid, from June 25, 1942, to May 25, 1943; (b)

$1,000.00 for services rendered for the month of January,

1944, and (c) $321.60 claimed to have been expended for

the use and benefit of this corporation during the two

years immediately preceding the filing of appellant's an-

swer herein.

Appellant's appeal is from this portion of the judgment.
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Appellant's statement of the case (Br. pp. 1 to 11 incl.)

is fragmentary and omits reference to many evidences

which are of controlling importance.

On June 1, 1942, Savage and David G. Lorraine en-

tered into a written contract whereby Savage agreed to

undertake to acquire for Lorraine 600,472 shares of the

issued capital stock of the Lorraine Corporation, the plain-

tiff herein, and for which, if successful, he was to re-

ceive 50,000 shares of stock and the return of the monies

which he advanced for that purpose. [Pltf. Ex. 5, Judg-

ment Roll in 2990Y.]

These shares (600,472) constituted the voting control

of this corporation. Of the remaining 593,978 shares

then outstanding, said David G. Lorraine and his wife

and daughter owned 448,624 shares.

On June 24th, following the making of this contract on

June 1, 1942, Savage concluded the purchase of these

600,472 shares, and acquired and retained the title in his

own name. On the following day Savage, by the votes

of David G. Lorraine and his wife, Sara R. Lorraine, was

elected president of the corporation. [Pltf. Ex. 9.]

On May 25, 1943 (eleven months after he acquired

these controlling shares for David G. Lorraine) Mr. Sav-

age, in repudiation of his trust), at a stockholders' meet-

ing which he called as president of the company, declared

his ownership of these 600,472 shares (the controlling

stock) and elected a board of directors consisting of him-

self, and his attorney Earl C. Demoss, and a Mr. Wagner
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who had theretofore served on the board with the Lor-

raines. [Pltf. Ex. 10.]

Immediately following this meeting, Savage took full

charge of the affairs of the corporation, and excluded the

Lorraines from the premises, and from any connection

with the business. [Cir. Ct. Tr., Vol. II, pp. 518-523.

and Vol. Ill, pp. 1016, 1019.]

Thereupon, said David G. Lorraine commenced an ac-

tion in this Court, No. 2990T, seeking an adjudication

that Savage had received, and held, these shares, as a

trustee for David G. Lorraine. [Pltf. Ex. 5.]

In this action Lorraine joined this plaintiff corporation

as a party defendant, for the sole purpose of giving the

Court jurisdiction to effectively control the conduct of

Savage in relation (1) to any transfer of the shares in

controversy, and (2) to the conduct of the business of

that corporation by Savage. Lorraine did not seek any

judgment against the corporation.

The trial of this case eventuated in the entry of a

judgment, on November 30, 1943, in favor of Lorraine,

which denied the ownership of said shares by Savage, and

declared his trusteeship, and required a transfer of said

shares from Savage to Lorraine upon the payment to

Savage of the monies which, upon a subsequent account-

ing should be found owing to Savage by (1) the corpora-

tion, and (2) by David G. Lorraine. [Pltf. Ex. 14.]

This accounting was had, and by an order of the Court,

made on January 10, 1944, it was decreed that as of



November 30, 1943, the corporation was indebted to Sav-

age in the total sum, including interest, of $15,542.50,

and that said David G. Lorraine, as of the date of the

order, was indebted to Savage in the sum of $13,750.00,

plus some interest, and that upon the payment of these

sums to Savage he. Savage, should transfer said shares

to Lorraine. [Cir. Ct. R., Vol. I, p. 212.]

Following this order, Lorraine tendered payment of his

personal indebtedness to Savage. The tender was refused,

and Lorraine deposited a cashier's check for this sum,

drawn to Savage, with the Clerk of the Court.

Arrangements were also made for the payment of this

item of corporate indebtedness to Savage, but Savage re-

fused to accept it.

The fact that this litigation, 2990Y, was purely, and

only, a private, personal, quarrel between Lorraine and

Savage as to the ownership of the controlling stock inter-

est in this corporation, is confirmed:

(1) hy the record in that case, which is in evidence

here [Pltf. Ex. 5]

;

(2) hy the statement of Savage at a meeting of the

Board of Directors held on January 14, 1944,

wherein he said "that there was no question hut

that the controversy was merely a private quarrel

hetween himself and Lorraine as stockholders of

the corporation and that Judge Yankwich had so

stated" [Cir. Ct. Tr. of R., Vol. Ill, p. 1061,

line 12]

;



(3) hy the statement of Judge Yankwich, on May 8,

1944, wherein he said: ''we are running this cor-

poration for one reason only, and that is because

of a lawsuit where the owners thereof couldn't

agree among themselves. So it became necessary

in order to protect the interests of all, that this

receivership be instituted, and that I have done"

[Rep. Tr. Hrg. of May 8, 1944, p. 47, lines 4

to 10; Pltf. Ex. 13];

(4) by the statement of Judge Yankwich on May 8,

1944, wherein he said: ''the receivership was re-

sorted to in an emergency which Mr. Savage forced

upon this court by his actions following the judg-

ment in this case" [Rep. Tr. Hrg. of May 8, 1944,

p. 46, lines 24 to 28], and

(5) by the statement of Judge McCormick, wherein on

June 30, 1943, he denied Lorraine's application for

the appointment of a receiver pending trial, and

said that this suit (2990Y) was "essentially a

private suit" between Lorraine and Savage.

On January 5, 1944, while Lorraine's application for

the appointment of a receiver was pending. Savage held

a meeting of the board of directors and, among other

things, accepted the resignation of Director Wagner, and

elected his personal friend, Rutherford, a nonstockholder,

as a director, and then authorized the payment, and paid,

to his attorney O'Connor $1,500.00, and to his attorney

Demoss $2,326.00, as attorneys' fees in this litigation,

and to said Demoss $62.42 for expenses.



On January 14, 1944, while Lorraine's application for

the appointment of a receiver was still pending before

Judge Yankwich, Savage called a meeting of the directors.

Following this change in personnel, and at the same

meeting, Demoss and O'Connor were retained to appeal

from the judgment against Savage, and to resist the pend-

ing application for a receiver for the corporation. For

these services they were paid out of corporate funds, the

remainder of the sums ($3,500.00 fees, and $1,000.00 ex-

penses) which the plaintiff here sought to recover. Re-

covery of these sums was denied by the trial court, and

plaintiff has not appealed.

The circumstances of these two meetings, and their

influence upon the Court in respect of the appointment of

the receiver, are interestingly chronicled in the record of

the Court proceedings during this period. [See Cir. Ct.

Tr., Vol. Ill, pp. 959 to 967, 974 to 998, 1032 to 1037,

1042 to 1045, 1047 to 1070.]

At the directors' meeting of January 5, 1944, previously

alluded to, Savage presented, and his two nonstockholder

dummies (Demoss his attorney, and Rutherford his

friend) approved, a statement of corporate indebtedness

to him in the sum of $7,150.00. [Cir. Ct. Tr., Vol. Ill,

pp. 926, 927.]

This sum is composed of (1) a claim for salary at

$500.00 per month for the eleven-month period from June

25, 1942, to May 25, 1943, inclusive, and (2) a claim for

expenses at $150.00 per month for the same eleven months

period.

This is the first time that any claim for this salary,

or for these expenses, was made by Savage. [Cir. Ct.
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Tr., Vol. Ill, pp. 918, 191.] An approval of this salary

by the Federal Salary Stabilization Committee was never

applied for, or obtained. [Cir. Ct. Tr., Vol. Ill, p. 947.]

Savage now claims, as salary, an additional $1,000.00

for the month of January, 194^1—the month this meeting

was held, and $321.60 for an expense incurred by him for

the services of a Mr. Harris—a handwriting expert, in his

(Savage's) trial with Lorraine.

Neither of these items has ever been approved by the

Board of Directors. [Cir. Ct. Tr., pp. 898 to 901, and

pp. 918 to 921.]

Savage obtained control of this corporation on May 25,

1943. His claim for salary, and expenses, which he

makes here, is for the eleven months period immediately

preceding the date he obtained control, and for the last

month (January, 1944) of his control before the appoint-

ment of a receiver.

These charges were never entered upon the corporate

records, or shown in any of the company's monthly, or

other, financial statements.

During the interval of his control of the corporation

(May 25, 1943, to Jan. 20, 1944) which began with the

end of the eleven-month period for which he now seeks

a salary at $500.00 per month, and an expense allowance

of $150.00 per month. Savage drew a salary of $750.00

a month for June, July, August, and September, and a

bonus of $500.00 for the month of September, and a

salary of $1,000.00 a month for November and Decem-

ber (1943).
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ARGUMENT.

I.

The Claim by Savage for a Salary, and Expense Al-

lowance, for Eleven Months—June 25, 1942, to

May 25, 1943, and for January, 1944, Is a Mere
Afterthought. It Is Void Because: (1) the Sal-

ary Was Not Earned, and the Expenses Were
Not Incurred; (2) It Was Approved Only, Long
After the Dates for Which Claimed, and by a

Dummy Board of Directors Elected and Con-

trolled by Savage; (3) It Was Not Approved by
the Federal Wage Stabilization Commission, and

(4) This Claim Is Barred by the Statute of Limi-

tations, and by the Court Order of January 10,

1944, Which Stated the Account Between Savage

and the Corporation as of November 30, 1943.

This Claim Is a

Mere Afterthought.

It clearly appears from this record, that it was never

intended by Savage, or by the corporation, that Savage

should receive either a salary, or an expense allowance,

for the period for which he now makes this claim.

Other than for the month of January, 194-^1—the month

when the receiver was appointed, the salary and expense

allowance now claimed by Savage, are for the eleven

months between the date June 25, 1942, when Savage

was elected president by the Lorraines who then controlled

the corporation, and the date May 25, 1943, when Sav-

age in repudiation of his trusteeship for Lorraine, com-

pletely ousted the Lorraines from the board of directors,

and from the business and property of the corporation,

and assumed full control of the board, and the business,

of the corporation, through the voting power of himself



and his nonstockholder personal friend and attorney

—

Earl C. Demoss.

During that period David G. Lorraine remained as

manager of the corporation—a position he had held since

the corporation was first formed by him to manufacture

products which he had invented.

If, during that period of harmony between Savage and

the Lorraines, it had been intended by the Lorraines who

put Savage in the presidency, or by Savage who accepted

this preference at their hands, that Savage should receive

either a salary, or an expense allowance, then, certainly,

such would have been proposed by some one, and voted.

All of the directors' minutes are before this Court.

They do not show that any such proposal was ever made,

or acted upon.

Significantly, the minutes of this meeting (June 25,

1942) at which Savage was made president, show that

the corporation was in poor financial condition, and was

retrenching and not expanding its current overhead. These

minutes show that at that meeting, Lorraine proposed and

accepted, a reduction of $250.00 per month in his salary

^'due to the present condition of the Lorraine corporation,

and the desire to hasten its financial rehabilitation/^

The conduct of Savage following this eleven-month

period, conclusively negatives any intention by anyone

that he was to receive a salary, or expense allowance, for

this eleven months period. The following summary shows

this.

This eleven-month period for which he now claims

salary, and an expense allowance, ended on the day May
25, 1943, when Savage obtained full control of the cor-

poration by his repudiation of his trust.
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On that day, Savage procured a resolution from his

board of directors authorizing the payment to him, com-

mencing immediately, of a salary of $750.00 per month.

He received this salary for the months of June, July,

August and September, and a $500.00 bonus for Sep-

tember, and a salary of $1,000.00 per month for the

months of November and December, when Lorraine's ap-

plication for an accounting, and a receiver, were made to

Judge Yankwich.

At the time this salary was voted by the Savage-con-

trolled board, and during the period of its payment, noth-

ing was said, or done, about any salary or expense account

to Savage for the preceding eleven months for which he

now claims both.

Certainly, if Savage had believed that he had earned,

or was entitled to receive, any salary or expense account

for this preceding eleven-month period, he would have

asked his board to approve these when his salary was

approved in the period immediately following this eleven-

month period. The fact that no such request was then

made, or approved, shows that no one intended that he

should receive either for the period for which such a

claim is now made.

Finally, it should be remembered that not a single entry

of the accrual of this salary, or expense allowance, appears

anywhere in the bookkeeping records, or published finan-

cial statements, of this corporation, until after the meeting

of January 5, 1944, at which the dummy board of direc-

tors, controlled by Savage and consisting of himself, his
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nonstockholder attorney Earl C. Demoss, and his non-

stockholder friend, Rutherford, passed a resolution approv-

ing this claim.

Certainly, if Savage had thought, or intended, during

this long period of his absolute control, that he was en-

titled to receive this salary, or this expense allowance, he

would have caused these to be entered upon the corporate

records, and shown in the corporation's financial state-

ments which were issued monthly. That they did not so

appear is compelling proof that they were never intended

to be charged until he was faced with the necessity of

paying, or providing some offset to, the monies which he

was wrongfully causing to be paid to his attorneys, from

corporate funds, for fighting his personal lawsuit with

Lorraine.

The Record Does Not Show That

Savage Ever Earned This Salary

or Incurred These Expenses.

This record is barren of any evidence which supports a

conclusion that Savage ever earned any part of this

claimed salary, or incurred any expenses for which the

claimed expense allowance should be made.

The complete indifference to these, by the corporation

and by Savage, during the period of their alleged ac-

crual, and by Savage, thereafter, during the period of his

absolute control of the corporation, as hereinbefore re-

viewed, persuasively negatives any conclusion that these

were ever intended by anyone to be a charge against the
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corporation. It is an inescapable conclusion that the

thought was first provoked in the necessities which Sav-

age faced in January, 1944.

The Purported Approval by a Dummy
Board Controlled by Savage Is Void.

The only action, purporting to be a corporate approval

of this claim for salary and expenses, is the resolution

adopted by the board of directors on January 5, 1944.

At the time of the adoption of this resolution, the board

consisted of three members. These were Savage, De-

moss—his nonstockholder attorney, and Rutherford—his

nonstockholder friend. Rutherford was placed on the

board, by Savage, at that meeting, to replace Wagner,

who had resigned.

At this "back scratching" meeting, Demoss voted to

pay these monies to Savage, and Savage voted to pay sub-

stantial monies to Demoss. Without the vote of Savage,

the payment of monies to Demoss could not have been

approved, and without the vote of Demoss, the payment of

monies to Savage could not have been approved.

At that time Savage was exercising his absolute control

of the corporation, solely by virtue of his repudiation of

his trusteeship for Lorraine, which trusteeship the Court

had declared.

It is elementary that, as a trustee for Lorraine, and as

a trustee for the corporation. Savage would not be per-

mitted to gain any advantage to himself. The salary, and

expense allowance, then voted by the Savage appointed

and controlled board, for a period long past, was alto-

gether for his advantage.

In its consideration of the action of a trustee, when

challenged, the Court looks through form to substance,

I
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and approves, or condemns, as the substance of the con-

duct requires. The record here presents no visual impedi-

ment to a judicial penetration of the form with which

Savage cloaked this purported allowance of his claim on

January 5, 1944, to the substance of that transaction,

and thus viewed his conduct stands forth as a clear

violation of his duties as a trustee to his own personal

advantage.

The law does not permit a trustee to profit by such a

betrayal of his trust. (Vol. 6a, Cal. Jur., Sec. 620, pp.

1100, 1101, 1102.)

This Salary Claim Is Void Because

Never Approved by the Federal

Salary Stabilization Commission.

Admittedly, this alleged claim for salary was never

approved by the Federal Wage Stabilization Commission.

This act was enacted in 1942 (50 U. S. C. A. App.

961, 971). By a regulation, authorized by the act, sal-

aries were frozen at $5,000.00 annually, unless an increase

should be approved by the Commission. (7 Fed. Reg.

10050.) Clearly, the inhibitions of this statute may not

be evaded by any post mortem, retroactive action by the

corporation, or by the employee.

These Claims for Salary and Expenses Are

Barred by the Statute of Limitations.

More than two years elapsed between the end of the

period of the alleged accrual of these items of alleged

salary and expenses (except for said $1,000.00 for Janu-

ary, 1944) and the commencement of this action.

Therefore, the claims are barred by subdivision 1 of

Section 339 of the California Code of Civil Procedure.



—14—

These Claims Are Barred by the Account

Stated by the Court on January 10, 1944.

The Court (Judge Yankwich) in said action No.

2990Y, by its order dated January 10, 1944, stated the

account between the corporation and Savage as of No-

vember 30, 1943. This account, as thus settled by the

Court, has been paid. This preckides any attempt by

Savage to add these items, posthumously, to an account

that is dead as of November 30, 1943, if, in fact, they

ever had any existence, other than in the thinking of

Savage in January, 1944.

Conclusion.

We respectfully submit that, upon this record, the find-

ings and judgment of the trial court are abundantly sup-

ported by the evidences, and the law applicable thereto,

and that the judgment appealed from should be affirmed.

Oliver O. Clark,

Attorney for Appellee.
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No. 13471.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

John E. Savage,

Appellant,

vs.

The Lorraine Corporation,

Appellee.

REPLY BRIEF FOR APPELLANT.

Introductory Statement.

Appellee's brief contains a Statement of the Case which

is somewhat incorrect and confusing as to the issues before

this Court.

Appellant John E.' Savage was elected president of ap-

pellee corporation June 25, 1942, and performed the duties

of that office, devoting his entire time thereto, until May

25, 1943, as set forth on pages 4 and 5 of Appellant's

Opening Brief. On December 31, 1943, he presented his

bill for services and expenses in the amount of $7,150.00

[R. 154] which was approved and ordered paid by appel-

lee's board of directors on January 5, 1944. No part of

said bill has ever been paid.
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On May 25, 1943, appellant John E. Savage was elected

president and general manager of appellee corporation at

a salary of $750.00 per month, with the provision that he

should receive $1,000.00 per month for those months when

the sales totalled over $50,000.00. He performed such

duties of president and general manager until January 20,

1944. As set forth in Appellant's Opening Brief on pages

9 and 10, appellant earned during said period $6,500.00,

figuring a minimum $750.00 for the month of December,

1943, and a minimum of $500.00 for the first two-thirds

of the month of January, 1944. Appellee corporation paid

on account of said services $5,500.00 leaving a balance due

of $1,000.00.

There is also an item of $321.60 expended by appellant

in settlement of a claim of $500.00 on account of the serv-

ices of John L. Harris, an examiner of questioned docu-

ments, for his services in examining and testifying in case

No, 2990 as to certain alterations in the minute book of

appellee corporation relating to the withdrawal of $1,500.00

of the funds of appellee corporation by David G. Lorraine.

No part of this sum has been paid by way of reimburse-

ment by appellee corporation to appellant herein, although

it is carried on the books of appellee as an account payable,

as set forth in Appellant's Opening Brief, pages 10 and 11.

This makes a total of $8,471.60 due and unpaid.



ARGUMENT.

Appellee corporation's brief states four reasons why

appellant should not be paid for his services and expenses

as authorized and approved by its own board of directors.

A.

The Salary Was Earned and the Expenses Were
Incurred.

1. That the salary was not earned and the expenses

were not incurred. The Statement of Facts in Appellant's

Opening Brief set forth what appellant did.

There is no merit in appellee's contention that appellant

never earned his salary for the period of his presidency

of appellee corporation.

As to the expenses, Mr. Savage testified to them, set

them forth in his bill, and the same were approved by the

board of directors, excepting the claim of $321.60 paid on

July 14, 1944, the payment of which has never been dis-

puted.

Appellee's brief further states that it was never intended

by appellant nor by the appellee that appellant should be

paid a salary for his services and expenses.

The testimony of appellant herein as shown by the

Record [R. 150] is as follows:

"Q. (By Mr. O'Connor) : Did you intend, when

you devoted those services over that 11 month period,

to do it gratuitously? A. No.

Q. What, if anything, was your understanding

with the directors? A. My understanding was when



the company got to making money and had money on

hand * * *

Mr. Clark: We submit the minutes of the meet-

ing of the board of directors would be the best evi-

dence as to any understanding. * * *

The Court: Then it is reflected by the minutes

and the minutes are the best evidence." [R. 151.]

"The Court: It appears from the minutes of the

corporation on January 5, 1944, Mr. Savage then

presented to the meeting his bill for services and ex-

penses amounting to $7,150. It also appears that

Mr. Rutherford then made a motion that the bill of

Mr, Savage heretofore approved be paid. Mr. De-

moss seconded the motion.

A vote was taken and Mr. Rutherford and Mr.

Demoss voted for the motion. Mr. Savage did not

vote. The vice president thereupon declared said

motion to be duly adopted.

Now, we have the presentation of this bill for

$7,150. We have the acceptance by the board and

the order for it to be paid. How can we go behind

that? The minutes speak for themselves." [R. 155.]

B.

The Resolutions Were Valid.

2. Appellee's brief next attacks the validity of the

resolution on two grounds: (a) that the board of directors

were under the domination and control of appellant; and

(b) that appellant was a trustee for the corporation, and

the passage of the resolution was to appellant's advantage

and so constituted a breach of trust.

(a) The board of directors was composed of appellant,

and of Mr. Demoss, and of Mr. Rutherford. Mr. De-

moss was elected director on May 25, 1943. He had been
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the attorney for appellant in the Superior Court action

broug"ht by David G. Lorraine to restrain appellant from

voting the stock standing in his name on the books of

appellee corporation at the impending meeting of stock-

holders, which restraining order had been denied. Aside

from this, Mr. Demoss had never represented appellant in

any matter prior thereto, although he later represented

appellant in case No. 2990. Mr. Lawrence Cobb, the

former president of appellee corporation, and the largest

stockholder other than appellant and the Lorraines, gave

Mr. Demoss a proxy to vote his 50,000 shares of stock,

and suggested Mr. Demoss be elected a director [R. 133].

At that time there was such hostility between Mr. Cobb

and appellant that they would not speak to each other

[R. 136]. However, appellant concurred with Mr. Cobb

as to Mr. Demoss, and Mr. Demoss was elected a director

and continued as such until after January 20, 1944. Mr.

Demoss testified that at all times he attempted to admin-

ister his duties as a director for the welfare of the cor-

poration [R. 137], and was not merely following out the

requests of appellant [R. 133, 72]. On January 9, 1944,

Mr. Cobb stated that the affairs of the appellee corporation

was being properly managed for the first time since 1935

[R. 141 ; affidavit in No. 2990].

Mr. Rutherford, who had purchased 18,875 shares of

stock of appellee corporation formerly held by Mr. Wag-
ner, although it had not been transferred to him on the

books of appellee corporation, was on January 5, 1944,

elected a director and vice-president of appellee corpora-

tion in place of Mr. Wagner, who had resigned when he

sold his stock. Mr. Rutherford swore that he was not

under the domination or control of appellant or anyone

else, but at all times used his own judgment and discretion



how he should vote [R. 141 ; affidavit of Wally Ruther-

ford, verified January 9, 1944, in No. 2990].

(b) The claim of appellee that appellant was declared

to be trustee for appellee corporation in case No. 2990 is

not true. That action was brought by David G. Lorraine

against appellant for declaratory relief, and was grounded

on a contract between said David G. Lorraine and against

appellant (see Opinion of Healy, J., in Savage v. Lorraine,

148 F. 2d 818) and was to determine whether the shares of

stock in the appellee corporation purchased by appellant with

his own money was for his own account or for the account

of David G. Lorraine. The Court held that appellant bought

said stock for the account of David G. Lorraine and de-

clared that appellant held the same as a trustee for David

G. Lorraine, but was entitled to hold the same and vote

the same and enjoy all tlae rights of a holder of legal title

to stock until said David G. Lorraine should repay appel-

lant for his advances; and Judge Yankwich stated, "This

trust runs not in favor of The Lorraine Corporation but

of Lorraine." [Cir. Ct. Tr. 2990, Vol. II, pp. 869, 967.]

For appellant to collect his claim against appellee corpora-

tion for his services and expenses would not constitute a

breach of trust owing by him to appellee corporation.

Appellee also contends that the resolutions are void be-

cause of the interest of appellant therein, under the doc-

trine that a director is a trustee for the corporation, and

cites Vol. 6a, Cal. Jur., Section 620, therefor. However,

Section 624 of the same volume quotes Section 311 of the

General Corporation Law, now Section 820 of the Corpo-

rations Code of California as stating the law of California

in regard thereto. As stated in Appellant's Opening

Brief, pages 17-19, inclusive, that section, as construed by

the case of Caminetti v. Prudential, etc., therein cited, pro-
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vides that in such a situation the test is whether or not the

contract or transaction authorized by the resolution is fair

and reasonable as to the corporation at the time it was

authorized or approved, and if it is, then the resolution is

proper and the contract or transaction authorized by it is

valid and binding.

Appellee also claims that the delay of appellant in pre-

senting his bill for $7,150.00 from May 25, 1943, to De-

cember 31, 1943, constitutes a waiver of said claim.

In the case of Caminetti v. Prudential Mutual Life In-

surance Association (a corporation), 62 Cal. App. 2d 945,

cited in Appellant's Opening Brief, the appellant on Sep-

tember 5, 1939, presented to the corporation his bill for

back salary dating from May 1937 to August 1939. Dur-

ing all of this time the appellant therein had been drawing

his salary of $200.00 per month, fixed by the board of

directors in September, 1935. On September 13, 1939,

the board of directors, composed of said appellant, his

wife, and one other, passed a resolution to pay him

$2,500.00. The Court said that the fact that the books

showed no claim for additional compensation to what he

had been drawing or that appellant never made any protest

against the amount received did not constitute a waiver,

and that the amount received was not received as full pay-

ment. The Court held that under subdivision (c) of Sec-

tion 311 of the General Corporation Law, which is now
Section 820 of the Corporations Code of California, the

amount voted as additional compensation by the board of

directors on September 13, 1939, when added to the

amounts already received, resulted in no more than the

reasonable value of appellant's services, and must be re-

garded as just and reasonable and therefore properly ap-

proved and ordered paid.
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C.

Appellant's Claim Is Not Barred by the Wage
Stabilization Act.

3. Appellee seeks to avoid payment of these claims to

Mr. Savage because of the Wage Stabilization Act. Mr.

Savage entered upon the performance of his duties on

June 25, 1942, at the same salary his predecessor received.

The Wage Stabilization Act was not passed until October

2, 1942, and under the Regulations made thereunder (7

Federal Register p. 8748) does not apply to salary exist-

ing on October 3, 1942 (Sec. 1002.14), nor to individual

promotions where the employee assumes additional bur-

dens and responsibilities (as when Mr, Savage took over

also the duties of general manager in addition to his for-

mer duties as president of the Corporation) nor to in-

creases in salary because of increased productivity under

an incentive plan (such as Mr. Savage adjusting his salary

on a slide scale in relation to increased business) (Sec.

1002.14. 7 Federal Register, p. 7871). The effect of pay-

ments of salary in excess of that prescribed by the Regu-

lations is that such salary shall be disregarded by the

Government in determining the costs of articles made or

in calculating deductions under the Internal Revenue Law,

or the costs and expenses of a Government Contract (Sec.

4001.10). This objection is no defense at all in this suit.

D.

Appellant's Claim Is Not Barred by the Statute of

Limitations.

4. Appellee also maintains that appellant's claims are

barred by the Statute of Limitations. The bill therefor

was presented December 31, 1943, and approved by the

Board of Directors on January 5, 1944. On January 6,
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1944, Judge Yankwich directed the officers of The Lor-

raine Corporation not to pay the bill, and on January 20,

1944, appointed the receiver and enjoined all persons from

"instituting or prosecuting any action at law or suit or

proceeding in equity or admiralty against the defendant

in any court of law or equity." [Order Appointing Re-

ceiver, No. 2990, Pltf. Ex. 5.] This restraining order

remained in full force and effect until the receiver was dis-

charged on December 24, 1945, on which date this suit

was filed and in which on January 2, 1946, Mr. Savage

filed his answer herein setting forth said claims and pray-

ing for judgment thereon.

Section 356 of the California Code of Civil Procedure

provides

:

"When the commencement of an action is stayed

by injunction . . . the time of the continuance of

the injunction ... is not a part of the time

limited for the commencement of the action."

Also the California Code of Civil Procedure, Section

337-2, provides that an action to recover upon a book ac-

count, upon an account stated based upon an accounting

in writing, but the acknowledgment of the account stated

need not be in writing, or upon a mutual, open and current

account, the items of which are in writing, must be

brought within four years.

The claim of Mr, Savage was presented in writing, was

approved by the Board of Directors and ordered paid, and

thus became an account stated: and his answer setting

forth his claim herein was less than four years. Certainly

such claim is not barred by the Statute of Limitations.



E.

The Accounting as of November 30, 1943, Did Not
Include the Items Sued Upon Herein.

5. Appellee also maintains that appellant's claims were

barred by the Order in Accounting in 2990, dated January

10, 1944, which stated an account between appellant and

appellee as of November 30, 1943. The Judgment in that

case was entered on November 30, 1943, and was to the

effect that appellant John E. Savage had with his own

money purchased stock for the account of David G. Lor-

raine and had also expended money for the benefit of ap-

pellee corporation and that Mr. Savage was entitled to

hold said stock as trustee for David G. Lorraine until he

should be repaid (a) the money advanced for the purchase

of the stock and (b) the money advanced to the appellee

corporation, and retained jurisdiction to order an account-

ing [Judgment, Cir. Ct. Tr., Vol. 1, pp. 185-187].

On December 29, 1943, said David G. Lorraine filed a

motion for an accounting of all moneys advanced by ap-

pellant for the purchase of said shares and of all moneys

advanced by appellant to appellee.

The matter of the accounting came on to be heard on

January 6, 1944. The matter of the salary and expenses

of appellant came up, together with the resolutions of the

board of directors of January 5, 1944, authorizing pay-

ment thereof. Judge Yankwich stated [Cir. Ct. Tr. 2990,

Vol. Ill, pp. 966-968] :

"I think, frankly, gentlemen, the only real question

involved is as to the deadline and I think that to all

intents and purposes, while all of the advances here
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made are reimbursable, that so far as making them a

condition of reimbursement under the terms of the

judgment by Lorraine the deadHne should be the date

of the docketing of the judgment; that anything else

is compensable by the corporation/'

As to the salary claim he stated

:

"Leave it there as a claim for whatever it is worth

and Mr. Savage at the proper time can sue on it as a

claim or on a qiiantimi meruit." [R. 968.]

The Order in Accounting dated January 10, 1944, pro-

vided that as of November 30, 1943, Lorraine was in-

debted to appellant in the sum of $8,750.00 and appellee

was indebted to appellant in the sum of $15,542.50; and

that upon the repayment of these sums, said Lorraine

should be entitled to have said stock transferred to him.

Said Order in Accounting further provided that:

"Transactions between said defendant John E. Sav-

age and said corporate defendant occurring subse-

quent to the close of business on November 30, 1943,

are not taken into account herein for the reason that

the accounting required to determine the amount of

money upon the payment of which to said John E.

Savage, said David G. Lorraine could redeem said

550,472.65 shares of stock held in trust by said

John E. Savage, as aforesaid, is required to be taken

as of a fixed time, and the time which this Court has

adopted therefor is the close of business on the day

when the judgment was made and entered herein."
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Judge Yankwich could have made no more definite

statement that the approval of the claim of Mr, Savage,

presented December 31, 1943, and approved by the direc-

tors on January 5, 1944, and of his claim for unpaid

salary for December, 1943, and January, 1944, authorized

by the directors on May 25, 1943, were not included in

the accounting, and in his Order in Accounting as of No-

vember 30, 1943. Such proceedings certainly are no bar

to appellant's claims.

We respectfully submit that the judgment appealed from

is erroneous and should be reversed with directions to

enter a judgment in favor of appellant against appellee for

$8,471.60 with interest and costs.

Dated: Los Angeles, California, April 18, 1953.

Respectfully submitted,

A. J. O'Connor,

Earl C. Demoss,

Attorneys for Appellant, John E. Savage.














